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No  WORK  W&8  eTer  nsbered  into  existence  with  greater  diffidence  than  the 
Principles  and  Precedents  ^y  Sir  Wiiliam  Macuaghtew.  'Kie  author  conld 
scarcely  have  anticipated  when  presenting  ib  to  the  Jadioial  Service*  that  almost 
from  the  yery  day  of  its  publication,  it  would  have  been  considered  the  safesc 
^nide  in  the  administration  of  Mahomedan  Law,  and  an  indisputable  authority 
both  by  the  Crown  and  Mofussil  Courts.  The  accnracy  of  its  doctrines  has  been 
established  by  the  concurrent  testimony  of  innumerable  Futwan,  dt^livered  by 
Mooftiea  and  Canzies,  whose  lives  had  been  exclusively  devoted  to  ihe  8tudy  of 
this  particular  law ;  and  such  has  been  the  success  attending  the  production,  , 
that  after  a  test  of  years,  before  every  Court  in  India,  as  well  as  before  Her 
Majesty's  Privy  Couiicil,,not  a  single  principle  hap  ever  been  questioned,  nor  a 
single  ooucluaioo  over-ruled. 

'Notwithstanding  the  value  and  utility  of  this  work  it  has  become  extremely 
scarce.  Apology  is  therefore  unnec>e88ary  for  placing  a  new  Edition  within  the 
reach  of  the  Bench,  the  Bar,  and  the  Student. 

It  is  to  be  feared  that  in  Madras  the  Mahomedan  Civil  Law  has  not  been 
cultivated  with  the  same  degree  of  attention  as  in  Bengal  and  the  Not't^i-West. 
This  is  probably  owing  to  the  few  cases  connected  with  it  which  occur,  and  to  the 
facility  of  obtaining  Futwas  from  the  Law  Officers  attached  to  the  Se88i(»n  (^rts. 

I  A  knowledge  of  this  branch  of  law  is,  however,  as  necesoacy  to  all  concert  <ft  in 
the  administration  of  Civil  Justice,  in  Southern  India,  as  a  knowledge  q^ny 

I  otheF;  for  notwithstanding  the  means  at  hand  of  obtaining  an  exposition,  jpe.vher 
an  Advocate  nor  a  Judge  can  do  justice  to  a  case,  unless  he  be  tho/oughly  • 
acquainted  with  the  principles  on  which  the  decision  oilght  to  be  based.  The  time 
moreover  is  fast  approaching  when  the  means  of  obtaining  assistance  for  deteri||in- 
ing  what  the  law  is,  may  be  eitheif  totally  withdrawn  or  confined  to  the  Presidency 
Courts.  On  the  piromulgation  of  the  contemplated  Criminal  Code,  the  office  of 
Hoofty  Sudder  Ameen,  to  which  the  exposition  of  this  law  is  at  present  entrusted, 
will,  in  all  probability,  be  abolished  ',  and  in  this  event,  it  may  be  anticipated, 
that  Mahomedans,  capable  of  deriving  instruction  from  original  sources,  may, 
through  want  of  indnoement  to  prosecute  the  study,  divert  their  attention  to  more  \ 
remunerative  pursuits.  The  possibility  of  such  an  occurrence  win  pet  hnp?)  have 
the  effect  of  directing  greater  attention  to  this  branch  of  law>  t*ud  may  render  it 
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expedienfc  to  demand  a  greater  degree  of  knowledge  of  its  dootrineSi  tban  has 
hitherto  been  required  of  Candidates  for  Judicial  diplomas. 

The  principles  of  the  Mahomedan  Law  being  fixed  and  intimately  blended 
with  the  religion*  of  the  people,  uncertainty  can  only  arise  from  erroneous  appli- 
cation ;  and  as  any  inlerferenoe  with,  or  wrong  application  of,  the  law,  is  likely  to 
be  considered  bn  outrage  on  the  Mahomedan  religion  itself,  nothing  further  need 
be  said  to  show,  how  indispensable  is  an  accurate  knowledge  of  the  principles  to 
all  concerned  in  the  administration  of  justice  in  India.  Although  in  the  Madras 
Presidency,  public  Officers  are  not  often  required  to  enforce  the  provisions  of 
this  law,  yet  as  they  are  bound  to  do  so  when  called  upon,  it  is  impossible  to 
foresee  the  mischievous  consequences  which  may  ensue,  should  a  decision  be 
pat  od  calculated  to  excite  the  religious  jealousy  of  the  Mahomedan  population. 

%  The  works  on  Mahomedan  Law  abcessible  to  the  English  Student,  although 
not  very  numerous,  are  sufficient  to  impart  sufficient  knowledge  for  all  practical 
purposes.  If  a  iex?  more  standard  Arabic  authorities  were  translated,  perhaps 
the  Bench  and  the  Profension  might  have  at  command  sufficient  means  of 
satisfactorily  dealing  with  intricate  questions,  should  the  contingency  adverted  to 
occur,  and  the  cmistruction  of  the  law,  according  to  their  o^n  judgment,  become 
a  matter  of  necessity. 
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.: 


A  brief  notice  of  English  books  on  the  subject  may  prove  of  use  to  those 
who  are  about  to  commeuce  the  study. 

As  an  authority  and  a  Text  Book»  Macnaohtbn's  Principles  stand  foremost 
and  will  never  be  surpassed.  So  valuable  is  this  work  that  two  attempts  have 
been  made  to  supply  the  demand  for  it.  A  useful  Manual  foundea  on  the 
Principles,  and  enriched  with  extracts  from  Elbbrlino  on  Inheritance,  &o,,  was 
published  in  1857,  by  Mr.  Sadooopah  Chabloo,  of  the  Madras  Sudder  Bar :  and  a 
reprint  by  Professor  Wilson,  of  the  Principles,  without  the  Preoedeuts,  appeared 
at  the  commencement  of  this  year. 

Mr.  6aillie*s  Law  of  Inheritance  is  a  valuable  Treatise,  but  is  not  easily 
procurable  in  India.  It  is  based  on  the  original  text  of  the  Sirrajeyyah  and  its 
Commentary,  the  Suruffeea,  Standard  Ai*abio  works  on  the  Soonee  System  of 
Inheritance.  Abridged  Translations  of  these  books,  as  well  as  a  Translation  of 
the  Bigvato'l-bahith,  a  Law  Tract  on  Inheritance  in  verse,  are  to  be  found  amon^ 
the  l^rks  of  Sir  William  Jones.  The  whole  doctrine  of  inheritance  appears  to 
be  ^efly  based  on  the  Sirrajeyyah  and  its  Commentaries,  and  Sir  William  in  his 
Prefacef  says.  "  I  am  strongly  disposed  to  believe  that  no  possible  question  tK>uld 
occur  on  the  Mahomedan  Law  of  Succession,  which  might  not  be  correctly  aud, 
rapidly  answered  by  the  help  of  this  work"  (the  Sirrajeyyah).  V^ 

The  Law  of  Sale  by  Mr.  Bailub,  was  prepared  from  the  Futawa  Aulumgiri. 
He  describes  it  as  a  "  faithful  transcript '  of  the  original,  but  perhaps  it  may 


*  Hamilton's  Preliminary  Discoarse,  p.  xxxi. 
^     t  Complete  Works,  p.  204,  Vol.  8,  Ed.  1807. 
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be  regretted  tbat  gentleman  did  not  adopt  the  conrie,  which  seems  to  have 
euggested  itself  to  him,  of  endeaTOUriug  to  render  the  book  *'  more  i*eadable"  by 
re-casting  tbe  materials. 

Elbbhlino's  Treatise  on  Inheritance,  Gift,  Will,  Sale  and  Mortgage,  contains 
a  Compendiam  of  tbe  Mahomedan  Law  on  those  snbjoots,  and  as  it  likewise 
treats  of  the  Hindn  Law.  it  is  a  highly  useful  hand-book  of  reference.  Haying 
had  the  advantage  of  the  labors  of  Macnaghten  and  Baillii,  the  author  has 
succeeded  iu  rendering  the  chapter  on  Inheritance  more  intelligible  to  the 
Student,  than  either  of  those  writers. 

Tbe  Hedaya  or  gaide,  a  Commentary  on  tbe  Mnssulmaun  Laws,  Civil  and 
Criminal,  is  the  sheet  anchor  of  tbe  Mahomedan  Lawyer.  It  contains  a  fait^ul 
representation  of  theNioctrines  of  Abu  Hanifah,  and  his  disciples  Abu  Yu&uf 
and  tbe  Imam  Mahomed;  and  to  use  tbe* words  of  a  Mahomedan  author,  *'if 
has  been  declared,  like  the  Koran,  to  have  superseded  all  preYious  books  **  on 
tbe  law."* 

! 

This  work  was  translated  by  Mr.  Hamilton  nnder  the  auspices  of  the 
celebrated  Warren  Hastings,  than  whom,  no  Governor  ever  displayed  a  more 
landable  desire  to  place  within  tbe  reach  of  tbe  Service  the  meaus  of  becoming 
I  acquainted  with  the  laws  of  the  country.  Tbe  translation  is  contained  in  four 
thick  quarto  volumes,  but  is  rarely  to  be  met.  with,  except  in  the  Libraries  of  a 
few  Courts.(a) 

The  above  are  the  only  English  authorities  in  use  and  all  relate  to  the 
Soonee  Civil  Law  prevalent  in  India.  A  general  digest  of  tbe  Imamijah  or 
8hia  Law,  was  compiled  under  the  superintendence  of  Sir  William  Jonbs. 
The  first  part  of  this  work  was  translated  by  Captain,  afterwards  Colonel,  Baillie, 
who  unfortunately  left  the  remainder  unfinished.  This  fragment,  (which  also 
baa  become  scarce),  and  a  few  casual  notices  in  other  works,  afford  the  only  means 
I  within  the  reach  of  the  English  Student,  of  forming  an  acquaintance  with 
p  the  Shia  Civil  Law,  which  the  Courts  are  bound  to  administer  when  litigants 
of  that  sect  come  before  tbem.f  It  is  therefore  scarcely  possible  that  the  Sbia 
Law  can  be  well  understood,  at  least,  in  the  Madras  Presidency.  Its  cultivation 
moreover  has  received  no  encouragement,  the  Court  of  Foujdaree  Udalut  having 
declared,  that  the  circumstance  of  '*  Candidates  for  employ  being  of  the  Shea 
sect,  will  constitute  an  insuperable  objection  to  their  appointment  to  the  office 
of  Moofty  Sudr  Ameen/'i^ 

The  Student  in  tbe  course  of  his  reading  will  find  frequent  allusions  to  the 

I  Patawa  Elazi  Khan  and  the  Fatawa  Alamgiri.      The  former  has  never  been 

translated,  and  a  portion  only  of  the  latter  was  rendered  into  English  by  Baillib 

1 3^n  bis  Law  of  Sale.    Tbe  Fatawa  Kazi  Kban  is  reckoned  to  be  of  equal  authority 


*  Motley's  Administration  of  Juetioe  in  British  India,  p.  289. 

t  2,  Moore's  Indian  Appeals,  p.  441. 

X  Freere's  Cironlar  Letters,  Madras,  p.  157. 
(a)  Since  the  above  was  written,  a  new  Edition  of  this  scarce  work  has  been  reprodnoed, 
with  Preface  and  Index,  by  Standish  Grovb  Gbady  Jarrister-at-Law,  Recorder  of  Gravesend, 
in  1  Vol.    Mr.  Gbadt  is  also  the  anther  of  "  Thb  Hindu  Law  of  Inheritancb,"  and  **  The 
Mahomsdan  Law  oi  Inhskitance."  ^ 
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with  the  Hed  aya :  and  it  was  a  question  when  Warren  HASTiNas  resolved  on  a  '^ 
translation  of  a  standard  work,  whether  the  Fatawa  Alamgiri  or  the  Hedaya  '^ 
should  be  selected.*  Morlky  describes  it  as  a  bare  recital  of  Law  Cases  without  M 
arfi^nments  of  proofs;  but  as  the  Hedaja  contains  the  arguments,  it  may  perhaps  i^ 
be  considered  a  fit  companion  to  that  work.  Should  it  ever  be  resolved  to  place 
at  the  disposal  of  the  Service,  translations  or  corapilutions  from  any  other  Arabic 
authorities*  it  may  probably  be  found  that  none  are  so  deserving  of  preference 
as  these  collections. 

The  British  Indian  Legislature  has  ever  scrupulously  endeavoured  to  avoid 
interference  with  the  religious  prejudices  or  institutions  of  their  native  subjects, 
and  in  Clanse  I,  Sec.  XVI,  Reg.  Ill  of  1802  (Madras  Code),  provided  that  the 
Mnhomedan  Laws  shall,  where  Mahomedans  are  concerned^overu  suits  regarding 
succession,  inheritance,  marriage  and  caste,  and  all  religious  usages  and  iustitu- 
%tions.  In  only  one  single  particular,  legislative  interference  with  respect  to 
inheritance  and  succession  lias  taken  place,  viz.,  in  the  case  of  apostacy  or  change 
of  religion.  Macnaohtkn  says  (p.  1,  par.  6j,  "difference  of  religion"  excludes 
from  inheritance;  and  Baillib  (luh.,  pp.  24,  25),  that  *' difference  of  religion  is 
such  an  impediment  to  inheritance,  that  an  infidel  cannot,  in  any  case,  be  heir 
to  a  believer,  ii4>r  a  believer  to  an  infidel."  "  Apostates  are  declared  to  be 
incapable  of  inheriting  to  any  one,  even  to  apostates  like  themselves ;  partly 
as  a  punishment  for  their  gnilt,  in  abandoning  the  faith;  and  also,  because 
they  are  n^t  considered  to  be  of  auy  religion,  the  law  refusing  to  acknowledge 
them  as  belonging  even  to  that  to  which  they  have  apostatized."  But  the 
Legislature  in  Act  XXI  of  1850  ruled,  that,  "so  much  of  any  law  or  usage  now 
in  force  within  the  territories  subject  to  the  Government  of  the  East  India 
Company,  as  inflicts  on  any  person  forfeiture  of  rights  or  property,  or  may  be 
held  in  any  way  to  impair  or  affect  any  right  of  inheritance,  by  reason  of  his  or 
her  renouncing,  or  having  been  excluded  from  the  communion  of  any  religion,  or 
being  deprived  of  caste,  shall  cease  to  be  enforced  as  law  in  the  Courts  of  the 
East  India  Company,  and  in  Courts  established  by  Boyal  Charter  within  the 
said  territories." 

Adherence  to  the  Mahomedan  Law  of  Procedure,  Slavery  or  Contracts, 
never  having  been  guaranteed,  interference  therewith  on  the  ground  of  publio 
policy  is  open  to  Government,  and  is  not  likely  to  attract  more  than  ordinary 
attention.  Act  Y  of  1843,  which  abolished  slavery,  was  allowed  to  pass  without 
a  murmur.  It  declares  invalid  all  rights  arising  out  of  an  alleged  property  in 
the  person  or  services  of  another  as  a  slave,  and  places  slaves  and  freemen  ou 
the  same  footing  as  respects  property  and  rights. 

Some  difference  of  opinion  appears  to  have  existed  in  the  Bengal  Courts 
regarding  the  application  of  the  Mahomedan  Law  of  Limitation,  to  cases  of  pre4 
eraption,  but  Act  XIY  of  1859,  the  present  Indian  Statute  of  Limitation,  ha^ 
placed  the  subject  on  an  intelligible  basis.  ' 

Contracts  not  having  been  specified  in  Clause  I,  Section  XYI,  Beg.  Ill  of 


•  Hfmilton's  Preliminary  Discoorse  to  the  Hedaya,  p.  xliv. 
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,  suits  oonnected  with  the  subject  have  been   occasioDally  treated  by  the 
ossU  Courts  in  an  unsaiisfaotorj  manner,  decisions  having  been  passed, 
netimes,  in  accordance  with  the  Hindu  or  Mabomedan  Law;    sometimes, 
wording  to  custom ;    sometimes,  according  to  principles  of  European  Laws ; 
I  Bometi'mesy  according  to  the  rule  of  justice,  equity  and  good  conscience, 
rth  respect  to  the   application  of  the  Hindu  Law  of  Goutrscts,  Mr.  Justice 
ftASGB,  of  the  Madras  Sadder  Court,  observes,  at  page  73  of  bis  Manual, 
rherever  equity  may  not  be  imperilled,  the  Court  would  respect  this  branch 
1^0  o!  the  law,  as   what   should  naturally  govern  the  transactions  of  the 
people  with  one  another,  and  the  more  so  as  the  Supreme  Courts  of  the 
Crown  are  enjoined    to  dispense  it."     And  with  respect  to  the  application 
I  the  Mabomedan  Xaw,  Mr.  Bailub,  in  his   Preliminary  Bemsrks  to  the 
[aw  of  Sale,  says,  **  lb  is  an  admitted  principle  of  jurisprudence,  that  contracts 
'e  to  be  construed  according  to  the  iuteuiion  of  the  parties,  except  when 
>pposed  to  the  policy  of  the  law  of  the  country.    Beconrse  is  had  however  to 
izat  law  as  the  best  interpreter  of  intention  when  not  sufficiently  ez|$ressed, 
iKcsnie  its  general  provisions  are  presumed  to  be  in  the  view  of  the  parties 
vbea  they  enter  into  a  contract    This  supposition  could  hardly  be  made  by  a 
hdg^  o!  the  Company's  Courts  when  construing  a  contract  between  Mahomedans, 
Bfid  a  question  of  some  difficulty  might  arise,  whether  such  a  contract  when 
unbiguons,  should  be  equitably  construed  according  to  the  generat  law  of  the 
land,  or  the  particular  law  of  the  parties,  by  which  alone  perhaps  it  could  be 
interpreted  in  harmony  with  their  intentions  so  far  as  expressed."    There  being 
no  recognized  "  general  law  of  the  land'*  respecting  contracts,  in  contradistiuc- 
iion  to  the  particular  law  of  the  parties,  the  subject  resolves  itself  into  a  simple 
question  of  equity,  and  the  difficulty  remains  of  determining  the  distinctive  oir« 
cnmstances  which  are  likely  to  "  imperil"  equity,  and  predude  the  application 
of  i\ie  "^law  of  t]kB  parties."    It  cannot  be  denied  that  the  subject  of  Mofussil 
contracts  \s  at  present  in  a  very  unsettled  state.    Not  being  so  dependent  on  law, 
as  "  usage  and  convenience,"  the  Legislature  has  seldom  ventured  to  interfere. 
ftt)bab/7  »  sufficient  number  of  decisions  has  already  been  passed  by  the  Superior 
Courts,  to  admit  of  the  elimination  of  certain  recognized  principles,  applicable 
to  the  usages  of  bbe  country,  which  may  serve  as  future  guides  for  the  determin- 
ation of  similar  or  analogous  oases.     Should  an  Indian  Mansfield  ever  arise, 
&nd  edace  from  the  conflicting  customs  of  the  various  classes  of  the  inhabitants 
g^eral  principles  of  universal  application,  no  man  could  merit  greater  honor. 

In  the  preparation  of  this  Edition  it  was  deemed  advisable  to  omit  the 
original  Arabic  Extracts,  and  the  names  of  cases  published  in  the  first  Edition. 
^  the  substance  of  original  is  set  forth  in  the  text,  it  is  presumed,  the  omission 
will  be  attended  with  no  inconvenience.  In  every  other  respect,  even  to  the 
Paging*  the  present  corresponds  with  the  first  publication. 

I  originally  intended  to  insert  Notes  of  Cases  decide^  at  the  foot  of  each 
ptge ;  but  as  the  oases  proved  to  be  very  numerous ;  and  such  an  arrangement 
^uld  interfere  with  the  paging,  and  render  this  Edition  inconvenient  as  a 
vference  to  verify  quotations  made  from  the  Ist  Edition ;  and  the  reports  of  one 
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Presidency  are  not  eneily  procurable  in  another,  this  intention  was  abaiidonedU 
and,  in  lion,  an  Alphabetical  Digest*  has  been  appended,  of  cases  decided  in 
the  Superior  Courts  from  1793  to  1859,  reference  being  made  by  number,  in  tW 
body  of  the  work,  to  oases  contained  in  the  Digest.  In  preparing  the  oasep  I 
availed  mjseU  of  Mobley's  yaluabte  Digest  and  the  published  reports,  and 
am  indebted  entirely  to  Morlkt  for  the  cases  decided  in  the  Supreme  Courts. 
Having  failed  to  obtain  the  reports  subsequent  to  those  abstracted  in  the  Ne«r 
Series  brought  down  to  1850,  the  cases  decided  in  the  Supreme  Courts  between 
that  year  and  1859  are  omittedf.  The  arrangement  adopted  corresponds  wil^i 
the  heading  of  the  Principles  and  Precedents,  and  the  oases  have  been  more 
fully  noticed  than  they  could  possibly  have  been  within  the  compass  of  brief 
notes. 

It  will  be  observed  that  the  Madras  and  Bombay  becisions  on  points  ot 
€^ahomedan  Law,  are  few,  in  comparison,  with  those  of  Bengal  and  the  Nortij^ 
Western  Provinces ;  but  as  the  law  has  been  more  frequently  appealed  to  la 
these  Residencies,  and  has  therefore  necessarily  received  greater  attentidtti, 
and  been  more  fully  discussed  bj  an  intelligent  Bar,  the  rulings  of  the  Sadder 
DeWanny  Adawlut  may,  perhaps,  be  received  as  precedents  of  high  authority 
in  Madras  and  Bombay,  and  will  undoubtedly  be  viewed  as  such  in  Bengal  and 
the  North- West. 

The  OAhography  of  Arabic  and  Persian  terms  adopted  in  the  several  reports 
and  other  works  referred  to,  has  not  been  altered. 

> 

My  thankful  acknowledgments  are  due  to  the  Judges  of  the  Sudder  Court^ 
for  their  kindness  in  allowing  me  the  free  use  Of  the  Reports  in  their  valuable 
Indian  Law  Library,  which  has  enabled  me  to  render  the  Digest  more  complete 
than  it  otherwise  could  have  been. 

W.  SLOAN. 
Madbas,  May  1860. 


*  Has  been  broughi  np  to  1889. 

t  KoTR.— The  Privy  Council  Beports  examined  were  brought  down  to  February  1868  j  ifc* 
decisions  of  the  Sudder  Adawlut)  Madias,  to  September  1859  j  those  of  Bengal  to  November 
1859 ;  those  of  the  North- Western  Provinces  to  March  1857 ;  and  those  of  Bombay  to  the  eul 
of  1857.  0  T 
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PRELIMINARY  REMARKS. 


Th8  want  of  some  practical  information  on  the  subject 
of  Moohummudan  Law  has  Ipng  been  felt  and  acknow- 
ledged by  those  whose  duty  it  is  to  decide  matters  of 
civil  controversy  agreeably  to  its  principles.  The  trans- 
lation of  the  Hidaya,  indeed,  is  calculated  to  extend  a 
general  knowledge  of  that  Code,  but  it  is  of  little  utility 
as  a  work  of  reference,  to  indicate  the  Law  on  any  parti- 
cular point  which  may  be  submitted  to  judicial  decision. 
Questions  which  are  likely  to  be  litigated  give  place  to 
extravagant  hypotheses,  the  occurrence  of  real  cases, 
similar  to  which,  is  beyond  the  verge  of  probability.  The 
arrangement  is  immethodical ;  the  most  prolix  and  irrele- 
vant discussions  are  introduced ;  every  argument,  how- 
ever absurd,  both  for  and  against  each  particular  tenet, 
is  urged  (and  combated  often  with  doubtful  success) ;  and 
the  reader  is  frequently  at  a  loss  to  determine  which 
opinion  to  adopt  and  which  to  reject. 

"  No  branch  of  jurisprudence  is  more  important  than 
the  Law  of  Successions  or  Inheritance  ;  as  it  constitutes 
that  part  of  any  national  system  of  laws  which  is  the 


Digitized  by 


Google 


IL  PHELIMINAHT   REMARKS. 

most  peculiar  and  distinct,  and  which  is  of  most  frequent 
use  and  extensive  appUcation/'* 

The  subject  unquestionably  is  of  the  greatest  import- 
ance, as  affecting  the  interests  of  all  descriptions  of  peo- 
ple ;  but  the  Hidaya  is  entirely  silent  on  the  subject.  It 
deserves  special  notice  as  giving  rise  to  interminable 
litigation  ;  a  result  attributable,  more  probably,  to.  the 
almost  universal  ignorance  of  the  people  who  are  affected 
by  it  than  to  any  intricacy  or  obscurity  of  the  Law  itself. 
No  English  writer,  that  I  am  aware  of,  has  treated  of  the 
Moohummudan  Law  of  Inheritance,  excepting  Sir  William 
Jones,  who  translated  the  Sirajyah^  a  celebrated  work  on 
that  subject ;  but,  being  a  version  of  a  scientific  Arabic 
treatise,  the  style  of  his  work  is  necessarily  abstruse,  so 
much  so,  that  a  knowledge  of  the  original  language  is 
almost  requisite  to  the  study  of  the  translation.  In  his 
abstract  translation  of  its  Commentary  (the  Shureefeea)  he 
has  introduced  such  illustrations  only  as  appeared  to  him 
(who  was  thoroughly  acquainted  with  the  text)  necessary 
to  facilitate  the  understanding  of  it.  For  these  consider- 
ations I  was  induced  to  undertake  the  wotk  which  is  now 
with  diffidence  submitted  to  the  Public.  Conscious  of 
my  inability  to  do  justice  to  the  task,  I  may  yet  venture  to 
express  a  hope,  that  my  labors  may  prove  of  some  assist- 
ance to  my  judicial  brethren,  or  that,  at  least,  an  abler 
individual  may  follow  up  with  success  the  work  which  I 
have  so  imperfectly  commenced.  I  am  aware  that,  among 
other  faults,  I  may  be  charged  with  being  obscure,  where 
i  laboured  at  brevity,  and  with  being  tiresome,  where  my 

*  Oolebrooke's  Preface  to  the  two  Treatises  on  the  Hiadoo  Law  of 
Inheritance.  • 
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object  was  illustration.     I  can  only  say,  that  I  have  en- 
deavoured, as  much  as  was  in  my  power,  to  avoid  technical- 
ities, and  to  treat  the  subject  with  all  the  perspicuity  of 
which  it  is  susceptible.     I  have  spared  myself  no  pains 
in  my  researches  to  establish  the  accuracy  of  the  legal 
doctrines  here  laid  down,  and  to  those  who  are  disposed 
to  view  with  approbation  any  attempt,  however  humble, 
at  the  promotion   of  justice,  it  may  perhaps  seem  reason- 
able,   that  the  disadvantages  of  the  author  should   be 
weighed  against  his  imperfections.     Continual  want  of 
leisure  and  occasional  privation  of  health  have  attended 
me  during  the  progress  of  this  work.     I  should  mention, 
that  the  compilation  is,  excepting  the  assistance  derived 
from  learned  natives,  entirely  and  exclusively  my  own, 
and  that  it  consequently  possesses  no  official  weight  what- 
ever, and  no  authority,  beyond  that  which  may  be  ascrib- 
ed to  it  by  individual  confidence.     The  brief  disquisition 
on  the  Moohummudan  Law,  which  I  have  here  ventured 
to  introduce,  may   not  be  matter  of  much  utility  ;   but  I 
was  amused  by  the    analogy   occasionally    observable 
between  this  and  other  Codes  of  Jurisprudence,  and  it 
appeared  to  me,  that  by  recording  such  observations  as 
my  limited  knowledge  suggested,  I  might  be  the  means 
of  attracting  the  attention  of  others  to  the  genius  of  the 
Law  in  question. 

The  provisions  of  the  Moohummudan  Law  of  Inheritance 
have  for  their  basis  the  following  passages  of  the  Koran  ; 
"  God  hath  thus  commanded  you  concerning  yolir  chil- 
dren. A  male  shall  have  as  much  as  the  share  of  two 
females  ;  but  if  they  be  females  only,  and  above  two  in 
number,  they  shall  have  two-third  parts  of  what  the 
deceased  shall  leave  ;  and  if  there  be  but  one,  she  shall  have 
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the  half :  and  the  parents  of  the  deceased  shall  have  each 
of  them  a  sixth  part  of  what  he  shall  leave  if  he  have  a 
child ;  but  if  he  have  no  child^  and  his  parents  be  his  heirs, 
then  his  mother  shall  have  the  third  part :  and  if  he  have 
brethren,  his  mother  shall  have  a  sixth  part,  after  the 
legacies  which  he  shall  bequeath  and  his  debts  be  paid.  Ye 
know  not  whether  your  parents  or  your  children  he  ofgreatei* 
use  unto  you.  This  is  an  ordinance  from  God,  an,d  God  is 
knowing  and  wise.  Moreover  ye  may  claim  half  of  what 
your  wives  shall  leave,  if  they  have  no  issue ;  but  if 
they  have  issue,  then  ye  shall  have  the  fourth  part 
of  what  they  shall  leave,  after  the  legacies  which  they 
shall  bequeath  and  the  debts  be  paid  :  they  also  shall 
have  tne  fourth  part  of  what  ye  shall  leave  in  case  ye 
have  no  issue ;  but  if  ye  have  issue,  then  they  shall  have 
the  eighth  part  of  what  ye  shall  leave,  after  the  legacies 
which  ye  shall  bequeath  and  your  debts  be  paid  :  and 
if  a  man  or  woman's  substance  be  inherited  by  a  distant 
relation,  and  he  or  she  have  a  brother  or  sister,  each  of 
them  two  shall  have  a  sixth  part  of  the  estate,  but  if 
there  be  more  than  this  number,  they  shall  all  be  equal 
sharers  in  the  third  part,  after  payment  of  the  legacies 
which  shall  be  bequeathed  and  the  debts,  without  preju- 
dice to  the  heirs/'*  *^  They  will  consult  thee  for  thy  deci- 
sion in  certain  cases :  say  unto  them,  God  giveth  you 
these  determinations  concerning  the  more  remote  degrees 
of  kindred.  If  a  man  die  without  issue,  and  have  a  sister, 
she  shall  have  the  half  of  wh^^t  he  shall  leave  ;  and  he 
shall  be  heir  to  her,  in  case  she  have  no  issue,  but  if  there 
be  two  sisters,  they  shall  have,  between  them,  two-third 

*  Salo'a  Koran,  pages  04;  and  95,  Tol.  I. « 
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parts  of  what  he  shall  leave  ;  and  if  there  be  several,  both 
brothers  and  sisters,  a  male  shall  have  as  much  as  the  por- 
tion of  two  females."*  In  these  provisions  we  find  ample 
attention  paid  to  the  interests  of  all  those  whom  nature 
places  in  the  first  rank  of  our  affections  ;  and  indeed  it  is 
difficult  to  conceive  any  system  containing  rules  more 
strictly  just  and  equitable.  The  obvious  principle  of  pre- 
ferring the  nearer  kindred  to  claimants  whose  relation  to 
the  deceased  is  not  so  proximate,  seems  to  have  been  adopt- 
ed as  the  invariable  standard  for  fixing  the  proportion  ; 
and  the  rules  for  the  succession  of  the  several  heirs,  and 
the  order  of  preference  assigned  to  the  different  degrees 
of  consanguinity  seem  to  be  exactly  what  would  be  most 
consonant  to  the  general  inclination  of  mankind.  The 
Mosaic  Law  on  the  subject  of  Inheritance  is  more  brief 
and  less  comprehensive  :  ''And  thou  shalt  speak  unto  the 
children  of  Israel,  saying,  if  a  man  die,  and  have  no  son, 
then  ye  shall  cause  his  inheritance  to  pass  unto  his  daugh- 
ter ;  and  if  he  have  no  daughter,  then  ye  shall  give  his 
inheritance  unto  his  brethren.  And  if  he  have  no  breth- 
ren, then  ye  shall  give  his  inheritance  unto  his  father's 
brethren  :  and  if  his  father  have  no  brethren,  then  shall 
ye  give  his  inheritance  unto  his  kinsman  that  is  next  to 
him  of  his  family,  and  he  shall  possess  it."t  Here 
we  find  no  provision  whatever  made  for  the  parents,  al- 
though there  are  certainly  other  obvious  reasons  besides 
that  adduced  in  the  emphatic  language  of  the  Koran,  why 
they  should  not  be  excluded.  ''  Upon  failure  of  issue  in 
the  first  and  the  other  descending  degrees,  reason  sug- 

♦  Sale's  Xoran,  page  127.  f  Numbers,  chap.  27. 
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gested  that  inheritance  ought  to  turn  back  into  the  line  of 
ascendants  ;  as  well  in  consideration  that^  for  the  most 
part,  either  the  possessions  themselves,  or  at  least  the  first 
seeds  and  principles  of  them,  which  the  children  after- 
wards increased,  proceed  from  the  parents,  as  because 
their  extraordinary  benefits  give  them  an  especial  title  to 
this  reward  :  who,  since  they  would  much  rather  have 
desired,  that  their  children  should  inherit  their foi'tunes^  yet 
when  they  survived  them,  contrary  to  the  course  of  nature, 
it  was  but  equitable  they  should  receive  (however  melan- 
choly) this  comfort  of  succeeding  to  what  the  children 
posseq^ed.  It  is  a  condition  (as  Pliny  observes)  ahund- 
antly  unhappy  for  a  father  tohe  sole  heir  of  his  ownson.^^* 

*  PnfEendorff  on  tho  Law  of  Nature  and  Nations,  book  IV,  chap,  ix, 
§  13,  and  see  continuation  of  the  argument.  The  same  learned  author 
cites  the  following  argument^  as  having  been  adduced  to  prove  that  the 
rights  of  the  parents  were  not  overlooked  by  the  Jewish  Law  ;  but  he 
does  not  seem  to  attach  much  weight  thereto,  and  it  is  eufficient,  for  my 
purpose,  that  the  Law  In  question  contains  no  express  provision  for  tho 
parents.  In  truth,  the  argument  advanced  seems  rather  Jesuitical  : 
**  Philo  tho  Jew  reporting  that  Moses  established  this  order  of  inherit- 
ance, that  the  sons  should  stand  first,  the  daughters  next,  t>ien  the 
brothers,  and  in  the  fourth  place  the  uncles  by  the  father's  side,  used 
this  as  an  argument  to  prove  that  fathers  likewise  may  inherit  what 
their  sons  leave  behind  ;  for  it  would  be  useless  (says  he)  to  imagine 
that  the  uncle  should  be  allowed  to  succeed  his  brother's  son,  as  a  near 
kinsman  to  the  father,  and  yet  the  father  himself-be  abridged  of  that 
privilege;  but  inasmuch  as  the  law  of  nature  appoints  that  children 
should  be  heirs  to  their  parents  and  not  parents  to  their  children, 
Moses  passed^  this  case  over  in  silence,  as  ominous  "and  unlucky,  and 
contrary  to  all  pious  wishes  and  desires ;  lest  the  father  and  mother 
should  seem  to  be  gainers  by  the  immature  death  of  their  children, 
who  ought  to  be  afflicted  with  most  inexpressible  grieL  Yet  by  allow- 
ing the  right  of  inheritanco  to  the  uncles,  he  obliquely  admits  the  claim 
of  the  parcntt,  both  for  the  preservation  of  decency  and  order,  and  for 
continuing  the  estate  in  the  same  family."  • 
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Accordingly  we  find  that  the  Civil  La^w  expressly  enumer- 
ates the  parents  among  heirs. 

In  the  English  Law  of  Successions  to  the  personal  pro- 
perty of  intestates^  I  am  aware  that  ample  consideration 
is  shown  to  the  parents  :  but  they  are  excluded  from 
iuheriting  real  property. 

The  Hindoo  Law  makes  provision  for  the  parents,  but 
its  rules  differ  generally  from  those  of  the  Moohummudan 
Code,  inasmuch  as,  agreeably  to  the  former,  several 
descriptions  of  heirs,  varying  in  degree  of  relation,  in- 
herit successively,  but  not  simultaneously.  According  to 
the  Hindoo  Law,  where  there  are  sons  or  other  lineal 
male  descendants,  they  alone  are  the  legal  heifs.  I 
make  no  mention  of  the  provision  assigned  to  the  mothers 
and  to  the  daughters  ;  that  to  the  former  persons  being 
assigned  only  in  the  case  of  partition  by  sons,  and  that 
to  the  latter  persons  being  accorded  rather  with  a  view 
to  their  maintenance  than  admitted  as  an  absolute  and 
indefeasible  right  of  inheritance.  According  to  the  Moo- 
hummudan  Law,  on  the  other  hand,  the  claim  of  the 
daughters  to  a  share  equal  to  half  of  what  is  taken  by 
the  sons  is  recognized  as  being  on  the  same  footing  as 
the  claim,  of  the  sons ;  and  so  also  the  claim  of  the  father 
and  mother,  and  husband  and  wife,  to  their  specific 
allotments.  The  parents  are  entitled  to  the  inheritance, 
by  the  Hindoo  Law,  only  in  default  of  male  or  female 
issue  of  the  widow,  and,  conformably  to  some  authorities, 
of  the  brothers  also.* 

*  In  this  respect  the  Gi?il  Law  seems  to  partake  of  the  principles 
both  of  the  Hindoo  and  Moohnmmadan  Codes.  It  resemble^  the  former 
in  giving  ezclasiTe  preference  to  the  children,  and  it  resembles  the  latter 
in  permitting  simultoeons  mccession  of  brethren  and  parents. 
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The  apparently  unjust  preference  of  the  elder  son,  to 
the  exclusion  of  all  the  rest,  which  in  our  own  Law  had 
its  origin  in  the  feudal  policy  of  the  times,  is  rejected 
by  the  Moohummudan  Law,  and  the  equitable  principle 
of  equality  obtains  in  its  stead.  The  learned  author  of 
the  Commentaries  on  the  Law  of  England  informs  us, 
that  '*  the  Greeks,  the  Romans,  the  Britons,  the  Saxons, 
and  even  originally  the  Feudists,  divided  the  lands  equal- 
ly."* He  admits  that  this  is  certainly  the  most  obvious 
and  natural  way,  and  quaintly  observes  that  '^  it  has  the 
appearance,  at  least  in  the  opinion  of  younger  brothers, 
of  the  greatest  impartiality  and  justice.^'t  That  there 
are  reasons  of  expediency  which  suggest  this  preference 
there  can  be  no  doubt ;  but  how  far  it  may  be  consiistent 
with  justice  may  perhaps  be  questionable.  It  is  by  this 
principle  of  equality  also  that  the  Hindoo  Law  of  Suc- 
cessions is  governed.^ 

The  only  rule  which  bears  on  the  face  of  it  any  ap- 
pearance of  hardship,  is  that  by  which  the  right  of  repre- 
sentation is  taken  away,  and  which  declares  that  a  son^ 
whose  father  is  dead,  shall  not  inherit  the  estate  of  his 
grandfather  together  with  his  uncles.  It  pertainly  seems 
to  be  a  harsh  rule,  and  is  at  variance  with  the  English, 
the  Boman  and  the  Hindoo  Laws.§    The  Moohummudan 

•  BlAokst.  Com.,  vol.  II,  page  2U. 

t  Ibid. 

X  Oonformably  to  the  ancient  Hindoo  Law,  the  right  of  primogeniture 
was  partially  recognized,  '*  let  the  eldest  have  a  double  share,  and  the  next 
born  a  share  and  a  half,  if  they  clearly  enrj^ass  the  rest  in  virtue  and 
learning.''  Meno,  chap,  ix,  §  117,  but  the  distinction  in  favour  of  primo- 
geniture is  i^olished  in  the  present  age. 

§  According  to  the  Scottish  Law,  I  find  that  although  the  right  of 
represeDtation  is  acknowledged  as  to^real  property,  yet  that  it  does  not 


• 
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doctoa*s  assign  as  a  reason  for  denying  the  right  of  repre- 
sentation, that  a  person  has  not  even  an  inchoate  right 
to  the  property  of  his  ancestor,  until  the  death  of  such 
ancestor,  and  that,  consequently,  there  can  be  no  claim 
through  a  deceased  person,  in  whom  no  right  could  by 
possibility  have  been  vested. 

I  have  met  with  a  passage  in  a  learned  author  already 
quoted,  which  seems  so  apposite  to  the  present  subject, 
that  I  may  be  pardoned  for  transcribing  it  here  :  '*  On 
the  proposition  which  we  before  advanced,  that  parents 
are  obliged  to  afford  sustenance  to  their  children,  not  only  of 
the  first  hut  of  farther'  degrees,  in  case  their  proper  parents, 
who  ought  to  perform  this  office,  are  extinct,  is  ijhiefly 
founded  the  equity  of  that  right  termed  the  right  of  repre- 
sentation ;  by  virtue  of  which,  children  are  supposed  to  fill 
the  place  of  their  deceased  father,  so  as  to  be  allowed 
the  same  share  in  the  family  inheritance  as  their  father, 
were  he  now  living,  would  receive ;  and,  consequently,  to 
succeed  on  the  level  with  those  who  stand  in  their 
father's  degree.  And  it  would  indeed  be  a  lamentable 
misfortune,  if,  besides  the  untimely  loss  of  their  father, 
they  would  farther  be  deprived  of  those  possessions  which 
either  the  rule  of  the  law,  or  the  design  of  their  pro- 
genitors,  had  given  their  parents  just  hopes  of  enjoying. 
But  if  in  any  place  the  civil  constitutions  will  not  admit  of 
this  representative  right,  the  children,  who  have  been  so 
unhappily  bereaved  of  their  father  and  of  their  hopes, 
must  endeavour  to  bear  the  calamity  as  an  affliction 
which  Providence  hath  laid  upon  them."* 

obtaio  in  the  sacoesHion  of  moTables,  except  in  the  single  case  of  a  com- 
petition  between  the   full-blood   and   half-blood. — Erskin^s    Principles* 
page  414. 
*  PoSendorff  on  the  Law  of  Nature  and  Nations,  book  lY,  oh.  xi,  §  12. 
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The  rules  of  inheritance  prescribed  by  this  Code  diflfer 
from  those  of  any  other  with  which  I  am  acquainted. 
It  would  be  a  useless  task  to  point  out  its  peculiarities^ 
as  they  are  obvious.  Perhaps  the  system  to  which  it 
bears  the  nearest  resemblance,  is  that  of  our  own  Law  in 
distributing  the  personal  property  of  an  intestate,  accord- 
ing to  which,  "  when  relations  are  found  who  are  dis- 
tant from  the  intestate  by  an  equal  number  of  degrees, 
they  will  share  the  personal  property  equally,  although 
they  are  relations  to  the  intestate  of  very  different  denom- 
inations, and  perhaps  not  relations  to  each  other.  As 
if  the  next  of  kin  of  the  intestate  are  great  uncles 
or  aunts,  first  cousins,  and  great  nephews  or  nieces, 
these  being  all  related  to  the  intestate  in  the  fourth 
degree,  will  all  be  admitted  to  an  equal  distributive 
share  of  his  personal  property."*  But  to  this  system 
even  the  resemblance  must  be  admitted  to  be  vei^  faint. f 


*  Blackst.  Cum.,  vol.  II,  page  5 15,  Note. 

,t  There  is  a  remarkable  degree  of  almilarifcy  between  the  provisions  of 
the  English  Law  relative  to  the  mode  of  disposing  of  an  intestate's  per- 
sonal estate  and  the  mlea  of  the  Moohammadan  Law'  for  administeriog 
to  the  property  of  a  person  deceased.  In  the  Commentaries,  treating  of 
the  duty  of  an  executor  or  admin istrator,  it  is  enjoined,  '*  He  most  bnry 
the  deceased  in  a  manner  suitable  to  the  estate  which  he  leaves  behind 
him,  necessary  funeral  expenses  are  allowed  previous  to  all  other  debt-s 
and  charges."  The  Sirajyah,  treating  of  the  successive  duties  to  be  per- 
formed with  regard  to  the  property  of  a  person  deceased,  oommences, 
*'  first  his  funeral  ceremony  and  burial  without  superfluity  of  expense^ 
yet  without  deficiency."  The  Commentaries,  "  the  executor  or  adminiB** 
trator  must  pay  the  debts  of  the  deceased."  The  Sirajyah,  "  then  the 
discharge  of  bis  just  debts  from  the  whole  of  his  remaining  effects.*' 
Again,  the  Commentaries,  "  when  the  debts  are  discharged,  the  legacies 
claim  the  nexl  regard."  And  the  Sirajyah,  *'  then  the  payment  of  his 
legacies  out  of  a  third  of  what  remains."    Lastly,  tlie  Commentariea, 
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The  Moohummudan  lawyers  have  divided  heirs*  into 
three  different  classes,  first  legal  sharers';  secondly,  resi- 
duaries/and  those  are  either  by  relation  or  by  special 
cause ;  and  thirdly,  distant  kindred.  The  legal  sharers 
are  the  husband  and  wife,  the  father  and  mother,  the 
grandfather  and  grandmother,  the  brother  by  the  same 
mother,  the  sister  by  the  same  mother,  the  uterine  sister, 
the  sister  by  the  same  father,  the  daughter,  and  the  son's 
daughter.  The  residuaries  by  relation  are  the  sons  and 
their  descendants,  the  father  and  his  descendants,  the 
paternal  grandfather  in  any  stage  of  ascent  and  his  de- 
scendants, and  in  some  cases  sisters  and  daughters.  Those 
by  special  cause  are  the  manumittors  of  slaves  and  their 
heirs.  The  distant  kindred  comprise  all  those  relations 
who  are  neither  legal  sharers  nor  residuaries ;  and,  in 
their  default,  the  property  goes  to  the  successor  by  con- 
tract, and  to  persons  of  acknowledged,  though  not  proved, 
consanguinity.  It  will  be  seen  on  reference  to  the  prin- 
ciples of  inheritance,  that  many  of  the  persons  above 
enumerated  have  the  privilege  of  simultaneous  succession, 
whether  the  property  be  real  or  personal ;  which  cir- 
cumstance is  the  chief  peculiarity  of  the  Moohummudan 
Code. 

The  rules  agreeably  to  which  distributions  are  made 
would,  at  first  sight,  appear  rather  complex  and  intricate  ; 
but  they  may  be  speedily  acquired  by  a  very  moderate 

**  when  aU  the  debts  and  parfcicnlar  legaoies  are  disohargjed,  the  sarploa 
or  residaam  moat  be  paid  (where  it  ia  nob  left  to  the  ezecator)  to  the 
next  ol  kin  :*'  and  the  Sirajyah,  '*  and  lastly,  the  distribution  of  the  resi- 
due among  his  sncoesBors."  ^^ 

*  Throogbont  this  work  I  use  the  term  **  Heir"  in  its  broadest  sense 
to  signify  Msy  person  who  has  a  right  of  inheritiog  any  species  of  property. 
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share  of  attention^  and^  \frhen  once  known^  there  can 
arise  no  legal  problem,  relative  to  successions,  which 
would  not,  by  their  means,  admit  of  easy  and  satisfactory 
solution.  It  must,  at  the  same  time,  be  admitted,  that 
the  l^eterodox  JDode,  or  that  which  is  observed  by  the 
Schias  (commonly  called  the  Imameeya  sect,  as  they 
follow  the  doctrines  of  the  twelve  Imams)  can  boast  of 
much  greater  simplicity.  This  Code  has  hitherto  had  no 
weight  in  India^  and  even  at  Lucknow,  the  seat  of  hete- 
rodox majesty  itself,  the  tenets  of  the  Soonees  are  adhered 
to.  I  have  however  §^ven  a  Compendium  of  their  Law  of 
Inheritance,  extracted  from  the  "  Shuraya  ool  Islam/'  a 
work  gf  the  highest  authority  among  them.  This  I  was 
induced  to  do,  as  no  account  has  ever  been  rendered,  to 
my  knowledge,  of  the  doctrine  of  the  sect  in  question,  on 
the  Law  of  Inheritance ;  and  as  I  have  reason  to  believe 
that  our  Courts  of  justice  have  passed  decisions  avowedly 
in  conformity  to  its  principles.  Considef  ing  the  universal 
toleration  that  prevails  throughout  the  British' dominions 
in  India,  it  is  perhaps  but  equitable,  that  the  Law  should 
be  administered  to  the  sectaries  in  question,  agreeably  to 
their  own  notions  of  jurisprudence,  especially  in  matters 
affecting  the  succession  to  property,  in  which  cases  both 
parties  are  of  course  always  of  the  same  persuasion. 

Where  the  Law  expressly  prohibits  the  receipt  of  in- 
terest on  money,  and  all  usurious  contracts,  it  is  natural 
to  find  the  provisions  regarding  purchase,  sale  and  simi- 
lar transactions,  extremely  simple  and  certain  in  their 
nature.  Such  is  accordingly  the  case  in  the  Moohum- 
mudan  Law.  There  is  no  distinction  made  between  sale 
^  and  permutation ;  a  barter  of  one  commodity  for  another 
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being  designated  a  sale.  Even  according  to  our  own 
Law,  the  distinction  is  merely  nominal,  and  there  is  no 
difference  as  to  the  legal  provisions  relative  to  sales  and 
exchanges.  The  principal  points  of  difference  seem  to 
be,  the  absence  of  any  discrimination  in  the  Moohummu-* 
dan  Law  of  sales  of  real  and  personal  property,  and  its 
'recognizing  verbal  contracts  as  of  ^qual  validity  with*  ^ 
written  ones.  Another  essential  point  of  difference  is, , 
that  the  maxim  of  caveat  emptor  finds  no  place  in  this 
Code. 

The  most  efficient  safeguards  against  the  effects  o£ 
improvidence  in  purchasers  are  established,  so  much  so, 
as  almost  to  exclcide  the  possibility  of  circun^ty^tioD.  A 
warranty  is  implied  in  every  sale  and  a  reasonable  period 
of  option  may,  be  stipulated,  during  which  it  is  lawful  to 
annul  the  contract.  Where  property  has  been  purchased 
unseen  it  may  be  returned,  if  it  does  not  fully  answer 
the  description,  and  the  seller  may  at  any  time  be  com- 
pelled to  receive  back  the  property  and  refund  the  pur- 
chase-money, on  the  discovery  of  a  blemish  or  defect,  the 
existence  of  which,  when  in  the  possession  of  the  seller, 
may  be  susceptible  of  proof. 

In  exchange,  where  the  articles  opposed  to  each  other 
are  of  the  nature  of  similars,  equality  in  point  of  quantity 
is  an  essential  condition  to  the  validity  of  the  contract, 
and  no  term  of  credit,  on  either  side,  is  admissible,  which 
would  be  advantageous  to  one  of  the  parties,  and  savour 
therefore  of  usury  ;  but  where  goods  are  sold  for  money, 
or  money  is  advanced  for  goods,  a  term  may  be  stipulated 
for  the  payment  of  the  money,  or  for  4he  delivery  of 
the  goods.  So  tenacious  however  is  the  Law,  of  certainty, 
that  it  will  not  admit  of  any,  the  least  indefiniteness  in 
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the  term.  The  date  must  be  specified.  From  the  above 
observations  it  will  be  seen,  that  the  Moohummudan  Law 
of  Sales  does  not  differ  very  materially  from  the  Civil 
Law,  to  which  the  provisions  of  the  Scottish  Code  bear 
a  close  resemblance.* 

Sales  of  land  and  other  immovable  property  are  clog- 
ged with  an  incuixibrance,  which  is  not,  however,  peculiar 
to  this  Code.  I  allude  to  the  Law  of  pre-emption.  This 
confers  the  privilege  on  a  partner  or  neighbour  to  pre- 
clude any  stranger  from  coming  in  as  a  purchaser,  pro- 
vided the  same  price  be  offered  as  that  which  the  vendor 
has  declared  himself  willing  to  receive  for  the  property  to 
be  disJ)osed  of. 

In  the  Jewish  Lawf  allusion  is  made  to  the  custom, 
but  it  is  not  to  be  found  among  the  ordinances  of  the 
Koran.  On  the  authority  of  Puffendorff  it  would  appear 
that  the  right  in  question  was  not  unknown  to  the 
ancients.  He  states^  ''  another  more  easy  sort  of  redemp- 
tion  is  what  they  call  Jus  irport^^€«c,  or  the  privilege  of 
the  first  refusal,  that  is,  if  the  buyer  be  hereafter  dis- 
posed to  part  with  the  commodity,  he  must  let   the 


♦The  vendor,  where  he  is  not  the  true  owner,  cannot,  by  delivery, 
transfer  to  the  purchaser  the  property  which  was  not  his  to  give ;  bat 
the  pnrohaser,  in  respect  of  his  bond  fide,  makes  the  fruits  of  the  snbjeot 
his  own,  till  it  be  evicted,  or  at  least  reclaimed,  by  the  trae  owner,  2. 1.  14. 
And,  as  warranty  is  implied  in  all  sales,  the  vendor  mast  make  the  sub* 
ject  good,  if  it  be  evicted,  2.  3.  11.  The  insafficienoy  of  the  goods  sold,  if 
it  be  such  as  would  have  hindered  the  pnrohaser  from  buying  had  he  known 
it,  and  if  he  acquired  it  recently,  fonnds  him  iu  an  action  (Actio  redhihiioria) 
for  annulling  the  contract.  If  the  defect  was  not  essential,  he  was,  by  the 
Roman  Law,  entitled  to  a  proportional  abatement  of  the  price,  by  tb^  action 
quanH  minoria. —Erskine's  Principles,  page  .310. 

t  Leviticus,  chap,  zzv . 
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seller  have  the  first  refusal  at  the  same  rate  he  would  sell 
it  to  another.  In  many  cases,  certain  persons  pretend  to 
this  privilege  by  Law,  as  the  landlord  in  the  sale  of  his 
tenant's  stock,  the  creditor  in  his  debtor's  goods,  the 
neighbour  in  the  purchase  of  a  neighbouring  farm,  any 
members  in  a  thing  that  belongs  to  the  society,  and  the 
next  of  kin  in  the  goods  of  their  relations,  which  is  pecu- 
liarly called  retractusgentilitms,  or  the  family  privilege/'* 
For  a  long  time  I  was  of  opinion  that  the  Municipal  Law 
of  the  Hindoos  had  no  provision  to  justify  the  claim  of 
such  a  privilege  ;  and,  indeed,  the  more  current  authori- 
ties are  entirely  silent  on  the  subject.t  Hindoo  litigants, 
of  course,  have  endeavoured  to  assume  it  whenever 
self-interest  dictated  ;  but  I  was  not,  until  lately,  aware 
that  any  authority  could  be  cited  in  its  support.  By  the 
Moohummudan  Law,  unquestionably,  Hindoos  have  the 
same  title  to  claim  the  privilege  as  Moosulmauns ;  but, 
assuming  it  to  form  no  part  of  their  own  Law,  I  apprehend 
they  ought  not  to'be  permitted  to  take  advantage  of  the 
doctrine  in  question.  The  principles  of  the  Hindoo  and 
Moosulmaun  Codes  are  declared  applicable  to  cases  of 
inheritance,  contract,  &c.,  arising  among  these  two  great 


♦  Book  V,  chap,  v,  §  4. 

t  The  right  of  pre-emption  does  not  exist  under  the  Hinda  Law  pre- 
▼alent  in  Bengal  and  Benares.  Vide  Oases  cited  in  Morley's  Digest,  vol.  I 
and  New  Series— Tit.  Pre-emption — and  Decree  of  the  Madras  Sndr  Udalut 
in  No.  8  of  1848.  It  has  however  been  npheld  where  cnstom  was  shown 
to  prevail,  Ibid.  And  has  been  allowed  where  a  special  agreement  existed 
between  the  claimant  and  the  seller.  Decree  of  M.  S.  A.  in 'No.  87  of  1857. 
It  was  rnled  in  7  S.  D.  Y.  Bep.  129  that  where  the  right  of  pre-emption 
among  Hindus  is  recognized  on  the  ground  of  local  custom,  the  rules 
and  restrictions  of  the  Mahomedan  Law  are  applicable  to  ctaims  of  that 
natore.— Ed. 
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bodies  of  the  community  only ;  but,  at  the  same  time, 
applicable  respectively  only.  It  is  declared,  also,  that 
where  the  parties  are  of  different  persuasions,  the  Law  of 
the  defendant  shall  be  adhered  to,  but  by  this  provision 
it  was  never  intended  that  a  plaintiff  might  make  his 
election  between  the  two  Codes,  and  prefer  a  claim  to 
be  decided  by  that  Law  which  best  suited  his  parti- 
cular purpose, — While  officiating  as  Judge  of  the  Zillah 
Court  of  Shahabad,  I  made  a  reference  to  the  Sudder 
Dewanee  Adawliit  on  a  point  connected  with  this  ques- 
tion, to  the  following  effect :  '*  Does  the  Moohummu- 
daa  Law  of  Shoofaa,  or  right  of  pre-emption,  extend  to 
Hindoos  ?  or  in  other  words,  would  the  Court  be  justified 
in  entertaining  and  investigating  a  claim  preferred  by  one 
Hindoo  against  another,  and  resting  solely  and  avow- 
edly on  the  principle  of  Law  above-mentioned  ?  I  am 
supposing  the  defendant  either  to  have  demurred  on  the 
plea  of  the  inapplicability  of  the  Law  quoted  to  his  case, 
or  from  ignorance,  or  from  thinking  that  he  had  other 
substantial  grounds  of  defence,  or  from  any  other  cause, 
to  have  neglected  making  the  objection;  but  at  the  same 
time  not  to  have  expressly  admitted  his  willingness  to  leave 
the  point  at  issue  to  be  tried  according  to  the  provisions 
of  that  Law.  I  can  find  only  one  case  (the  first)  among 
the  printed  reports  at  all  bearing  on  the  point :  there  is  a 
remark  subjoined  which  seems  by  no  means  satisfactory  or 
conclusive  :  the  case  is  clearly  not  included  in  the  letter  of 
Section  XV,  Regulation  VI,  1793,  nor  in  any  subsequent 
enactment ;  but  I  observed  in  Mr.  Harington's  analysis, 
that  on  a  reference  to  the  Sudder  Dewanee  Adawlut  in  the 
year  1798,  the  Court  were  of  opinion  that  the  spirit  of  the 
rule  for  observing  the  Hindoo  and  Moohummudan  Laws 
was  applicable  to  cases  of  slavery,  though  not  included  in 
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the  letter  of  it.  The  same  principle  of  construction  might, 
I  think,  be  extended  to  this  case  :  I  conceive  that  a  Moo- 
hummudan,  with  as  much  reason^  might  sue  his  brother 
for  the  Jethansha*  or  larger  share  in  right  of  primogeni- 
ture,  according  to  the  Hindoo  Law.  In  the  Hidaya  the 
right  oiShoofaaiB  declared  to  be  but  a  feeble  right,  as  it  is 
the  disseizing  another  of  his  property,  merely  in  order  to 
prevent  apprehended  inconvenience  :  its  extension  to  all 
cases  of  neighbourhood  cannot  fail  to  depreciate  the  value 
of  landed  property  ;  and  being  impressed  with  a  convic- 
tion of  the  unreasonableness  of  the  Law  in  question, 
according  to  modern  construction,  I  should  feel  very  much 
inclined  to  circumscribe  its  operation  within  as  njtrrow 
bounds  as  possible.  The  suits  which  occasioned  the  pre- 
sent reference  are  seven  in  number.  The  parties,  at  least 
ihB  Shajke  or  claimant  of  the  right,  and  the  seller  or  de- 
fendant, are  the  same  individuals  in  all  the  seven  suits* 
These  two  persons  purchased  at  public  auction,  four  or 
five  years  ago,  several  very  valuable  estates,  totally  dis- 
tinct from  each  other,  with  separated  and  defined  bounda- 
ries. One  of  them  having  lately  disposed  of  some  of 
his  MouzaSf  by  private  sale,  the  other  (who  resides  at 
Benares)  sues  him  and  the  purchasers  jointly,  on  his 
alleged  right  of  pre-emption  ;  the  property  of  the  claimant 
bordering  on  that  sold.  In  four  of  the  cases  the  defendant 
pleaded  his  own  cause,  and  no  demurrer  was  made  on  the 
plea  of  the  inapplicability  of  the  Law  to  the  parties.  In 
the  other  three,  vakeels  were  entertained,  and  the  objec- 

*  This  right  is  obsolete  in  the  Oali  or  present  age  among  the  Hindoos^ 
httt  as  it  stiU  retains  a  place  in  their  Law  books,  and  is  a  ^araoteristio 
feature  of  their  Code,  it  served  for  the  purpose  of  illastration  on  this 
oocasion. 
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tion  was  made.  Under  such  circumstances  it  can  hardly 
be  contended^  that  the  omission  in  the  pleadings  implied 
that  the  defendant  considered  himself  amenable  to  the 
Law  in  question  ;  and  I  felt  disposed,  therefore,  to  non- 
suit the  i^laintiflF.  I  should  have  done  so,  had  I  not  rea- 
son  to  believe  that  cases  have  been  Iried  and  decided  on 
the  merits  under  similar  circumstances,  and  that  an  ex- 
press authoritative  opinion  on  the  subject  would  effectu- 
ally remove  all  doubt,  and,  by  preventing  one  cause  of 
unreasonable  litigation,  prove  essentially  beneficial  to  the 
community  at  large*"  To  the  above  reference  I  was 
informed,  in  reply,  that  no  rule  of  Moohummudan  Law 
could  apply  to  a  civil  suit  in  which  the  parties  are 
Hindoos,  as  they  would  appear  to  be  in  the  cases  to 
which  my  query  related ;  that  the  Court  did  not  hold  the 
15th  Section  of  Regulation  IV,  1793,  to  preclude  me  from 
ascertainiDg  from  my  Hindoo  Law  officer  whether  the 
right  of  pre-emption  was  recognized  by  the  Hindoo  Law, 
und  if  so,  what  the  provisions  of  the  Law  respecting  it 
were ;  and  that,  at  the  same  time,  it  was  obvious,  that  it 
was  not  one  of  those  cases  in  which  the  Begulations 
necessitate  the  Judge  to  follow  the  Law  as  expounded  by 
his  Law  officer,  should  it  appear  to  be  irreconcilable 
with  well-established  local  usage,  or  to  be  otherwise 
mischievous  or  manifestly  inconvenient.  Since,  how- 
ever, I  had  occasion  to  make  this  reference,  I  have  found 
in  the  Muha  Nirhana  Tuntra,  a  work  which  chiefly  treats 
of  mythology,  a  passage  which  would  seem  to  imply 
that  pre-emption  is  recognized  as  a  legal  provision  accord- 
ing to  the  notions  of  the  Hindoos.  For  the  gratification 
of  the  envious,  I  subjoin  in  a  note  the  passage,^  with  a 
*  Sanscrit  omitied. 
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translation.*  But  it  remains  yet  to  be  decided  whether 
thiB  shall  be  held  to  be  practical  Law  or  no.t  The  Pundit 
with  whom  I  perused  the  passage  in  question,  declared 
that  the  right  of  pre-emption  takes  effect  only  in  cases 
where  positive  injury  would  result  to  the  neighbour  by 
the  sale  to  a  stranger ;  and,  from  the  tenor  of  the  last 
sentence,  such  would,  indeed,  seem  to  be  the  effect 
against  which  the  provision  was  intended  to  guard. 

It  is  true  that  there  are  numerous  devices  by  which 
a  claim,  founded  on  the  right  of  pre-emption,  may  be 
avoided,  and   the  Law  itself,  admitting  its   weakness, 


•  The  proprietor  of  immoveable  property,  having  a  neighbour  cdtnpetent 
to  porchase  it,  is  not  at  liberty  to  sell  such  property  to  another.  Among 
neighbours,  be  who  is  a  relation,  or  of  the  same  tribe,  is  preferred.  In 
their  default,  a  friend.  [Here]  the  will  of  the  seller  prevails;  even  though 
the  price  of  the  immoveable  property  be  agreed  upon  with  another,  yet  if 
a  neighbour  [pay]  the  price,  he  is  the  purchaser,  and  not  another.  If 
the  neighbour  be  unable  to  pay  the  price,  or  be  consenting  to  the  sale, 
the  proprietor  is  then  at  liberty  to  sell  it  to  another.  O  goddess  !  if  im- 
moveable property  be  sold  in  the  absence  of  the  neighbour  and  he  (the 
neighbour)  pay  the  price  immediately  on  hearing  of  the  sale,  he  is  compe- 
tent to  take  it.  But  should  the  purchaser,  having  made  houses  or  gardens, 
be  in  the  enjoyment  of  them,  the  neighbour  is  not  entitled  to  take  such 
Imraoyeable  property  even  by  paying  the  price.  A  (>er8on  is  at  liberty, 
without  permission,  to  cultivate  lands  which  pay  no  revenue,  or  have  been 
nimrped,  or  waste,  or,  though  not  waste,  are  extremely  difficult  of  access. 
He  may  enjoy  the  rest,  having  given  to  the  King  the  tenth  [of  the  produce] 
of  lands  thus  with  difficulty  acquired;  the  King  being  the  lord  of  the 
soil.  A  proprietor  is  not  at  liberty  to  dig  ponds,  wells,  or  pools,  in  a  place 
where  it  would  be  annoying  to  others. 

t  The  interminable  and  troubled  ocean  of  Hindoo  jurisprudence  is  sore 
to  present  something  for  the  support  of  any  opinion  which  it  may  be 
desirous  to  keep  afloat,  for  the  purpose  of  temporary  convenience;  and 
were  the  expounders  of  this  Code  restricted  in  their  citations  to  a  few 
works  of  notorious  authority,  it  might  have  a  salutary  effect  in  curbing 
their  fancy,  if  not  their  cupidity.  ^ 

NoTi. — Vide  cases  referred  to  in  the  note  at  p?i«;e  xv,  which  appear 
to  set  at  rest  all  doubt  on  thi^  point. — Bd. 
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has  annexed  hard  conditions  to  the  establishment  of  its 
validity.  But  these  are  not  sufficient  bars  to  litigation 
in  India^  when  opposed  to  the  natural  propensities  of 
the  natives,  and  the  trifling  expense  at  which  they  may 
purchase  the  gratification  of  inflicting  legal  annoyance* 

The  Law  is«  extremely  favourable  to  the  donor  where 
property  is  gratuitously  conveyed.  A  gift  should  always 
be  accompanied  by  delivery  of  possession.  False  pre- 
tences, legal  incapacity,  or  other  similar  circumstances, 
under  which  the  validity  of  a  gift  may  be  questioned,  and 
which  would  render  it  either  void  ab  initio^  or  voidable, 
need  not  be  specified  :  they  are  the  same  as  those  which 
obtain  in  most  other  Codes  of  jurisprudence,  and  they 
/would  no  doubt  avail  in  case  of  a  suit  brought  by  any 
(representative  of  the  donor  to  set  aside  a  gift  unduly  made. 
But  as  to  the  donor  himself,  he  has  power  to  demand  res- 
toration, even  where  the  gift  may  not  have  been  attended 
by  any  disqualifying  circumstances.  This  power,  however, 
of  revoking  gifts,  is  subject  to  certain  limitations.  Accord- 
ing to  the  English  Law,  a  gift  is  revocable  only  under 
circumstances  which  would  equally  have  operated  to 
avoid  any  species  of  contract.*  According  to  the  Civil 
Law,  there  were  three  causes  only  which  could  justify 
the  revocation  of  a  gift.t  But,  according  to  the  Moohum- 
mudan  Law,  there  are  only  seven  circumstances  under 
which  a  gift  is  not  revocable.J  A  gift  made  on  a  death- 
bed, though  not  made  in  contemplation  of  death,  is 
nevertheless  not  considered  as  a  gift  intei^  vivos,  but  has 
the  effect  of  a  legacy  only,  and  consequently  cannot 

*  Blackst.  Com.,  vol.  11,  page  441. 

t  Browne'sXJivil  Law,  vol.  I,  page  229. 

X  See  FriD.  of  Gifts,  page  51,  §  13,  aad  Preo.  of  Gifts,  page  224. 
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extend  to  more  than  a  third  of  the  donor's  estate*  On 
comparing  the  chapter  containing  the  principles  of  gifts 
(pages  50  to  52  of  this  work)  with  the  contents  of  the 
subjoined  note*  taken  from  an  authority  already  cited, 
but  little  difference  will  be  found  to  exist  It  should  here, 
however,  be  mentioned,  that  though  gifts  to  relations  are 
generally  irrevocable,  yet  a  gift  from  a  father  to  his  minor 
son  is  revocable  at  the  pleasure  of  the  former.  The  right 
of- a  husband  to  revoke  a  gift  to  his  wife,  and  vice  versd, 
does  not  appear  to  be  recognized,  as  it  is  in  the  Boman 
and  Scottish  Laws. 

The  disposition  of  a  testator  being  legally  restricted 
to  one-third  of  his  estate,  but  little  uncertainty  can  exist 
on  the  doctrine  of  wills  and  testaments.  If  the  legacies 
exceed  the  amount  above  specified,  the  will  is  considered 


*  All  donations,  whether  by  the  wife  to  the  husband,  or  bj  the  hnsband 
to  the  wife,  are  both  by  the  Roman  Law  and  ours,  revocable  by  the  donor : 
neeonjitges  mutuo  amore  se  spolient  I,  l,  de  don.  int.  vW  ^  ux. ;  bub  if 
the  donor  dies  without  revooation,  the  right  beoomes  absolute.  A  right 
may  be  revoked,  not  only  by  an  explicit  revocation,  but  tacitly,  by  after- 
wards conveying  to  another  the  subject  of  the  donation,  or  by  charging 
it  with  a  burthen  in  favour  of  a  third  party ;  but  in  so  far  as  the  sub- 
ject is  not  bnrthened,  the  donation  subsists.  Though  the  deed  should 
be  granted  nominally,  or  in  trust,  to  a  third  party,  it  is  subject  to  revo* 
cation,  if  its  genuine  effect  be  to  convey  a  gratuitous  right  from  one 
of  the  spouses  to  the  other;  plus  enim  vdUt  quod  agitwr,  quam  quod 
gimuicUe  concipUur. — ^Where  the  donation  is  not  pure,  it  is  not  sub- 
ject to  revocation :  Thus,  a  grant  made  by  the  husband,  in  consequence 
of  the  natural  obligation  that  lies  upon  him  to  provide  for  his  wife, 
is  not  revocable,  unless  in  so  far  as  it  exceeds  the  measure  of  a  rational 
settlement.  Neither  are  remuneratory  grants  revocable,  where  mutual 
grants  are  made  in  consideration  of  each  other,  except  where  an  onerous 
canse  is  simulated,  and  a  donation  truly  intended.-^Erskine's  Principles, 
page  77. 
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inofficious,  and  its  provisions  will  be  carried  into  effect 
pro  tanto  only.  The  Law  of  Scotland  also  restricts  a  per- 
son, who  leaves  a  widow  and  children,  from  disposing  of 
more  than  a  third  part  of  his  moveable  property  by  wilU* 
f  Nuncupative  and  written  wills  are  of  equal  validity,  and 
the  same  degree  of  evidence  is  required  to  prove  them  as 
is  necessary  to  the  establishment  of  any  other  ordinary 
transaction  between  man  and  man. 

The  latitude  granted  by  the  permission  of  polygamy, 
and  the  apparent  facility  of  divorce,  are  not,  it  must  be 
admitted,  accordant  with  the  strict  principles  of  im- 
partial justice;  but  the  evil,  I  believe,  exists  chiefly  in 
theory,  and  but  little  inconvenience  is  found  to  follow  it 
in  practice.  It  is  remarkable  with  what  tenderness  the 
rules  relative  to  marriage  and  parentage  are  framed. 
Mr.  Evans,  in  his  Appendix  to  Pothier,  treating  of  hearsay 
evidence,  observes,  "  there  is  a  disinclination  to  bastardize 
issue,  which  is  sometimes  perhaps  carried  too  far.  When 
parties  are  actually  married,  and  there  is  no  impossibility 
of  the  husband  being  the  father  of  the  issue  of  the  wife, 
every  consideration  of  decency  and  propriety  repels  the 


*  If  a  person  deceased  leaves  a  widow^  bat  na  child,  his  testament,  or, 
in  other  words,  the  goods  in  oommnnion,  divide  in  two ;  one-half  goes 
to  the  widow,  the  other  is  the  dead's  part,  «.«.,  the  absolute  property 
of  the  deceased,  on  which  he  can  test,  and  which  falls  to  bis  next  of  kin, 
if  he  dies  intestate.  Where  he  leaves  children,  one  or  more,  but  no  widow, 
the  children  get  one-half  as  their  legitim ;  the  other  half  is  the  dead's 
part  which  falls  also  to  the  children,  if  the  father  has  not  tested  upon  it. 
If  he  leaves  both  widow  and  children,  the  division  is  tripartite ;  the  wife 
takes  one-third  by  herself ;  another  falls ;  as  legitim  to  the  children,  eqaally 
among  them,  or  even  to  an  only  child,  thongh  he  should  succeed  to  the 
heritage ;  the  remaining  third  is  the  dead's  parU-^Erskine's  Principles, 
page  418. 
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admission  of  evidence  to  the  contrary ;  but  when  the 
question  is,  whether  a  person  was  or  was  not  born  during 
wedlock,  it  should  be  recollected  that  the  interests  of 
justice  are  concerned  in  preventing  one,  who  is  really  a 
bastard,  from  usurping  the  rights  of  the  legitimate  mem- 
bers of  the  family ;  and  there  is  no  particular  reason  of 
public  policy  which  requires  that  those  who  have  the 
real  rights  in  their  favour  should  meet  with  peculiar 
obstacles  in  substantiating  the  proof  of  usurpation,"* 
Bttt  the  Moohummudan  lawyers  carry  this  disinclina- 
tion much  farther  :  they  consider  it  a  legitimate  course 
of  reasoning  to  infer  the  existence  of  marriage  from  ^ 
the  proof  of  cohabitation. 

None  but  children  who  are  in  the  strictest  sense  of  the 
word  spumous^  are  considered  incapable  of  inheriting  the 
estate  of  their  putative  fathers.  The  evidence  of  persons 
who  would,  in  other  cases,  be  considered  incompetent 
witnesses,  is  admitted  to  prove  wedlock,  and,  in  short, 
where,  by  any  possibility,  a  marriage  may  be  presumed, 
the  Law  will  rather  do  so  than  bastardize  the  issue  ;  and, 
whether  a  marriage  be  simply  voidable  or  void  ab  initio^ 
the  offspring  of  it  will  be  deemed  legitimate*  Much 
misconception  exists,  I  imagine,  however,  relative  to  the 
Moohummudan  Law  on  the  subject  of  legitimate  and 
illegitimate  issue,  and  it  seems  generally  supposed  that, 
agreeably  to  its  provisions,  no  person  can  be  considered 
a  bastard.  The  learned  Sale  observes,  that  ''  among  the 
Moohummudans  the  children  of  their  concubines  or 
slaves  are  esteemed  as  generally  legitimate  with  those  of 
their  legal  and  ingenuous  wives,  none  being  accounted 
bastards  except  such  only  as  are  born  of  comnrion  women, 

*  Vol.  II,  page  29K 
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and  whose  fathers  are  unknown."  This,  I  apprehend, 
with  all  due  deference,  in  carrying  the  doctrine  to  aa 
extent  unwarranted  by  Law,  for  where  children  are 
not  born  of  women  proved  to  be  married  to  their  fathers, 
or  of  females,  slaves  to  their  fathers,  some  kind  of  evi- 
dence (however  slight)  is  requisite  to  form  a  presumption 
of  matrimony.  The  mere  fact  of  casual  concubinage  is 
not  sufficient  to  establish  legitimacy,  and  if  there  be 
proved  to  have  existed  any  insurmountable  obstacle  to 
the  marriage  of  their  putative  father  with  their  mother^ 
the  children  (though  not  born  of  common  women)  will  be 
considered  bastards  to  all  intents  and  purposes.  Another 
learned  author  also,  citing  the  Law  of  Solon,  that  a  bas- 
tard shall  not  be  deemed  next  of  kin,  nor  any  relation  be 
supposed  between  him  and  the  proper  sons,  proceeds  to 
state,  '^  on  the  contrary,  amongst  the  Mahomedans,  as  to 
the  point  of  sharing  the  father's  estate,  there  is  no  differ- 
ence observed  between  the  sons  of  the  wife,  the  concu- 
bine, or  the  servant  maid ;''  whereas,  in  point  of  fact, 
the  marriage  of  a  free  woman,  proved  or  presumed,  is  the 
only  ground  for  considering  her  issue  legitimate.**^  It 
must  be  admitted,  at  the  same  time,  that  there  is  no 
more  difficulty  in  establishing  a  marriage  by  the  Moo- 
hummudan  than  by  the  Scottish  Law,  according  to 
which,  though  no  formal  consent  should  appear,  mar- 
riage is  presumed  from  the  cohabitation,  or  living 
together  at  bed  and  board  of  a  man  and  woman  who  are 
generally  reputed  husband  and  wife.t  Marriage  also, 
f  according  to  this  Code,  is  entirely  a  civil  contract.     In 

answer  to  the  question  as  to  whether  it  was  necessary 

• . ■ 

*  Poffeadorff,  book  lY,  ohap.  zi,  §  9. 
t  Brskine'fl  Principles,  page  Q7. 
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for  a  marriage  to  be  celebrated  by  a  Kazee,  the  Law  offi- 
cers attached  to  the  Provincial  Court  of  Bareilly  deliver- 
ed an  opinion,  on  the  19th  of  April  1823,  suggesting  the 
expediency  of  the  observance  of  this  form,  rather  than 
its  necessity.  They  stated,  for  instance,  that  silence  is  an 
argument  of  consent,  on  the  part  of  a  woman,  only  when 
she  is  addressed  by  her  near  guardian  jov  by  the  Kazee, 
of  which  point  of  Law  illiterate  persons  might  not  be 
aware,  and  that  where  the  bride  does  not  appear  in  per- 
son, which  is  usual  in  this  country,  it  is  requisite  that 
her  agent  should  prove  his  commission  to  act  on  her 
behalf  by  witnesses,  in  the  presence  of  a  Kazee.  One 
grand  distinction  between  the  Moohummudan  Law  and 
our  own,  and  in  which  the  former  resembles  the  Civil 
Law,  is  that,  according  to  it,  the  husband  and  wife  are 
considered  as  distinct  persons,  who  may  have  separate 
estates,  contracts,  debts,  and  injuries.^ 

Their  sentence  of  divorce  is  pronounced  with  as  much 
facility  as  was  repudiation  among  the  Bomans,  in  case 
of  espousals.  There  is  no  occasion  for  any  particular 
cause  ;  mere  whim  is  sufficient.  I  have  already  alluded 
to  the  small  inconvenience  which  this  facility  produces 
in  practice.  Where  conscientious  and  honourable  feel- 
ings are  insufficient  to  restrain  a  man  from  putting  away 
his  wife,  without  cause,  the  temporal  impediments  are 
by  no  means  trifling.  Dower  is  demandable  on  divorce> 
and,  with  a  view  to  the  prevention  of  such  a  contingency, 
it  is  usual  to  stipulate  for  a  larger  sum  than  can  ever  be 
in  the  power  of  the  husband  to  pay. 
•» 

•  Browue*8  Civil  Law,  vol.  I,  page  37. 
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The  mode   by  which  a  wife  is  endowed,   dccording  to 
the  Moohummudan  Law,  partakes  partly  of  the  natare  of 
a  jointure  and  partly  of  common  dower,   according  to  the 
Law  of  England.     Where  the  estate  which  she  is  to  take 
is  specified,  at  the  time  of  marriage,   or  subsequently 
thereto,  it  is  a  jointure  to  all  intents  and  purposes,  and 
the  widow  may  enter  upon  it  at  oUce,  without  any  formal 
process;   but  where  no  particular  estate  or  amount  in 
money  may  have  been  specified,  she  is  entitled  to  her 
<Muhr  misl,  or  proportionate  dower,  which,  it  must  be 
admitted,  is  but  ill-defined,  being  so  much  as  it  may  be 
found  to  have   been  usual,  on  an  average  estimate,*  to 
endow,  other  females   of  the   same   family  with.     But, 
whatever  the  widow  may  gain  in  right  of  dower  or  join- 
ture, she  is  not  thereby  precluded  from  coming  in  as  one 
of  the  heirs,  and  claiming  her  indefeasible  right  of  one- 
fourth,  when  her  husband  may  have  died  childless,   and 
of  one-eighth,  when  he  may  have  left  children.     It  is  a 
common  practice  (as  was   before  observed)  to  stipulate 
for  dower   to  an   excessive  amount,   and  as   this  claim, 
precedes  that  of  inheritance,  it  might  be   inferred  that 
the   rights   of  children    and  other   heirs  are  frequently 
defeated  :    but  this  is  rarely  the  case.     It  seldom  hap- 
pens that  a  widow  contracts  a  second  marriage,  and  the 
property  generally    goes  to  the  children  of  the  original 
proprietor.     There  are    weighty  considerations  in  favour 
of  the  practice.     Nothing   seem   so   well   calculated   to 
preserve  the  peace,  the  property,  and  the  character  of 
families. 

Guardiafts  are  of  two  descriptions,  natural  and  testa- 
mentary :    the     natural    guardians   are   the   father    and 
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father's  father ,  and  the  paternal  relations  generally,  in 
proportion  to  their  proximity  to  succeed  to  the  estate 
of  the  minor  :  the  testamentary  guardians  are  the  ex- 
ecutors of  the  father  and  grandfather.  The  father  and 
grandfather  are  competent  to  the  office  of  curator,  as  well 
as  tutor,  or,  as  they  are  expressed  in  the  Bengal  Code  of 
Kegulations,  of  manager  as  well  as  guardian  ;  their  ex- 
ecutors (being  strangers)  can  act  as  curators  only,  and  the 
other  paternal  relations  as  tutors  only.  From  this  it 
would  appear,  that  in  providing  for  th^  care  of  minors, 
the  Moohummudan  Law  partially  agrees  with  the  Bo- 
man,  *^  committing  the  care  of  the  minors  to  him  who  is 
the  next  to  succeed  to  the  inheritance,  presumipg  that 
the  next  heir  would  take  the  best  care  of  an  estate  to 
which  he  has  a  prospect  of  succeeding,  and  this  they  term 
the  mmtna  providentiaJ'^  With  a  view,  however,  to 
afford  some  protection  to  the  minor,  the  law  requires  that, 
until  he  be  independent,  or,  according  to  the  more 
approved  doctrine,  until  he  attain  the  age  of  seven  years, 
he  should  remain  in  the  custody  of  his  mother,  and  in 
her  default,  in  that  of  some  other  female  relation  ;  and 
indeed,  in  the  Hidaya^  in  treating  of  this  custody,  some 
danger  seems  to  be  apprehended  from  trusting  a  minor 
with  one  who,  though  sufficiently  near  in  point  of  relation 
to  inherit  the  estate,  is  not  near  enough  to  entertain  any 
very  strong  affection  for  his  ward.  It  is  st^^ted  in  page  387, 
vol.  IV,  "If  there  be  no  woman  to  whom  the  right 
of  Hazanit  appertains,  and  the  men  of  the  family  dispute 
it,  in  this  case  the  nearest  paternal  relation  has  the  prefer- 
ence, he   being  the  one  to  whom  the  authority  of  guard- 

Blackst.  Com.,  ¥oL  I,  page  461. 
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ian  belongs :  (the  degrees  of  paternal  relationship  are 
treated  of  in  their  proper  place)  but  it  is  to  be  observed, 
that  the  child  must  not  be  entrusted  to  any  relation 
beyond  the  prohibited  degrees,  such  as  the  Mawl<x,  or 
emancipator  of  a  slave,  or  the  son  of  the  paternal  uncle, 
as  in  this  there  may  be  apprehension  of  treachery,"  This 
principle  of  entrusting  the  guardianship  to  an  heir,  has 
not  wanted  its  advocates.  Loi*d  Macclesfield  condemned 
the  opposite  rule,  and  declared  it  not  to  be  grounded 
upon  reason,  but  to  have  prevailed  in  barbarous  times, 
before  the  nation  was  civilized.*  Solon,  it  appears,  was 
of  the  same  opinion  with  the  English  lawyers  ;  Lycur- 
gus  with  the  Boman.t  The  Regulations  of  Government, 
however,  have  (as  far  as  the  guardianship  of  the  person  is 
concerned)  seemed  to  adopt  the  maxim  of  English  Law, 
that  ^*  to  commit  the  custody  of  an  infant  to  him  that  is 
next  in  succession,  is  quasi  agnum  committere  lupo  ad  devo- 
randum;"X  and,  consequently,  they  are  distinctly  §  pre- 
cluded from  the  trust  by  Section  II,  Beg.  I  of  1800, 
which  declares  that  '^  the  guardianship  is  in  no  instance 
to  be  entrusted  to  the  legal  heir  of  the  ward,  or  other 
person  interested  in  outliving  him.'*  The  good  sense  of 
the  Law  of  Charondas  is  recognized,  who  separated  the 
care  of  the  person  and  ostate,  giving  that  of  the  latter 
to  the  next  heir.||  By  Section  VIII,  Beg.  X  of  1793, 
it  was  enacted,  that,  in  the  selection   of  a  manager, 

*  Blaoknt.  Gom.,  Note  to  page  461,  vol.  I. 
t  Browne's  Civil  Law»  Note  to  page  89,  vol.  I. 
X  Blackst.  GoHi.,  page  461,  vol.  I. 

§  The  same  ^xolasion  is  provided  in  the  Madras  Regulations  on  the 
Btibject. — Ed. 
II  Browne's  Civil  Law,  Note  to  page  89,  vol.  I. 
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preference  should  be  given  to  the  legal  heirs  of  the 
estate ;  and  although  that  rule  has  bete  rescinded,  and 
it  is  now  no  longer  obligatory  to  show  such  preferencoi 
where  better  managers  may  be  procurable,  yet  the  prin- 
ciple of  the  rule  remains  unchanged,  and  the  legal 
heirs  are  still,  at  least  equally  eligible  with  other  per- 
sons. The  Regulations*  of  Government  also,  by  de- 
fining the  age  at  which  persons  shall  be  held  to  have 
attained  majority,  have  precluded  the  occurrence  of  many 
disputes  which  might  arise,  were  this  circumstance  to  be 
judged  of  by  the  indefinite  criterion  of  Moohummudan 
Law :  a  criterion  more  fallible  even  than  that  of  the  habi« 
lityt  of  the  civilians.  The  rules  relative  to  guardian  and 
ward  are  remarkable  for  their  equity  and  good  sense : 
while  scrupulously  regardful  of  the  interests  of  the  minor, 
he  is  nevertheless  not  exempted  from  responsibility, 
where  justice  obviously  requires  that  he  should  be  con* 
sidered  liable.  On  perusing  the  chapter  treating  of  these 
subjects  (page  64  of  this  work),  it  will  be  seen,  that  the 
provisions  relating  to  them  do  not  differ  very  widely 
firom  those  contained  in  Colebrooke's   Dissertation  on 


*  By  Seoiion  8,  Begnlation  xxti,  1793,  the  minoritj  of  both  Moohnm- 
mndftna  and  Hindoos  is  deolmred  to  extend  to  the  end  of  the  eighieenth 
year. 

t  Liberantor  totelA  mascali  qaidem  pabertate.  Paberem  antdm  Oa«- 
siani  qaidem  earn  esse  dioant  qui  habitu  corporis  pabes  apparet;  id  est, 
qni  generare  potest.  Proculen  aatem,  earn  qui  qaatuordecim  annos  ex* 
plevit.  Yeram  Pruena  earn  puberem  esse  in  qaem  utrumque  conour- 
rit,  et  habitus  corporis  et  numerus  annorum.    PandeoL  Ju$Un»    lib.  xxvii 
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Obligations  and   Contracts,  book  iv,  ohap.  x,  §  584,  el 
passim,  which  I  have  subjoined  in  a  note.* 

The  questiont  of  Moohummudan  slavery  seems  to  be 
but  little  understood :  according  to  strict  law,  the  state 
of  bondage,  as  far  as  Moosulmauns  are  concerned,  may 
be  said  to  be  almost  extinct  in  this  country*  They  only 
are  slaves  who  are  captured  in  an  infidel  territory  in,  time 
of  war,  or  who  are  the  de0C9ndants  of  such  captive& 
Perhaps  there  is  no  point  of  Law  which  has  been  more 
deliberately  and  formally  determined  than  this.  Its 
accuracy,  it  might  have  been  hoped,  was  established 
beyond  all  question ;  and  yet  it  is  only  very  lately  that 
a  conVary  opinion  was  delivered  by  a  Law  officer  belong- 
ing to  one  of  the  Courts  of  Judicature  under  this  Presi- 
dency.    I  subjoin  it,  with  a  translation,!  as  a  curious  spe- 

*  The  promise  or  executory  agreement  of  a  minor,  not  apparently  bene- 
ficial, and  still  more,  one  that  is  on  the  face  of  it  prejadicial  to  him,  is 
abaolotely  void.  An  engagement  apparently  beneficial  to  him  is  only 
avoidable,  yet  a  contract  made  by  a  minor,  with  the  advice  and  consent 
of  hi^  friends,  will  be  held  binding  where  in  conscience  it  onght.  Minors 
may  be  charged  for  trespasses  and  torts :  they  are  bound  by  obligations 
arising  from  delinqaency. 

t  This  question  has  been  set  at  rest,  it  is  to  be  hoped  forever,  throngh- 
out  British  India,  by  Act  Y  of  1843,  which  abolished  slavery.  Slaves 
are  now  capable  of  possessing  the  same  rights  as  freemen.  The  ob- 
servation of  the  author,  however,  are  notwithstanding  valuable,  ts 
iUostrative  of  the  Law  of  Slavery  which  is  still  recognised  in  Moohnm^ 
mudan  States. — Ed. 

t  Original  omitted.  Translation. — Qaestion :— Legally,  by  how  many 
means  is  the  right  of  property  over  male  and  female  slaves  acquired  P 

Answer: — The  original  condition  of  man  is  freedom,  and,  in  the 
opinion  of^tbe  generality  of  lawyers,  mankind  becomes  a  subject  of 
property,  solely  by  reason  of  infidelity  and  residence  in  an  hostile 
cooutry,  joined  to  the  fact  of  subjugation.  When  infidelity  mid  resi- 
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oimen  of  the  arguments  and  devices  not  unfrequently  used 
to  mislead^   and  to  pejjdex  the   simplest  question.     The 


dence  in  an  hostile  country  are  united  in  the  same  individual,  all  the 
qualities  of  neutral  property  attach  to  him.  But,  aa  the  proprietary 
right  to  nentral  property  depends  on  subjugation,  they  continue  with- 
out proprietors  until  they  are  appropriated,  in  like  manner  as  dominion 
18  established  over  other  property,  such  as  grass,  trees,  herbsi  Ao., 
as  is  laid  down  in  the  Jamiooroomoon  and  other  authorities;  "infidels 
are  slaves  iu  an  hostile  oounbry,  although  not  the  property  of  any  ^ 
individual."  Iii  is  proved  therefore  that  infidels  in.  an  hostile  country 
are  neutral  property,  and  that  the  proprietary  right  to  them  depends 
on  subjugation;  but  subjugation  may  be  aocompIit*hed  by  vari- 
ous means.  One  mode  is  when  a  Moohnmmndan  ruler  conquers  an 
infidel  city  and  makes  captive  its  inhabitants,  in  which  case  he  is  at 
liberty  either  to  kill  or  enslave  them,  as  is  laid  down  in  the  Hidaya; 
"if  an  Imam  conquer  an  infidel  country  by  toroe  of  arms,  he  is  at^ 
liberty  either  to  slay  the  captives  or  to  enslave  them."  When  they 
>are  made  Blaves  all  the  qualities  of  property  attach  to  them,  and  they 
l)ecome  subjects  of  purchase,  sale,  inheritance,  and  all  other  legal  con- 
tracts, in  the  same  manner  as  other  property.  The  offspring  also  of 
female  slaves  whom  their  masters  may  have  given  in  marriage,  are  the 
property  of  their  masters.  A  second  mode  is  when  the  inhabitants  of 
one  hostile  country  subjugate  those  of  another  and  make  them  prisoners; 
in  such  case  proprietary  right  is  established,  as  is  laid  down  in  the 
FuiHh  ool  qttdeer,  the  Aulumgeeree  and  the  Eidaya ;  "  if  infidels  of  Turk- 
istan  conquer  infidels  of  Rome  and  make  captives  of  them  or  seize  their 
property,  ihej  are  the  rightful  proprietors ;  and  if  Moosulmauns  should 
afterwards  conquer  those  infidels  of  TurhistAn,  whatever  property  of  the 
infidels  of  Borne  they  may  find  with  those  infidels  of  Turkistan,  is  law- 
ful to  them."  A  third  mode  is  when  the  king  of  an  hostile  state,  having 
seised  men  and  women,  sends  them  from  his  own  country  as  presents 
to  a  Moohummndan  king  or  other  person  of  distinction ;  in  suoh  case 
proprietary  right  is  established,  as  Mokawkus,  the  governor  of  Egypt, 
sent  Mary  the  Copt  from  Alexandria  as  a  present  to  the  Prophet, 
who  treated  her  as  a  slave.  A  fourth  mode  is  when  a  Afoostamin,  hav- 
ing gone  into  an  hostile  country,  submits  to  the  form  of  marriage  with  an 


Digitized  by 


Google 


XXxii  PftSUiflNART  RSMARKS. 

two  principal  quotations^   which  are  in  support  of  his 
opinion^  are  extracted  fiom  the  Jamiooroomooz  and  the 


infidel  woman^  and  pays  the  amoant  of  her  dower  to  her  gnardians,  and 
brings  her  out  of  that  oonntry  by  force  and  arms ;  in  snch  case  pro- 
prietary right  is  established,  as  is  laid  down  in  the  Futtih  ool  qudeer  and 
other  aatborities ;  **  if  a  person  marry  an  infidel  woman  in  an  hostile 
country,  and  then  forcibly  bring  her  into  a  Moosulmann  territory*  the 
marriage  will  be  good  and  she  will  become  a  subject  of  sale."  A  fifth 
mode  is  when  a  Moosulmann  enters  a  hostile  country  under  protection, 
and  purchases  from  one  of  the  inhabitants  of  that  country  his  son  or 
daughter,  in  such  case  proprietary  right  is  established,  as  is  laid  down  in 
the  Jamiooroomoon  and  other  authorities :  '*  if  a  Moosulmann  enter  their 
country  under  protection,  and  purchase  from  one  of  them  his  son,  and 
then  bring  him  forcibly  into  a  Moosulmann  territory,  he  becomes  the 
proprietor  of  him;  bnt  the  generality  of  lawyers  are  of  opitiion  that 
the  purchaser  is  not  proprietor  of  him  in  his  own  country,  and  this  is  thy 
correct  opinion.**  A  sixth  mode  is  when  a  Moosnlmauu  or  an  infidel  alien 
enters  a  hostile  country,  whether  with  or  without  protection,  and  take 
au  inhabitant  of  that  country  either  by  theft  or  plunder,  and  brings  him 
either  into  a  Moohummndan  or  into  another  country,  in  such  case  pro- 
prietary right  is  established ;  as  is  laid  down  in  the  Ibrahim  Shaihee,  the 
Sirajyah,  and  other  works ;  "  if  a  Moosulmann  enter  a  hostile  country 
under  protection,  and  having  taken  a  boy  by  robbery  bring  him  to  us, 
the  boy  will  be  a  Moohummudau  :  the  contrary  would  be  the  case  if  he 
had  purchased,  and  then  brought  him  out,  in  which  case  he  Would  con- 
tinue of  his  own  religion.  It  is  not  mentioned  in  the  case  first  put, 
whether  the  boy  should  be  considered  free  or  a  slave.  It  is  fit  however 
that  he  should  be  ooftnidered  a  slave.  I  heard  my  preceptor  Ifttkhar  ool 
Ayma  Zahir  Ul  Bokharee  say,  that  he  had  purchased  a  female  native  of 
Tarkistan,  and  that  he  married  her  under  the  apprehension  that  she 
might  have  been  taken  by  robbery,  or  fraud,  or  similar  means.  From 
this  it  would  follow  that  a  person  so  taken  is  not  a  slave,  but  the  received  * 
opinion  jw  that  he  is  a  slave,  inasmuch  as  the  cause  of  proprietary  riffht 
is  the  taking  vi  et  a/rmU,  which  the  term  '  robb*^ry*  may    imply."    The 
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Ibi^ahim  Shahee.     The  words  which  are  underlined  were 
entirely  omitted  in  the  Futwa,  and  it  will  be  observed, 

seventh  mode  is  when  an  infidel  alien  enters  a  Moobommudan  territory, 
without  seeking  protection,  and  a  Moosnlmaan  seizes  him,  in  which  oase 
he  is  the  property  of  ihe  whole  Moosnlmaan  community ;  as  is  laid  dowa 
in  the  Ibrahim  Shahee  and  other  works ;  "  if  an  infidel  alien  enter  a 
Moohummndan  territory  without  protection,  and  a  man  seize  him,  he 
becomes  the  prxiperty  of  the  whole  community  of  Moosulmauns  ;  and, 
according  to  the  opinion  of  Yoosuf  and  Muhummud,  he  belongs  ^to  the 
seizer  alone."  If,  by  any  one  of  these  Various  modes  of  subjugation,  the 
inhabitant  of  an  hostile  territory  come  into  the  possession  of  a  Moohum- 
mndan, he  will  be  subjected  to  the  laws  of  slavery,  even  though  no  holy 
war  be  waged  against  the  infidel  country  ;  and,  as  in  most  countries, 
particularly  in  Bindostam,  holy  wars  have  ceased  to  be  wag#d,  the 
practices  of  purchase  and  sale,  and  the  other  modes  of  subjugatioa 
abovementioned  prevail.  Some  lawyers  also  have  maintained  the  validity 
of  the  sale  of  freemen  in  difficulty  and  famine,  as  is  laid  down  in  the 
Fviawa  Itaheeya,  the  Zujcheera,  the  Moheet  and  other  authorities  ;  **  Moo- 
bnmmud  was  interrogated  relative  to  the  case  of  a  freeman  who  sold 
.hioQseH  from  fear  of  perishing  through  famine:  he  replied,  that  the  sale 
of  himself  by  a  freeman,  under  such  circumstances,  is  allowable,  but 
not  otherwise.-  He  was  further  questioned  as  to  whether  connezioa 
with  a  female,  sold  under  such  circumstances,  was  legal :  and  he  replied 
in  the  affirmative,  and  that  the  parentage  of  the  offspring  wonld  be 
established  in  the  father."  It  is  stated  in  the  Moheet  that  the  sale 
of  a  freeman  is  not  allowable  unless  he  be  unable  to  discharge  a  debt 
wbicb  is  due  from  him,  or  unless  he  be  distressed,  being  involved  in  dif- 
ficulties which  endanger  his  existence,  or  be  reduced  to  such  an  extrem- 
ity as  would  justify  his  eating  carrion  (in  which  instances  it  is  lawful) 
because  in  the  time  of  Joseph,  men  were  in  the  habit  of  selling  them- 
selves.  It  is  laid  down  in  the  Futatoa  Mokhtuewi  Shafee,  that  it  is 
allowable  for  weavers,  ooblers,  and  certain  other  descriptions  of  infidels, 
to  sell  their  own  persons,  even  though  not  in  time  of  famine  or  difficulty, 
conformably  to  usage:  "for  the  usage  of  each  country  is  different, 
and  the  peculiar  usage,  whatever  it  may  be,  is  allowably"  On  this 
»Qibority  many  lawyers  have  given  opinions  as  to  the  validity  of  pur- 
cbase  and  sale  by  the  infidels  of  this  country,  and  by  the  mouataiaeers 
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that  the  omissions  are  important.  The  term  which 
is  the  very  essence  of  the  sentence,  is  twice  omitted  ; 
and  it  is  solely  from  the  use  of  that  word,  which  rig- 
nifies  vi  et  armis,  that  any  support  is  derived  to  the 
doctrine,  of  infidels  taken  by  robbery,  being  slaves  in  the 
legal  acceptation  of  the  term  ;  the  exertion  of  such  force 
being  held  by  some  authorities  to  constitute  isteela  or 
subjugation.  The  story  of  Mary  the  Copt  is  quite  out 
of  place,*  as  it  is  notorious  that  Moohummud  had  many 


of  their  own  persons  and  of  their  wives  and  children,  should  it  be  cus- 
tomary* and  not  objected  to  among  them ;  and  persons  thus  sold  are 
also  legal  slaves. 

•I  cannot  perhaps  better  verify  this  assertion  than  by  quoting  an 
extract  from  a  note  of  the  learned  Sale  on  the  chapter  of  the  Koran 
which  was  revealed  to  enable  Moohummud  to  absolve  himself  from  aa 
engagement  which  he  had  made  to  refrain  from  cohabiting  with  the  said 
Mary,  *'  Mohammed  having  lain  with  a  slave  of  his,  named  Mary,  of 
Coptic  extract,  (who  had  been  sent  him  as  a  present  by  Al  Mokawkas, 
governor  of  Egypt,)  on  the  day  which  was  due  to  Ayesha,  or  to  Hafsa, 
and  as  some  say,  on  Hafsa's  own  bed,  while  she  was  absent,  and  this 
coming  to  Hafsa's  knowledge,  she  took  it  extremely  ill,  reproached  her 
husband  so  sharply,  that,  to  pacify  her,  he  promised  with  an  oatht 
never  to  touch  the  maid  again  (2) ;  and  to  free  him  from  the  obligation 
of  this  promise  was  the  design  of  the  chapter.  I  cannot  here  avoid 
observing,  as  a  learned  writer  (3)  has  done  before  me,  that  Dr«  Frideaux 
has  strangely  misrepresented  this  passage.  For  having  given  the  story 
of  the  prophet's  amour  with  his  maid  Mary,  a  little  embellished,  he  pro- 
ceeds to  tell  us,  that  in  this  chapter  Mohammed  brings  in  God,  allowing 
him,  and  all  his  Moslems,  to  lie  with  their  maids  when  they  will,  not- 
withstanding their  wives  :  (where^is  the  words  relate  to  the  prophet  only, 
who  wanted  not  any  new  permission  for  that  purpose,  becanse  it  waa 
a  privilege  already  granted  him  (1),  though  to  none  else) :  and  then,  to 
show  what  f^roand  he  had  for  his  assertion,  adds,  that  the  first  words  of 
the  chapter  are,  O  prophet,  why  dost  thou  forbid  what  God  hath  allowed 
thee,  that  thou  mayest  please  thy  wives  P    God    hath  granted  auto  yoa 
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privileges  which  are  denied  to  the  votaries  of  his  religion. 
Without  further  comment  I  leave  the  reader  to  judge  of 
the  animus  which  dictated  the  misquotation. 

Of  those  who  can  legally  be  called  slaves  but  few  at 
present  exist.  In  the  ordinary  acceptation  of  the  term, 
all  persons  are  counted  slaves  who  may  have  been  sold 
by  their  parents  in  a  time  of  scarcity,  and  this  class  is 
very  numerous.  Thousands  are  at  this  moment  living  in 
a  state  of  hopeless  and  contented,  though  unauthorized, 
bondage.  That  the  illegality  of  this  state  of  things  should 
be  known,  is  certainly  desirable.  The  Law  may  interpose 
its  authority  in  cases  of  peculiar  hardship  and  cruelty. 
I  believe,  however,  it  will  be  found,  that  there  is  little 
moral  necessity  for  such  interposition.  In  India  (gener- 
ally speaking)  between  a  slave  and  a  free  servant  there 
is  no  distinction  but  in  the  name,  and  in  the  superior 
indulgences  enjoyed  by  the  former  :  he  is  exempt  from 
the  common  cares  of  providing  for  himself  and  family  : 
his  master  has  an  obvious  interest  in  treating  him  with 
lenity,  and  the  easy  performance  of  the  ordinary  house- 
hold duties  is  all  that  is  exacted  in  return.     The  import- 


to  lie  with  yonr  maid-servants  (2),  which  last  words  are  not  to  be  found 
here,  or  elsewhere,  in  the  Kornn,  and  contain  an  allowance  of  what  is 
expressly  forbidden  therein  ;  (3)  though  the  Doctor  has  thence  taken 
occasion  to  make  some  reflections  which  might  as  well  hare  been  spared. 
I  shall  say  nothing  to  aggravate  the  matter ;  but  leave  the  reader  to  im- 
agine what  this  reverend  divine  would  have  said  of  a  Mohammedan,  if 
he  had  caught  him  tripping  in  the  like  manner."  It  is  written  also  in 
the  Koran,  "  0  prophet,  we  have  allowed  thee  thy  wives  unto  whom 
thou  hast  given  their  dower,  and  also  the  slaves  which  thy  right  hand 
possesseth  of  the  booty  which  God  hath  granted  thee,"  on  whi-ih  Sale  has 
observed  in  a  note,  "  It  is  said,  therefore,  that  the  women  slaves  which  he 
should  buy  are  net  included  in  this  grant.''    Sale's  Koran,  vol.  II,  page  2S1. 
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ation  of  slaves  by  sea  has  been  prohibited,  and  human 
beings,  it  may  be  hoped,  have,  in  this  quarter  of  the 
world,  ceased  to  be  commodities  of  merchandize*  The 
sales  of  children,  ^vbich  do  take  place,  are  (setting  aside 
the  fact  of  their  illegality)  devoid  of  all  the  disgusting 
features  which  characterize  the  Slave  Trade  :  they  are 
not  occasioned  by  the  Auri  sacra  fames,  but  by  absolute 
physical  hunger  and  starvation ;  and  the  morality  must 
be  rigid  indeed,  which  would  condemn  as  criminal,  the 
act  of  a  parent  parting  with  a  child,  under  circumstances 
which  render  the  sacrifice  indispensable  to  the  preserva- 
tion of  both.* 

Slaves,  in  the  legal  acceptation  of  the  term,  are  cer- 
tainly considered  merely  as  things :  they  are  subject,  as 
othe?  property,  to  the  Common  Law  of  Inheritance ;  and 
they  cannot  be  manumitted  to  the  prejudice  of  heirs  or 
creditors;  they  may,  by  special  license,  be  allowed  to 
trade,  but,  generally  speaking^;  they  have  no  civil  rights 
or  capacities. 

The  rules  relative  to  endowments  are  worthy  of 
attention  :  under  the  existing  regulations,  it  is  true,  that 
a  check  has  been  put  to  appropriations  of  land  for  pious 
purposes ;  but  there  still  remain  many  ancient  endow* 


♦  Since  writing  the  above  I  have  met  with  some  observations  of 
Mr.  H.  T.  Oolebrooke  in  the  third  volume  of  Mr.  Harington'a  AnalysiB* 
pages  746  and  747,  which  so  fully  just-ify  the  opinion  I  have  ventured  to 
express,  that  I  oannot  resist  fehe  gratification  of  quoting  them  here.  **  In* 
deed,  tlironghoat  India,  the  relation  of  master  and  slave  appears  to  im- 
pose the  duty  of  protection  and  oherishment  on  the  master,  as  much 
as  that  of  ddelity  and  obedience  on  the  slave:  and  their  mutual  oondact 
is  consistent  with  the  sense  of  such  an  obligation ;  since  it  is  marked 
with  gentleness  and  indulgence  on  the  one  side,  and  with  zeal  and  loyal- 
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ments  scattered  over  different  parts  of  India,  which  the 
liberality  of  the  British  Government  has  permitted  to 
continue  devoted  to  the  purposes  designed  by  their 
founders.  The  authority  which  the  State  has  reserved 
to  itself  over  these  institutions  is  merely  intended  for 
the  purposes  of  preservation,  and  is  consistent  with  what 
the  Moohummudan   Law  itself  permitted  to  the  ruling 

power.* 

# 

The  rules  relative  to  debtors,  in  general,  are  extremely 
lenient:  perhaps  the  most  prominent  instance  of  this, 
which  can  be  cited,  is  the  case  of  several  persons  con* 
tracting  a  joint  obligation  in  favour  of  another.  As  the 
principles  of  the  Moohummudan  Code  exactly  coincide 
with  those  of  the  Civil  Law,  I  cannot  exemplify  the 
rules  on  the  subject  more  effectually,  than  by  extracting 
the  following  passage  from   Pothier,  "S^idity  may  be 


ty  on  the  other.  During  a  famine,  or  a  dearth,  parents  have  been  known 
to  seU  their  children  for  prices  so  very  inconsiderable,  and  little  more  than 
nominal,  that  tbey  may,  in  frequent  instances,  have  credit,  for  a  better 
motive  than  that  of  momentarily  relieving  their  own  necessities,  namely, 
the  saving  of  their  children's  lives,  by  interesting  in  their  preservation 
persons  able  to  provide  nourishment  for  them.  The  same  feeling  is 
often  the  motive  for  selling  children,  when  particular  circumstances  of 
distress,  instead  of  a  general  dearth,  disable  the  parent  from  snpporting 
them.  There  is  no  reason  to  believe  that  they  are  ever  sold  from  mere 
avarice,  and  want  of  natural  affection  in  the  parent :  the  known  character 
of  the  people,  and  proved  disposition  in  all  the  domestic  relations,  must 
exempt  them  from  the  suspicion  of  such  conduct :  but  the  pressnre  of  want 
alone  compels  the  sale,  whether  the  immediate  impnlse  be  consideration  for 
the  child,  or  desire  of  personal  relief." 

*  See  Prin.  Endowments,  pages  69, 70  and  71,  and  Begulatipn  XIX,  1810, 
for  the  due  appropriation  of  the  rents  and  produce  of  lands  granted  tor  the 
support  of  mosques,  templo8>  collegesi  and  other  purposes,  &o.,  &q. 
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stipulated  in  all  contracts  of  whatever  kind ;  but  regu- 
larly, it  ought  to  be  expressed  ;  if  it  is  not,  when  several 
persons  have  contracted  an  obligation  in  favor  of  another, 
each  is  presumed  to  have  contracted  as  to  his  own  part. 
And  this  is  confirmed  by  Justinian  in  the  Novel  (99). 
The  reason  is,  that  the  interpretation  of  obligations  is 
made,  in  cases  of  doubt,  in  favor  of  debtors,  as  has  been 
shown  elsewhere.  According  to  this  principle,  where  an 
estate  belonged  to  four  proprietors,  and  three  of  them 
sold  it  in  soUdo^  and  promised  to  procure  a  ratification  by 
the  fourth  proprietor,  it  was  adjusted  that  the  fourth,  by 
ratifying  the  sale,  was  not  to  be  considered  as  having  sold 
in  solido  with  the  others :  for,  although  the  three  had 
promised  that  he  should  accede  to  the  contract  of  sale, 
it  was  not  expressed  that  he  should  accede  in  solido.*'* 
Numerous  other  examples  might  be  adduced  to  show 
that  the  Law  leans  entirely  in  favour  of  those  against 
whom  a  claim  may  be  made,  and  who  may  have  commit- 
ted no  wilful  wrong.  This  system,  if  not  in  all  cases 
reconcileable  with  strict  justice,  is  at  least  captivating, 
from  the  apparent  benevolence  of  the  motives  by  which 
it  is  governed. 

The  rules  relative  to  the  pursuit  of  remedies  by  action 
do  not  seem  to  require  particular  comment.  Superseded 
as  they  have  been  by  the  Regulations  of  Government, 
they  are  now  rather  matter  of  curiosity  than  utility. 
Their  provisions  more  nearly  assimilate  to  those  of  the 
Civil  Law  than  our  own.  Thus,  the  oath  of  the  parties, 
or  their  refusal  to  swear,  constitutes  one  mode  of 
arriving  ai;  judgment,  in  default  of  better  evidence.     A 

*  Vol.  I,  page,147. 
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defendant  may  plead  the  general  issue,  and  at  the  same 
time  adduce  special  matter  to  evade  the  plaintiff's  claim. 
If  the  special  matter  so  pleaded  be  such,  that,  by  the 
failure  to  prove  it,  the- claim  of  the  plaintiff  would  not  be 
established,  the  onus  probandi  does  not  rest  with  the 
defendant ;  although,  by  the  proof  of  it,  the  claim  of  the 
plaintiff  would  fall  to  the  ground,  for  it  is  a  maxim,  that, 
"  ei  incumbit  probatio  qui  dicit  non  qui  negate  But 
where  the  special  plea  is  such,  that,  by  the  failure  to  prove 
it,  the  claim  of  the  plaintiff  would  be  established,  the  onu8 
probandi  rests  with  the  defendant.  As  if,  in  case  of  a 
debt  upon  contract,  the  defendant  were  to  plead  *^  nihil 
debet/^  and  at  the  same  time  to  allege  the  property  of  the 
plaintiff  to  have  been  such  as  to  be  incompatible  with 
his  demand.  Here,  if  he  failed  to  prove  the  latter  alle- 
gation, the  cjaim  of  the  plaintiff  would  nevertheless  re- 
main to  be  proved,  and,  to  put  the  defendant  therefore  to 
the  proof  of  it,  would  be  mere  waste  of  time.  But  if  he 
were  to  plead  "  solvit  ad  diem"  the  ornis  probandi 
would  rest  with  him,  because  here,  on  failure  of  proof,  the 
claim  of  the  plaintiff  would  be  established. 

It  is  a  general  rule,  that  no  claim  is  admissible  which 
is  repugnant  to  a  former  admission  of  the  claimant,  and 
which  cannot  consistently  stand  with  such  admission  ;  for 
instance,  a  person  having  admitted  that  a  certain  article 
was  the  property  of  another,  cannot  afterwards  claim  such 
article  on  the  plea  of  his  having  purchased  it  at  a  period 
antecedent  to  that  of  his  having  made  the  admission ; 
nor  can  a  person,  having  adduced  a  claim  to  property, 
either  in  virtue  of  purchase  or  of  inheritance,  subse- 
quently claim  the  same  property  in  virtue  of  alleged 
gift,  though  if  the  claim  in  virtue  of  gift  had  been  prior 
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in  point  of  date,  a  subsequent  claim,  either  of  pur(^ha8e 
or  of  inheritance,  would  have  been  maintainable.* 

If  a  person  claim  the  proprietary  right  to  anything, 
specifying  a  date  from  which  his  right  began  to  accrue, 
and  the  party  in  possession  plead  proprietary  right  in  vir- 
tue of  purchase,  also  specifying  a  date  from  which  his 
right  began  to  accrue,  for  instance,  if  A  sue  B  for  a  house 
in  the  possession  of  B,  stating  that  he  (A)  acquired  the 
right  to  it  a  year  ago,  and  B  adduce  evidence  to  prove  . 
that  he  purchased  it  from  C  two  years  ago,  this  evidence 
will  not  avail  B,  because  he  merely  stands  in  the  place 
of  C,  whose  proprietary  right  to  the  house  it  is  necessary 
to  prove  before  the  transfer  can  acquire  validity ;  and 

t  inasmiich  as  the  possession  of  the  purchaser  rests  on  the 
same  title  as  that  of  the  seller,  the  case  is  the  same  as  if  A 
had  sued  C  originally ;  in  which  case  the  evidence  of  A 
would  have  been  entitled  to  preference  ;  it  being  a  maxim 

T  inlaw,  that  evidence  is  wanting  to  prove  a  right  not  primd 
facie  apparent,  and  between  the  person  in  possession  and 
the  person  out  of  possession,  the  evidence  of  the  latter  is 
entitled  to  preference,  his  title  not  being  primd  facie  the 
more  apparept.  This  rule  is  universally  admitted  to 
apply  if  A  and  B  had  not  specified  dates,  or  if  they 
had  specified  the  same  date ;  but  if  they  specified  dif- 
ferent dates  the  evidence  of  the  claimant  who  as- 
serts the  prior  date  should,  according  to  one  opinion, 
be  received  in  preference,  whether  he  be  in  or  out  of 
possession.  If  C  claim  prope]:ty  in  the  possession  of  B, 
which  he  (B)  had  purchased  from  A,  alleging  that  a  had 


*  I  did  not  deem  the  points  of  Moo>iummadan  Law,  contained  in  this 
and  the  following  passages,  to  be  of  such  promiueut  importance  as  to  war- 
rant their  admission  among  the  principles. 


Digitized  by 


Google 


PRELIMINARY   BRMARK3.  xli 

-  previously  farmed  or  pawned  it  to  him,  no  action  will 
lie  against  B  until  C  produce  A,  and  prove  his  assertion 
against  him ;  and  if  A  bring  an  action  against  B  for  pro- 
perty in  the  possession  of  the  latter,  and  B  plead  that 
the  property  belongs  to  G  from  whom  he  had  received  it 
in  pledge  or  the  like,  this  is  a  sufficient  answer  to  the 
claim  ;  but  if  A's  claim  be  founded  on  any  act  done  by 
B,  for  instance,  if  he  alleged  that  B  bad  stolen  or  usurped 
the  property,  it  is  not  sufficient  that  B  plead  his  having 
obtained  the  property  from  a  third  person,  because  here 
a  specific  act  is  alleged,  independently  of  the  question 
of  proprietary  right,  which  is  quite  distinct ;  for  a  person 
not  in  possession  might  be  charged  with  it,  whereas,  in 
a  claim  of  proprietary  right,  an  action  against  the  party 
in  possession  alone  is  maintainable.  If  A  sue  B  for  pro- 
perty, of  which  B  is  in  possession,  and  B  reply  that  he 
had  purchased  it  from  A  himself,  analogy  would  suggest 
that  B  be  immediately  dispossessed  of  the  property,  be- 
cause he  admits  the  fact  of  the  property  having  belonged 
to  A,  and  adduces  a  new  claim  by  purchase  on  his  own 
account ;  but  by  a  more  favourable  construction  (which  is 
always  preferred  to  analogy)  the  rule  of  practice  is,  that 
B  should  be  continued  in  possession  for  three  days,  on 
security,  to  enable  him  to  adduce  proof  of  his  allegation. 
If  a  person  being  sued  for  a  debt,  answer  that  he  owes 
it,  but  that  it  was  contracted  in  gambling,  or  by  other 
unlawful  means,  his  evidence  to  this  plea  should  be 
received,  if  he  have  any,  and  if  he  have  no  evidence,  his 
denial  on  oath  should  be  credited,  because  his  admission 
of  the  debt  was  coupled  with  a  plea  which  avoided  it. 
In  the  case  of  any  specific  article  claimed  from  Hhe  estate 
of  a  person  deceased,  one  of  the  heirs  may  defend  the 
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suit :  but  not  if  the  specific  article  claimed  be  not  in  the 
possession  of  the  heir  against  whom  the  action  is  brought* 
It  is  different  in  the  case  of  a  d^bt^  ad  in  such  case  one 
heir  may  defend  the  suit,  even  though  he  may  have  no 
assets  in  his  hands.  If  a  person  having  sold  some 
property  to  another,  afterwards  desire  to  rescind  the 
contract,  on  the  plea  of  his  not  having  been  author- 
ized to  make  it,  hid  claim  is  inadmissible ;  because 
the  fact  of  his  having  entered  into  the  contract  is 
proof  against  him  of  his  admission,  either  that  the 
property  was  his  own,  or  that  he  had  due  authority  to 
make  the  sale,  and.  Under  such  circumstances,  he  cannot 
be  pemnitted  to  adduce  evidence  which  would  be  repugn 
nant  to  his  own  admission  ;  nor  can  he  put  the  defendant . 
to  his  oath  in  this  case,  if  he  haVe  no  evidence,  because 
the  taking  of  evidence,  on  the  part  of  the  plaintiff,  d.nd  the 
administration  of  an  oath  to  a  defendant,  are  consequent 
to  the  admissibility  of  a  claim,  but  the  claim  itself  is  in 
this  instance  inadmissible.  In  cases  of  deposit,  gener^ 
ally,  where  there  is  a  dispute  either  about  the  restoration 
or  the  loss  of  the  article  deposited,  the  presumption  is  in 
favour  of  the  depositary,  and  his  assertion  and  the  evi* 
dence  adduced  by  him  are  entitled  to  preference  in  mat-* 
ters  simply  of  trust,  where  no  responsibility  would  be 
incurred  in  the  event  of  the  proof  of  the  allegation ;  but 
if  the  allegation  be  of  such  a  nature  as  would  leave  re- 
sponsibility attaching  to  the  depositary,  notwithstanding 
the  proof  of  the  plea,  the  evidence  which  he  adduces  for 
his  own  acquittance  should  be  preferred,  but  not  his 
assertion ;  for  instance,  where  there  is  no  evidence,  if  a 
depositarj^  were  to  plead  that  he  had  returned  the  deposit 
by  a  member  of  his  own  family,  his  assertion  on  oath 
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should  be  QY^ditod,  but  not  if  he  pleaded  that  he  returned 
it  by  a  sti*anger ;  because,  it  is  lawful  for  a  depositary  tQ 
entrust  a  deposit  to  tbe  men^bers  of  hi^  oiyn  fo^mily^  bujb 
not  to  sbrangers*  If  the  proprieitor  of  a  deposit  desire 
the  deposiiary  to  deliver  it  to  his  (the  proprietor's) 
brother,  and  on  the  brother  coming  to  b^e  it  accordingly, 
the  depositary  tell  hior  to  come  again  for  tbe  purpose  of 
receiving  it,  and  on  the  broth^r'6  ret^n  he  tell  him  that 
tbe  prop^ty  was  lost  before  he  came  £or  it  the  fii'st  time, 
the  presumption  will  be  against  the  depositary,  and  he 
will  he  responsible  for  the  value  of  the  deposit,  from  the 
manifest  inconsistepcy  of  the  latter  assertion.  If  the 
proprietor  of  a  deposit  desire  the  depositary  to  d^live^: 
it  to  A  third  person,  and  the  depoi^itary  t^ssert  that  he  had 
do^e  so,  the  person  specified^  and  the  proprietor  bot^ 
denying  his  assertion,  the  presumption  will  be  in  favour 
of  the  d€^positary,  and  his  asse^-tion  on  oath  is  to  be  xured- 
ited  ;  but  the  third  person  is  nevertheless  not  to  be  held 
respoaaible.  If,  however,  the  p^-oprietor  deny  having 
desired  that  the  property  should  be  delivered  to  a  third 
person,  the  presumption  will  be  in  his  fav^ur^  his  asser- 
tion on  oath  is  to  be  <^redited,  and  the  depositary  should 
he  held  responsible.  So,  also,  if  the  third  person  admiit 
having  received  the  deposit,  but  state  that  he  had  lost  it, 
and  the  proprietor  deny  having  commissioned  the  third 
person  to  receive  it,  ^^  presumption  will  be  in  favour  of 
the  proprietor,  and  the  depositaiy  will  be  responsible ; 
nor  will  he  have  any  remedy  against  the  person  to  whom 
he  delivered  the  deposit,  unless  that  person  had  become 
his  surety  for  the  purpose  of  indemnification.  If  a  credit- 
or send  a  third  person  to  his  debtor  to  receive  the  amount 
of  the  debt  due  to  him,  and  the  messenger  having  realized 
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the  amount  from  the  debtor,  allege  that  he  had  paid  it 
over  to  the  creditor,  and  the  creditor  deny  having  received 
the  amount,  in  this  case  the  presumption  i^i^ill  be  in 
favour  of  the  messenger,  whose  assertion  on  oath  should 
be  credited,  and  the  debtor  should  be  freed  from  his  obliga- 
tion ;  but  if  the  messenger,  having  received  the  amount 
from  the  debtor,  allege  that  he  lost  it  on  his  way  back 
to  the  creditor,  the  loss  will  fall  on  the  debtor  ;  because 
it  was  at  his  option  to  trust  or  not  to  trust  the  messenger 
sent  by  the  creditor,  whose  property  it  cannot  be  said  to 
be,  until  it  come  to  hand.  If  a  person,  with  whom  pro- 
perty was  left  in  deposit,  assert  that  he  gave  it  back  to 
the  proprietor  at  a  certain  place  on  a  certain  day,  in  this 
case  it  is  not  permitted  to  the  proprietor  to  bring  evi- 
dence that  the  depositary,  on  the  day  indicated,  was  not 
at  the  place  where  he  alleged  the  re-delivery  to  have 
occurred  ;  but  he  may  bring  evidence  to  the  fact  of  the 
depositary's  having  acknowledged  that  he  was  at  another 
place.  If  a  borrower  and  a  lender  (of  a  horse  for  instance) 
dispute  as  to  the  time  for  which  it  was  to  be  lent,  or  the 
place  to  which  it  was  to  go,  or  the  burden  which  it  was 
to  carry,  the  presumption  is  in  favour  of  the  lender,  and 
his  assertion  on  oath  should  be  credited ;  and  if  a  bor- 
rower have  used  articles  borrowed,  in  a  certain  way,  and 
plead  that  he  had  the  permission  of  the  lender,  who 
denies  the  assertion,  in  this  case,  also,  the  presumption  is 
in  favour  of  the  lender,  and  the  borrower  will  be  answer- 
able for  any  damage  sustained,  unless  he  can  adduce 
evidence  to  prove  the  permission  of  the  lender.  • 

If  a  person  claim  property,  on  the  plea  that  he  had  de- 
posited it  with  another,  and  the  defendant  deny  having 
the  deposit,  and  the  claimant  afterwards  adduce  evidence 
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to  prove  that  he  had  actually  deposited  the  property 
with  the  defendant^  it  is  still  open  to  the  defendant 
to  plead  that  the  deposit  was  destroyed  or  returned ; 
because  these  two  pleas  can  both  consistently  stand, 
but  he  cannot  plead  under  such  circumstances  that  he 
never  received  the  deposit^  as  that  would  contradict 
what  had  already  been  proved.  The  answer  of  a  de- 
fendant, though  proved,  may  be  repelled  in  certain  cases 
by  the  rejoinder  of  the  plaintiff;  for  instance,  if  a  per- 
son sue  another  for  a  debt,  and  the  defendant  plead 
that  the  plaintiff  had  remitted  it,  and  prove  such  plea, 
and  the  plaintiff  subsequently  bring  forward  evidence 
to  prove  that  the  defendant  acknowledged  the.  debt, 
he  will  be  compelled  to  pay,  if  he  made  no  mention  of 
the  acknowledgment  in  his  answer,  as  then  the  remission 
may  be  presumed  to  have  been  made  on  account  of 
another  debt ;  but  it  is  sufficient  for  a  defendant  to  prove 
that  the  plaintiff,  who  claims  property  in  his  (the  defend- 
ant's) possession,  had  solicited  the  gift  of  such  property. 

Similarity  of  handwriting  is  not  much  respected  as 
evidence  *  for  instance,  if  a  man  sue  another  for  a  debt, 
producing  a  written  acknowledgment,  which  the  defend- 
ant denies,  the  claim  should  not  be  adjudged  on  proof 
of  similitude  of  handwriting,  but  if  the  defendant  admit 
his  handwriting,  but  deny  all  knowledge  of  the  con- 
tents of  the  document,  he  should  not  be  credited^  sup- 
posing tha  tenor  of  the  writing  to  be  plain,  familiar, 
and  such  as  is  used  in  epistolary  correspondence.     The 

*  Note. — Comparison  of  handwriting  has  been  legalised  by  sec.  xlviii, 
Act  II  of  1855,  q.  v.— Bd. 
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defendant  Thrill  also  be  responsible^  if  the  document  be 
drawn  up  in  legai  form,  such  as  a  bond  or  other  obliga- 
tioDy  aiid  if  he  called  persona  to  witness  that  he  had 
signed  to  the  declaration  therein  contained.  If  a  ;man 
execute  a  document  in  the  presence  of  others,  ancl  read  it 
to  them^  they  are  competent  to  bear  evidence  against  iJie 
obligor,  whether  he  desired  them  to  be  witnesses  <h: 
not ;  but  even  though  desired,  jl^ey  are  not  competent 
witnesses,  if  they  are  ignorant  of  the  contents  of  the  docu- 
ment It  is  a  general  rule  ihs,i  the  entries  in  bankers' 
books  should  be  received  as  good  evidence.^ 

These  specimens  will  suf&ce,  as  a  general  outline  of  the 
MooKummudan  Law  of  pleadings  and  evidence,  to  show 
that  its  principles  are  consistent  with  equity  and  good 
sense.  It  will  be  seen  that  its  rules  are  in  unison  with 
those  of  the  most  approved  systems  of  jurisprudence, 
and  that,  that  most  equitable  of  all  maxims,  ^^  meUor  est 
conditio  defendentis/*  receives  its  due  consideration.  Their 
preference  of  male  to  female  evidence  (which  by  the  bye 
is  not  peculiar  to  this  Code)t  and  other  irrational  diBtinc- 
tions  are«  of  course,  not  attended  to  in  the  practice  of 
our  Courts. 

I  shall  conclude  these  remarks  with  a  few  observations 
on  the  Moohummudan  Law  of  Ailment ;  and  first  of  that 
description  of  bailment  which  is  termed  deposit.  This  is 
defined  to  be  the  delivery  of  property  to  another  for  the 

*  Vide  aecs.  xl  and  xliii,  Aob  II  of  1855. —Ed. 

f  The  testimony  of  women  is  always  reoeived  when  it  is  necesiary,  ue,, 
when  the  fa^t  cannot  be  proved  without  them  ;  and  it  is  seldom  admitted 
where  other  witnesses  can  be  had.^-Erskiue's  Priuoiples  of  the  Scottish 
Law,  page  475. 
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purpose  of  preservation ;  which  property  becomes  a  trust 
in  the  hands  of  the  bailee,  who  is  not  responsible  in  case 
of  loss.*  l)he  reason  of  the  rule  in  favour  of  depositaries 
is  thus  given  in  the  Futawa-i-Hummadee.  His  under- 
taking to  preserve  the  property  for  the  proprietor  is  a 
gratuitous  act  of  kindness,  which  should  not  involve 
responsibility ;  and  although  the  permitting  a  loss  which 
can  be  avoided,  certainly^  implies  a  deficiency  of  caution, 
yet,  entire  exemption  from  culpability  is  not  necessary, 
in  this  instance,  as  it  is  in  a  contract  mutually  beneficial.t 
This  however  is  the  general  rule,  to  which  there  are 
undoubtedly  exceptions.  A  depositary  cannot  legally 
entrust  the  deposit  to  the  (Aire  of  a  stranger.  He  should 
not  retain  it  after  the  proprietor  has  required  him  to 
deliver  it  up.  He  should  not  fraudulently  deny  his  pos- 
session of  it,  or  mix  it  with  his  own  property  so  that  it 
becomes  undistinguishable,  nor  should  he  transgress  bis. 
authority  by  making  beneficial  use  of  the  property  de- 
p<teited.|    In  all  these  instances  he  will  be  responsible  for 

*  This  definition  nearly  ftgrees  wiih  that  of  the  Civil  Law. 

DeposHani  est  qaod  onstodiendam  alioni  datnm  est.-^Pandeot.  Jastin. 
lib.  xri,  tit.  iii  6a1pa  antem  nominei  id  est  desidia  ae  negageniiad,  non 
teoetar.    Inst,  lib,  3,  tit.  zv,  §  iii. 

t  Consonai  quod  aii  Ulpianug.  Nnnc  videndam  est  qnid  veniat  in  oom- 
nodati  actionem;  ntrnm  doluR  an  et  cn!pa,  an  Tero  et  omne  pericninm. 
!Bt  qnidem  in  contractibns  interdura  dolom  solum;  interdam  et  calpam 
prsestamns.  Dolum  in  depositor  nam  quia  nnlla  utilitas  ejus  yersatur 
apad  quen  deponitnr,  merito  dolus  prsBstatur  solus ;  nisi  forte  et  meroes 
ACcessit. — Jnstin.  Dig.  lib.  ziii,  tit.  vi,  sec.  8,  §  zii. 

X  These  provisions  nearly  correspond  with  three  of  the  six  species  of 
deceit  enumerated  in  the  Code  of  Justinian,  **  De  variis  speoiebus  doli  ex 
qnibus  actio  depositi  nasoitnr.  Prima  species ;  si  depositum  ifon  reddatur 
aiatim.  Seonnda ;  si  reddatur  res  dolo  depositarii  deterior  facta.  Qninta : 
81  dolo  depositariua  rem  habere  desierit.    Lib.  xvi,  tit.  3,  s.  8. 
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any  loss  that  may  accrue.  A  depositary  will  also  be 
considered  guilty  of  transgression  if,  having  been  forbid- 
den so  to  do,  he  cany  the  deposit  on  a  journey,  or  if  he 
unnecessarily  take  it  to  a  place  where  danger  may  be 
apprehended ;  and,  even  though  the  proprietor  may  not 
have  forbidden  the  removal  of  the  deposit,  if  it  be  of 
such  a  nature  as  that  its  carriage  would  be  attended 
with  expense.  In  all  these  cases  he  is  held  responsible. 
Gross  negligence  also  induces  responsibility,  but  in 
order  to  ascertain  what  constitutes  such  negligence,  the 
customs  of  the  place  at  which  the  transaction  occurred 
should  be  taken  into  consideration.  .For  instance,  the 
case  •was  put  of  a  depositary,  who,  having  placed  the 
deposit  in  the  chamber  of  an  inn,  to  which  there  was  a 
common  court-yard,  went  out,  having  fastened  the  door 
with  a  string,  but  not  having  locked  it.  In  his  absence 
the  deposit  was  stolen.  Here,  in  order  to  determine 
whether  the  depositary  should  or  should  not  be  responsi- 
ble, it  must  be  ascertained  whether  the  mode  of  securing 
the  door,  which  he  adopted,  was  considered  generally  safe 
at  the  place,  or  whether  it  was  usual  to  lock  the  door. 

The  above  rules  are  equally  applicable  to  every  de- 
scription of  bailee,  with  the  exception  of  that  relative  to 
the  removal  of  the  property  bailed,  which  does  not 
apply  strictly  to  carriera 

Hire  or  locatio,  is,  according  to  the  Moohummudan  Law, 
defined  to  be  a  contract  of  usu^fruct  for  a  return.*  ^' A 
contract  of  hire  is  not  valid  unless  both  the  usufruct  and 


*  Locatio  conduc%io  ent  contractus,  quo  de  re  frnend&,  yel  faciend&  pro 
certo  precio  convenit.    Fand.  Justin,  lib.  six,  tit.  ii. 
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the  hire  be  particularly  known  and  specified.  What- 
ever is  lawful  as  a  price,  is  lawful  also  as  a  recompense 
in  hire;  because  the  recompense  is  a  price  paid  for  the 
usufruct,  and  is  therefore  analogous  to  the  price  of  an  ar- 
tide  purchased.  The  extent  of  usufruct  may  be  defined 
by  fixing  a  term ;  as  in  the  hire  of  a  house  for  the  purpose 
of  residence,  or  the  hire  of  land  for  the  purpose  of  culti- 
vation. A  contract  of  hire,  therefore,  stipulated  for  a 
certain  term,  to  whatever  extent,  is  valid ;  because  upon 
the  term  being  known,  the  extent  of  the  usufruct  for  that 
term  is  also  known.  Usufruct  may  also  be  ascertained  by 
a  specification  of  work,  as  where  a  person  hires  another 
to  dye  or  sew  cloth  for  him,  or  an  animal  for  the  purpose 
of  carrying  a  certain  burden,  or  of  riding  upon  it  a  cer- 
tain distance.  Usufruct  may  also  be  ascertained  by  speci- 
fication and  pointed  reference ;  as  where  a  person  hires 
another  to  carry  such  a  particular  load  to  such  a  particular 
place :''  In  these  examples  we  find  the  three  sub-divi- 
sions of  this  bailment,  as  laid  down  by  Sir  Wm.  Jones, 
the  locatio  conductio  rei ;  the  locatio  opeins  faciendi  and 
the  locatio  mercium  vehendarum.  With  respect  to  the 
first  sub-division,  I  cannot  find  that  the  Moohummudan 
Law  makes  any  distinction  between  the  responsibility  of 
an  hirer  and  that  of  a  borrower.  But  with  respect  to  the 
two  last,  the  distinction  laid  down  by  Sir  Wm.  Jones, 
that  where  skill  is  required,  as  well  as  care  in  performing 
the  work  undertaken,  the  bailee  for  hire  must  be  supposed 
to  have  engaged  himself  for  a  due  application  of  the  art, 
and  the  distinction  between  common  carriers  and  other 
individuals  seems  to  have  been  adopted  also  by  the  Moo- 
hummudan Law.  Thus  if  a  thing  perish  in  thd  hands  of 
a  common  carrier,  while  performing  his  work,  he  is  re- 
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sponsible ;  but  not  otherwise  :*  so  also,  if  a  tailor,  in  the 
exercise  of  his  trade,  spoil  the  cloth  entrusted  to  him,  he 
will  be  responsible  for  the  value  of  it  ;t  but  if  it  he  damaged 
or  lost,  not  by  means  connected  with  the  exercise  of  his 
trade,  the  tailor  would  not  he  held  responsihle  ;  thus,  for 
instance,  though  the  cloth  was  stolen  from  his  house,  at  a 
period  subsequent  even  to  the  day  on  tvhich  he  had  en- 
gaged to  re-deliver  it,  no  responsibility  will  attach  to  him. 

'*  Actions  against  mandataries,"  Sir  William  Jones 
observes,  "are  indeed  very  uncommon,  for  a  reason  not 
extremely  flattering  to  human  nature ;  because  it  is  very- 
uncommon  to  undertake  any  office  of  trouble  tvithout  com'^ 
pensation.^'  This  reason,  I  fear,  loses  none  of  its  weight 
among  the  orientals,  and  I  have  not  met  with  any  provi- 
sions, in  their  Law  books,  which  supposes  the  possibility 
of  such  an  undertaking. 

On  the  subject  of  that  species  of  bailment  which  is 
termed  commodatum  or  loan  for  use,  I  do  not  find  that  there 
is  much  difference  of  opinion  between  the  Moohummudan 
and  the  Boman  of  the  English  Laws.J  The  definition 
given  of  it  in  the  Skurhi  viqaya,  and  in  the  Digest  of  Jus- 
tinian is  the  same  ;  except  that,  agreeably  to  the  former 

*The  first  of  these  examples  seems  to  coincide  with  the  doctrine  of 
Ulpian,  as  laid  down  in  the  Pandects,  and  the  second  to  oppose  it; 
**  Si  quis  yitntos  pascendos,  vel  saroiendnm  qnid  poliendam  ve  oondnzii 
onlpam  eum  prsdstare,  dehere,  at  qnod  imperitia  peccavit;  calpam  esse* 
Quippe  at  arttfex  (inqnit)  condoxlt.'^    Lib.  xiz,  de  loo.  con. 

f  Si  folio  Testimenta  polienda  acceperit,  eaqae  mores  roserint;  ex 
looato  tenetor  qoia  debnit  ab  hao  re  oavere.  £t  si  pallium  folio  per- 
mntaverit  et  alii  alterioa  dederit;ex  looato  aotione  tenebitor  etiamsi 
ignaras  feoerit. 

{Commodatom  est  contractns  qoo  res  gratis  ntenda  datnr  ad  tempos. 
Lib.  xiii,  tit.  yi. 
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law^  I  do  not  find  that  any  slighter  degree  of  negligence 
imposes  greater  responsibility  on  a  borrower  than  on  a 
hirer  or  a  depositary^*  If  a  person  borrow  an  animal 
from  another,  without  any  specification  of  time  or  place, 
or  of  the  burthen  which  it  is  to  scarry,  the  borrower  may 
take  it  wheresoever  he  pleases,  and  load  it  with  whatever 
he  thinks  proper. 

If  the  conjecture  of  Sir  William  Jones  be  correct,  the 
Moohummudan  Law  agrees  with  the  Mosaic  in  its 
provisions  relative  to  the  responsibility  attached  to  a 
borrower,  who  is  responsible  in  case  of  loss,  should  he  at 
the*  time  be  out  of  sight  of  the  thing  borrowed.f  f^or 
instance,  if  a  person  borrow  a  horse  and  enter  a* house, 
leaving  the  horse  in  the  street  so  as  to  lose  sight  of  it, 
and  it  be  lost,  the  borrower  will  be  responsible  for  its 
value.  This  species  of  loan  also  is  distinguished  from  the 
.mutuum  or  loan  for  use ;  \  in  which  species  of  bailment. 


*  A  loan  18  a  trast,  and  if  it  perish  without  tranBgression  (on  the  part 
of  the  borrower)  he  \%  not  responsible. 

t "  By  the  Law  of  Moses,  as  it  is  commonly  translated,  a  remarkable 
dibtinctioo  was  made  between  the  loss  of  borrowed  cattle  or  goods,  happen- 
ing in  the  absence^  or  the  pre^dued  of  the  owner :  for,  says  the  divine 
legislator,  *if  a  man  borrow  anght  of  his  neighbour,  and  it  be  hurt 
or  die,  ihe  owner  thereof  not  being  with  it,  he  shall  enrely  make  it  good ; 
but  if  she  owner  thereof  be  with  it,  he  shaU  not  make  it  good :'  now  it 
is  by  no  means  certain,  that  the  original  word  signifies  the  owner^ 
for  it  may  signify  the  poeseeaor,  and  the  Law  may  import,  that  the  bor- 
rower ought  not  to.  lose  sight,  when  he  can  possibly  avoid  it,  of  the 
thing  borrowed/' 

X  I  caU  it  after  the  french  lawyers,  loan  for  use,  to  distinguish  it  from 
this  loan  for  consumption,  or  the  mutuum  of  the  Bomans ;  by  which  is 
understood  the  lending  of  money,  wine,  com,  and  other  things  that  may 
be  valued  by  number,  weight,  or  measure,  and  are  to  be  Stored  only 
in  equal  value  or  quantity.— Law  of  Bailments. 
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according  to  the  Moohummudan  Law,  also,  the  value  of  the 
loan  must  be  restored,  whatever  accident  may  happen  to 
the  borrower ;  contrary  to  the  case  of  a  loan  for  use.* 

A  pledge  is  defined  to  be  the  giving  a  thing  in  security 
for  the  satisfaction  of  some  right,  such  as  a  debt.t  A 
pawnee  may  either  watch  over  the  pledge  himself,  or 
he  may  devolve  the  care  of  its  preservation  upon  his  wife, 
child,  or  servant,  provided  he  be  of  his  family.  If,  on  the 
contrary,  he  commit  the  care  of  it,  or  resign  it  in.  trust,  to 
one  who  is  not  of  his  family,  he  becomes  the  security.  "  If 
a  pawnee  commit  any  transgression  with  respect  to  the 
pledge,  he  must  make  reparation  to  the  whole  amount  of 
the  value ;  in  the  same  manner  as  in  a  case  of  usurpation  ; 
for  the  amount  in  which  the  value  of  the  pledge  exceeds 
the  debt  is  a  trust ;  and  a  transgression  with  respect  to  a 
trust,  renders  the  person  who  commits  it  liable  to  make 
complete  reparation.  '  A  pledge  is  insured  in  the  pos- 
session  of  the  pawnee  to  whatever  is  the  smallest  amount 
the  debt  of  the  pawnee,  or  the  value  the  pledge  bore  at 
the  time  of  its  being  deposited.  Thus,  if  a  pledge,  equi- 
valent to  the  amount  of  the  debt,  perish  in  the  pawnee's 
hands,  his  claim  is  rendered  void,  and  he  thereby,  as  it 
were,  obtains  a  complete  payment.     If,  on  the  contrary, 

*  The  loan  of  dirme  and  deenars,  and  of  articles  estimated  by  meature" 
weiU  of  capacity,  by  weight,  or  by  tale,  is  considered  in  the  light  ot  harz, — 
The  principle  on  which  this  proceeds  is,  that  Areeat  is  an  investitnre  with 
the  ase  (of  the  property  lent) ;  and  as  this  cannot  be  obtained,  with  regard 
to  these  articles,  without  a  destruction  of  the  substance,  it  must* 
with  respect  to  them,  be  necessarily  considered  as  an  investiture  with  the 
substance. — Now  an  investiture  of  this  nature  is  to  be  considered  in  two 
lights,  a  gift  or  a  \ow\,^Hidaya. 

t  Pignus  ^t  jns  creditori  in  re  constitutnro  qno  licet  ei  ilium  possidere 
in  securitatem  debiti ;  eamque  distrahere,  ut  ex  pretio  debibum  consequator. 
Fand.  Justin,  lib.  xz,  De  pignoribus,  &c. 
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the  value  of  the  pledge  exceed  the  amount  of  the  debt, 
the  excess  is  in  that  case  considered  as  a  trust,  and  the 
whole  of  the  pawnee's  claim  is  annulled,  on  account  of 
the  decay  of  that  part  of  the  pledge  which  is  equivalent 
to  the  amount  thereof ;  and  the  remainder  (the  excess), 
as  being  held  in  trust,  is  not  liable  to  be  compensated  for, 
and  consequently  the  pawner  sustains  the  loss  of  it.  If, 
on  the  other  hand,  the  value  of  the  pledge  be  less  than 
the  debt,  the  pawnee  forfeits  that  part  of  his  claim  only 
which  is  equal  to  the  value  of  the  pledge,  and  the  balance, 
or  excess,  must  be  paid  to  him  by  the  pawner." 

From  the  above  observations  it  will  be  seen  that  simple 
depositaries  and  (by  parity  of  reasoning)  mandataries, 
are  responsible  only  in  case  of  transgression  or  gross 
negligence,  the  former  consisting  in  disobeying  the 
injunctions  of  the  bailor ;  in  unnecessarily  exposing  the 
property  bailed  to  danger;  in  refusing  to  deliver  up 
possession  of  it ;  in  confiding  the  care  of  it  to  a  stranger, 
or  other' overt  acts  of  a  similar  nature  which  imply  wilful' 
wrong ;  the  latter  in  that  total  deficiency  of  care,  which 
amounts  to  gross  negligence,  and  which  must  be  judged 
of  according  to  the  circumstances  of  each  case  ;  that  a 
borrower  for  use,  and  a  hirer  (regarding  whom  the  Law 
is  the  same),  are  responsible  under  similar  circumstances, 
with  this  additional  provision,  that,  in  the  case  of  hired 
or  borrowed  cattle,  the  bailee  will  be  responsible,  if,  at 
the  time  of  their  being  lost,  they  were  out  of  his  sight, 
this  being  primd  facie  evidence  of  gross  negligence  ;  that 
persons  hired  to  perform  any  work,  or  to  carry  goods 
from  one  place  to  another,  will  be  responsible  under  simi- 
lar circumstances,  with  this  additional  provision,  that,  in 
the  case  of  professional  workmen  and  common  carriers, 
if  damage  or  loss  accrue  to  the  property  bailed,  in  the 
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exercise  of  their  vocation,  it  will  be  attributed  to  gross 
negligence ;  that  a  pawnee  is  answerable,  under  similar 
circumstances,  for  the  whole  value  of  the  pledge ;  that 
if  the  pledge  be  lost  by  any  means,  his  debt  is  extin- 
guished, if  the  property  pawned  equal  or  exceed  it  in 
value  ;  and  that  a  borrower  for  consumption  is  answerable 
at  all  events. 

Now  I  cannot  help  being  of  opinion  that  the  whole  of 
this  doctrine  is  consistent  with  reason  and  good  sense. 
The  Law,  as  laid  down  by  Sir  Wm.  Jones,  is,  that  **  a  paw- 
nee shall  not  be  discharged,  if  the  pawn  be  simply  stolen 
from  him,  but  if  he  be  forcibly  robbed  of   it,  without  his 
fault,  his  debt  shall  not  be  extinguished.     He  admits  that 
this  'species  of  bailment  is  beneficial  to  the  pawnee  by 
securing  the  payment  of  his  debt,  and  to  the  pawner  by 
procuring  him  credit.     In  other  words,  the  contract  is 
mutually  and  reciprocally  advantageous.    Surely   then 
the  contracting  parties  ought  each  to  be  subjected  to  the 
same  liabilities,  and  it  ought  to  follow,  as  a  necessary 
consequence,   that  if  the  borrower  was  robbed  of  the 
money,  the  pawnee  should  lose  his  debt.     This,  however^ 
I  do  not  find  to  be  anywhere  admitted.     The  reason  of 
the  rule  in  favour  of  the  pawnee  seems  to  be  the  same  as 
that  which  is  assigned  for  making  a  distinction  between 
the  borrower  for  use  and  the  borrower  for  consumption, 
and  rendering  the  latter  liable  in  a  case  where  the  former 
is  not;  which  is,  that  when  money,  and  other  things 
capable  of  valuation  by  number,  weight,  or  measure,  are 
lent  for  consumption,  they  are  to  be  restored  only  in  equal 
value  or  quantity  ;  and  these  things,  say  the  civilians, 
nunqiLaj^  pereunt  ;*  whereas,  in  loans  for  use,  the  arti- 

*  Batio  disparitaiis  eat  quod ;  qui  rem  uteudam  acoipit  ejus   rei  in 
Bpecio  debitor  est :  porro  obligatio  extinguitur  rei  debitaa  iuteritu.    At 
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elra  are  to  be  re-delivered  specifically,  and  tkei^efore  the 
owner  must  abide  the  loss  if  they  perish  through  inevita- 
ble accident.  Now  the  argument  seems  rather  more 
specious  than  solid.  Would  it  not  be  more  equitable,  as 
the  specific  things  cannot  be  re-delivered,  to  cause  their 
value  to  be  restored  ?  By  the  opposite  doctrine  this  ap- 
parent anomaly  is  introduced,  that  a  borrower  for  use, 
who  has  the  entire  and  exclusive  benefit  of  the  articles 
borrowed,  shall  not  be  responsible  for  an  accident,  which, 
occurring  with  a  pawner  (who  is  only  a  participator  with 
the  pawnee  in  the  benefit  of  the  transaction)  would  render 
him  answerable.  Suppose  the  case  of  a  man  who,  having 
five  pieces  of  money,  which  (as  being  the  gift  of  a  relation, 
or  from  any  other  cause)  he  is  unwilling  to  exchange,  were 
to  borrow  five  pieces  from  another  individual  and  to  leave 
his  own  five  with  the  lender  in  pledge,  and  both  the  pawner 
and  pawnee  were  to  be  robbed  of  the  money  borrowed  and 
the  money  pledged  in  the  same  night,  does  it  not  appear 
rattier  hard  that  the  pawner  (who  perhaps  derived  the 
least  benefit  from  the  transaction)  should  be  subjected  to 
the  entire  loss  ?  The  following  case  has  been  cited  by 
Sir  Wm.  Jones ;  **Zaid  had  left  with  Aram  divers  goods  in 
pledge  for  a  certain  sum  of  money,  and  some  rvffians  hav- 
ing enteredHhe  house  of  Amru,  toek  away  his  own  goods 
together  with  those  pawned  by  Zaid.  And  the  question 
was,  whether,  since  the  debt  became  extinct  by  the  loss  of  the 
pledge^  and  since  the  goods  pawned  exceeded  in  value  the 
amount  of  the  debt,  Zaid  could  legally  demand  the  balance 
of  Amru.     To  which  question  the  great  Law  officer  of  the 


is  qni  nammein  aooepit  iioo  nammnm  qnoa  acoepit  in  specie  depitor  eat, 
Md  generis  et  quanfcitatia  qii«9  nnnqnam  pereuut. — Note  to  Find.  Jastio. 
De  aotiooe  oommodati  direcia. 
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Otiiman  Court  answered,  with  the  brevity  usual  on 
such  occasions,  "  Olmaz,  it  cannot  be."  Upon  this 
Sir  Wm.  Jones  observes,  *^  we  must  necessarily  suppose 
that  the  Turks  are  wholly  unacquainted  with  the  Imperial 
Laws  of  Byzantium,  and  that  their  own  rules  are  repug- 
nant to  natural  justice."  Now  it  is,  obviously,  to  the  (ques- 
tion that  the  objection  is  made,  and  not  to  the  answer, 
which  is  indubitably  right  as  far  as  it  goes.  But  where 
is  the  repugnancy  to  natural  justice  in  declariug  the  debt 
to  be  extinct  on  the  loss  of  the  pledge  ?  Would  it  not  be 
more  i-epugnant  to  justice  to  make  the  borrower  pay  a  debt 
for  which  he  had  already  given  more  than  ample  satisfac- 
tion ?  And  where  is  the  hardship  sustained  by  the  lender  ? 
According  to  the  doctrine  contained  in  the  Law  of  Bail- 
ments, if  the  lender  had  retained  his  mone}^  and  had 
derived  no  benefit  from  putting  it  out  to  interest  on  good 
security,  he  would  have  suffered  damnum  absque  injuria  ; 
but  having  derived  such  benefit,  he  can  come  upon  the 
borrower,  who  derived  only  equal,  perhaps  not  so  great 
benefit  from  the  transaction.  This  would  indeed  be 
inconsistent,  and,  in  my  humble  judgment,  not  easily 
reconcilable  with  natural  justice.*     I  should  apprehend 

*  I  find  the  following  passage  in  the  Law  of  Bailments,  "  It  may  be  right 
also  to  mention  that  the  distinction  before  taken,  in  regard  to  loans, 
between  an  obligation  to  restore  the  specific  things,  and  a  power  or 
necessity  of  returning  otherB  equal  in  value,  holds  good  likewise  in 
the  contracts  of  hiring  and  depositing:  in  the  first  case  it  is  a  regnlar 
hailmentt  in  the  second  it  becomes  a  debt.  Thns  according  to  Al- 
fenns  in  bis  famous  Law,  on  which  the  jadicions  Bynkershoek  has 
learnedly  commented.  If  an  ingot  of  silver  be  delivered  to  a  silver- 
smith to  make  an  nrn,  the  whole  property  is  transferred,  and  the 
employer  fs  only  a  creditor  of  metal  equally  valuable,  which  the 
workman   engages  to  pay  in  a  certain  shape :  the  smith  may   conse* 
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it  is  not  the  usage  in  Turkey,  as  Sir  Wm.  Jones  conjec- 
tures, to  stipulate  that  *'  amissio  pignoris  liberet  debitorem** 
such  stipulation  being  expressly  declared  by  the  Moohum- 
mudan  Law,  null  and  void.* 

As  I  undertook  to  furnish  a  brief  outline  of  the 
Moohummudan  Law  of  Bailments,  I  could  not  have  omitted 
that  part  of  it  which  relates  to  pawnees.  The  doctrine 
in  question  militates  with  that  laid  down  in  the  Law  of 
Bailments  as  expounded  by  Sir  Wm.  Jones>  and  it  is 
therefore  not  without  considerable  reluctance  that  I  have 
treated  of  the  subject ;  but  my  fondness  (which  I  am  not 
ashamed  to  avow)  for  the  Moosulmaun  Law,  induced  me 
to  become  its  humble  advocate  in  the  present  instance. 


qaently  apply  it  to  bis  own  use  ;  bat  if  it  perish,  even  by  nnayoidabld 
inisobance  or  irresistible  yiolenoe,  be,  as  owner  of  it,  must  abide  the 
loss,  and  tbe  creditor  must  have  his  urn  in  due  time :  It  would  be 
otberwise,  no  doubt,  if  tbe  game  silver,  on  account  of  its  peculiar  fine- 
ness, or  any  uncommon  metal,  according  to  the  whim  of  tbe  owner, 
were  agreed  to  be  specifically  re-delivered  in  the  form  of  a  cup  or  a 
Btandish."  Now  I  must  confess  that  I  am  dull  enough  not  to  see  tbe 
justice  of  this  Law.  It  is  true,  that  if  tbe  specific  thing  perish  it  can- 
not be  restored,  but  wbere  is  tbe  reason  why  the  value  of  it  should  not 
be  made  good.  The  loss  to  the  bailor  is  equal,  perhaps  greater,  when 
the  thing  bailed  is  to  be  returned  specifically;  and  the  culpability,  if 
any,  on  the  part  of  tbe  bailee,  is,  in  either  case,  the  same. 

*  A  pawner  and  pawnee  agree  that  if  tbe  pledge  be  lost,  its  loss  shall 
not  be  attended  with  any  responsibility ;  it  shall  not  be  so,  but  tbe 
debt  becomes  extinguished  also.  If  a  person  give  a  thing  in  pledge  to 
another,  and  the  pawnee  say  to  the  pawner  ;  I  receive  this  thing  on 
condition  that,  if  it  be  lost,  the  loss  shall  not  be  attended  with  respon^ 
sibility ;  and  the  pawner  assent,  the  pledge  is  allowable,  but  the 
condition  is  void.—- jPWau;a*t*£ruiiima(i«e. 
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In  compiling  the  principles  of  Law  contained  in  this 
work,  I  have  had  recourse  to  none  but  the  most  approved 
authorities,  and  I  have  appended  to  this  work  extracts 
from  the  original  Arabic,*  to  vouch  for  the  accuracy  of  the 
doctrines  I  have  laid  down.t  I  have  taken  care  to  note 
any  material  difference  of  opinion  which  I  have  discovered 
in  these  authorities.  The  precedents  consist  of  legal 
expositions,  which  have  been  actually  delivered  in  the 
several  Courts  of  Justice.  I  have  selected  such  as  appeared 
to  me  of  the  greatest  importance,  and  those  which  seemed 
to  embrace  doctrinal  points  most  likely  to  recur.  With 
a  view  to  retain  the  sense,  as  far  as  practicable,  I  have 
left  them  in  the  original  shape  of  question  and  reply  ;  and 
none  have  been  admitted  but  such  as  appeared  to  me 


*  Omitted  in  this  Edition. — Ed. 

1 1  shoiiid  observe,  however,  that  I  purposely  avoided  oonsaltinj; 
books  in  the  first  instance,  and  this  I  did  with  a  view  of  avoiding  techni- 
calities as  much  as  possible,  and  where  my  own  knowledge  or  memory 
of  the  Law  failed  me,  I  generally  had  recourse  to  living  authorities,  re- 
ferring to  books  only  for  the  purpose  of  verification.  This  will  of  course 
occasion  considerable  dissimilarity  in  the  letter  of  the  rules  as  they 
appear  in  the  original  and  in  my  compilation,  but  their  spirit  I  trust  haa 
been  uniformly  preserved.  Another  cause  of  dissimilarity  is,  that  some 
of  the  principles  here  laid  down  are  founded  on  the  absence  rather 
than  the  existence  of  rules.  For  instance,  I  have  laid  it  down  as  a  prin* 
oiple  that  there  is  no  distinction  between  real  and  personal,  nor  between 
ancestral  and  acquired  property  in  the  Moohummudan  Law  of  Inherit- 
ance, and  this  is  deduced  from  the  invariable  use  in  the  original  Arabic 
of  the  word  ^^'  which  includes  all  descriptions  of  property.  The 
same  observation  is  applicable  to  the  doctrine  laid  down  respecting 
primogeniture  and  a  few  other  instances.  I  have  moreover  taken  the 
liberty  of  introducing  what  I  considered  more  apposite  examples  on 
the  doctrine  of  successions,  whenever  I  oonceived  that  an  improvement! 
might  be  made  to  the  illostrations  adduced  in  the  Sirajya  or  Shureefeea* 
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(assisted  by  all  the  legal  talent  I  could  procure)  to  admit 
of  no  doubt  as  to  their  accuracy. 

By  hazarding  some  of  the  preceding  observations  I  am 
aware  that  I  may  have  subjected  myself  to  the  rigour 
of  criticism,  and,  if  inflicted,  I  shall  have  no  reason 
perhaps  to  complain.  My  only  defence  is,  that  the 
active  occupations  of  an  oi&cial  life  in  India  leave  but 
little  leisure  for  literary  research  ;  that  to  cultivate  the 
fields  of  science,  or  to  mature  the  fruits  of  reflection, 
undisturbed  retirement  is  necessary  ;  and  that  no  more 
than  superficial  knowledge  and  crude  conceptions,  on  any 
subject  unconnected  with  his  immediate  profession,  can 
be  expected  from  a  man  of  ordinary  capacity,  whose 
time  is  perpetually  absorbed  in  the  dry  and  distracting 
details  of  ministerial  duty. 

I  have  no  presentiment  of  fear,  however,  as  to  the 
reception  which  the  following  pages  will  meet  with  from 
the  liberality  and  indulgence  of  the  Judicial  officers  for 
whose  benefit  they  were  chiefly  intended ;  and  if  this 
book  should  prove  the  means  of  averting  one  atom  of 
wrong  from  those  who  sue  for  justice,  or  one  moment  of 
anxiety  from  those  who  dispense  the  Laws,  I  shall  not 
consider  unprofitable  the  time  that  has  been  occupied 
and  the  labour  that  has  been  exerted. 
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PRINCIPLES  OF 

MOOHUMMUDAN  LAW 

BSLATIYB   TO 

INHERITANCE,  CONTRACTS,  AND  MISCELLANEOUS  SUBJECTS. 


CHAPTER  I. 

PBINCIPLBS  OF  INHERITANCE. 

SECTION  I. 

General  Bules. 

1.  Thsba  is  no  distinction  between  real  and  personal^  nor  Propertyof  all 
between  anoestraTand  acquired  property,  in  theMoohum-  able^i^thoufc 
mudan  Law  of  Inheritance,  diatiootioii. 

2.  Primogenitare  confers  no  superior  rigbt*  All  the  sons.  Of  Pnm. 
whateyer  their  number,  inherit  equally.  ^^  ^ 

3.  The  share  of  a  daughter  is  half  the  share  of  a  son,  Of  ibe  righii 
whenever  they  inherit  together.  ^ith  a  son. 

4.  A  will  made  in  fayour  of  one  son,  or  of  one  heir,  can-  Of  legacies  in 
not  take  effect  to  the  prejudice  and  without  the  consent  of 

the  other  sons,  or  the  other  heirsi 

5.  Debts  are  claimable  before  legacies,   and  legacies  Of  debts  and 
(which  however  cannot  exceed  one-third  of  the  testator's    ®£^'®"' 
estate)  must  be  paid  before  the  inheritance  is  distributed. 

6.  Slavery,  homicide,  difference  of  religion  and  differ-  Causes  of  ez« 
enoe  of  allegiance,  exclude  from  inheritance.  inberitanoe^ 

7.  But  persons  not  professing  the  Moohummudan  faith  Exceptions. 
may  be  heirs  to  those  of  their  own  persuasion,  and  in  the 
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case  of  persons  vrho  are  of  the  Mooliummudan  faiths  differ- 
ence of  allegiance  does  not  exclude  from  inheritance. 

Simnitaneons  8.  To  the  estate  of  a  deceased  person,  a  plurality  of  per- 
a°pimraauy  of  SOUS  having  different  relations  to  the  deceased,  may  sneceed 
^®*^^'  simultaneously,  according   to    their   respectively    allotted 

shares,  and  inheritance   may   partly  ascend  lineally  and 

partly  descend  lineally  at  the  same  time. 

No  rigbfc  by  9.  The  SOU  of  a  person  deceased  shall  not  represent  such 
[fJU®*®**  '  person  if  he  died  before  his  father.  He  shall  not  stand  ia 
the  same  place  as  the  deceased  would  have  done  had  he 
been  living,  but  shall  be  excluded  from  the  inheritance,  if 
he  have  a  paternal  uncle.  For  instance.  A,  B  and  C  are 
grandfather,  father  and  son.  The  father  B  dies  in  the  life- 
time of  the  grandfather  A.  In  this  case  the  son  G  shall  not 
take  jure  representationis,  but  the  estate  will  go  to  the  other 
sons  of  A. 

Sods,  Bon'a  10.    Sons^  son's  sons  and  their  lineal  descendants,  in  how 

nTepeSfioYl^  ^^^  ^  degree  soever,  have  no  specific  share  assigned  to  them  : 

lofcmente;  but  fcho  general  rule  is  that  they  take  all  the  property  after  the 

▼ary  aooord-    legal  sharers  are  satisfied,  unless  there  are  daughters ;  in 

nmnberofthe  ^^^<^^  c*^    each  daughter  takes  a  share  equal  to  half  of 

other  beirs.      what  is  taken  by  each  son.     For  instance,  where  there  are 

a  father,  a  mother,  a  husband,  a  wife  and  daughters,  but 

little  remains  as  the  portion  of  the  sons  ;  but  where  there 

are  no  legal  sharers  nor  daughters,  the  sons  take  the  whole 

property. 

Ennmeration        H.    Parents,  children,  husband  and  wife  must,  in  all 
liable  to  ez-  cases,  get  shares,  whatever  may  be  the  number  or  degree 

clUBiOD.  Qf  ^Y^^  Qljljgj.  lj^Jj.g 

General   rale       12«    It  is  a  general  rule  that  a  brother  shall  take  double 
for  the  sbares 

the  share  of  a  sister.    The  exception  to  it  is  in  the  case  of 
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brothers  and  Bisters  by  the  same  mother  only,  bat  by  differ-  of     brothers 
ent  fathers.  and  Bister., 

13.    The  portions  of  those  who  ar^  legal  sharers  oniyj  and  Of  sharers 
not  residuary  heirs^  can  be  stated  determinately,  bat  the  residuary 
portions  receivable  by  those  who  are  both  sharers  and  resi-  ^®"^"' 
dnaries  cannot  be  stated  geaerally^  aud  must  be  adjasted 
*  with  reference  to  each  particular  case.     For  iustance,  in  the  Of  sharers 
case  of  a  husband  and  wife,  who   are   sharers  only,  their  duary^eirs?*' 
portion  of  the  inheritance   is  fixed   for  all  cases  that  can 
occur ;  bat  in  the  case  of  daughters  aud  sisters  who  are, 
ander  some  circamstances,  legal  sharers,  and  under  others 
residuaries,  and  in  the  case  of  fathers  aud  grandfathers  who 
are,  under  some  circumstances,  legal  sharers  only,  and  under 
others,  residuaries  also,  the  extent  of  their  portions  depends 
entirely  upon  the  degree  of  relation  of  the  other  heirs  and 
their  number.'^ 


SECTION  n. 

Of  Sharers  and  Beaiduariea. 

14.    The  widow  takes  an  eighth  of  her  husband's  estate,  Share  of  the 
where  there  are  children  or  son's  childreu,  how  low  soever, 
and  a  fourth  where  there  are  noue. 


widow. 


15.    The  husband  takes  a  fourth  of  his  wife's  estate,  where  Share  of  the 
there  are  children  or  son's  children,  how  low  soever,  and  a    '**°*'^^- 
moiety  where  there  are  none. 

16-    Where  there  is  no  sou  and  there  is  only  one  daughter.  Share  of  the 
she  takes  a  moiety  of  the  property  as  her  legal  share.  aaghter. 

*  Danghters  without  sons  are  legal  sharers,  and  so  are  sisters  withont 
hrothers,  bnt  with  them  they  become  merely  residuaries.  Grandfathers 
and  fathers  with  sons,  son's  sons,  Ac.,  are  legal  sharers,  bat,  with  danghters 
only,  they  are  residaaries,  as  weU  as  legal  sharers. 
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4  Of  Sharers  and  Besiduaries. 

Share  of  two      17,    Where  there  is  no  Bon,  and  there  are  two  or  more 
daoghtera.       daughters,  they  take  two-thirds  of  the   property   as  their 
legal  share. 

Share  of  the       18,    Where  there  is^no  son,  nor  daughter,  nor  son's  son, 
tere?      °^  "  ^^^  son's  daughters  take  as  the  daughters,  namely,  a  moiety 
is  the  legal  share  of  one,  and  two-thirds  of  two  or  more. 

Of  the  same.  19.  Where  there  is  one  daughter,  the  son's  daughters 
take  a  sixth,  but  where  there  are  two  or  more  daughters, 
they  take  nothing. 

Of  the  same.  20.  Where  there  is  a  son's  son,  however,  or  a  son's 
grandson,  the  son's  daughters  fake  a  share  equal  to  half  of 
what  is  allotted  to  the  grandson  or  great-grandson. 

Of  brothers  21*    Brothers  and  sisters  can  n^ey^lakaany  share  of  the 

property,  where  there  is  a  son  or  son's  son,  how  low  soever, 
or  a  father  or  grandfather.^ 

Of  the  same.  23.  Where  there  are  uterine  brothers,  the  sisters  each 
take  a  share  equal  to  half  of  what  is  taken  by  the  brothers ; 
and  they  being  then  residuaries,  the  amount  of  their  shares 
varies  according  to  circumstances. 

Of  the  same.  23.  In  default  of  sons,  son's  sons,  daughters  and  son's 
daughters,  where  there  is  only  one  sister  and  no  uterine 
brother,  she  takes  a  moiety  of  the  property. 

Of  the  same.  24.  In  default  of. sons,  son's  sons,  daughters  and  son's 
daughters,  where  there  are  two  or  more  sisters  and  no 
uterine  brother,  they  take  two-thirds  of  the  property. 

*  It  IB  the  orthodox  opinion  that  the  grandfather  exolades  brethren 
of  the  whole  blood  and  those  "by  the  same  father  only.  Among  the  Schias, 
-who  adhere  to  the  doctrine  of  the  two  disciples,  the  contrary  opinion  is 
maintained.  The  terms  **  grandfather"  and  **  grandmother"  are  intended 
to  inolnde  all  ancestors,  in  whatever  degree  of  asoentr4>etween  whom  and 
the  deceased  no  female  interrenes. 
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25.  Where  there  are  danghtera  or  son's  daughters  and  no  Of  the  same, 
brothers^  the  sisters  take  what  remains  after  the  daughters 

or  son's  daughters  have  realized  their  shares :  suoh  residae 
being  half>  should  there  be  only  one  daughter  or  sou's 
daughter^  aud  one-third  should  there  be  two  or  more. 

26.  A  distinction  is  made  between  the  two  descriptions  Of  half  bro- 

of  half  brothers  and  half  sisters.     Half  brothers  and  half  ^{^^^^^ 

sisters,  who  are  by  the  same  father  only,  can  never  inherit  9*  **^°*®,^y 

•'  "^  the  same  fa- 

a  half  brother's  estate  while  there  are  both   brothers  aud  ther  only. 

sisters  by  the  same  father  aud  mother,  but  those  by  the  ^^  g^^e  ^ 

same  mother  only,  do  inherit  with  brethren  of  the  whole  mother  only. 

blood. 

27.  Where  there  is  only  one  sister  by  the  same  father  Of  half  Bisters 
and  mother,  the  half  sisters  by  the  same  father  only,  snppos-  fathe/onHy?^ 
ing  them  to  have  no  uterine  brother,  take  one-sixth  as  their 

legal  shares. 

28.  Where  there  are  two  or  more  sisters  by  the  same  Of  the  same. 
father    and  mother,  the  half  sisters  by  the  same  father 

only^    supposing  them  to   have   no  uterine  brother,    take 
nothing. 

29.  Where  however  the  half  sisters  by  the  same  father  Of  the  same, 
only,  have  an  uterine  brother,  they  eaoh  take  a  share  equal 

to  half  what  is  allotted  to  him. 

30.  Among  brothers  and  sisters  by  the  same  mother  only.  Brothers  and 
difiEerence  of  sex  makes  no  distinction  in  the  amount  of  the  i^me  mother 
shares,  contrary  to  the  case  of  brothers  and  sisters  by  the  ^^^^j,  '^^iTt 
same  father  and  mother,  and  brothers  and  sisters  by  the  the  general 
same  fathers  only ;  but  the  general  rule  of  a  double  share  to  bie  share  for 
the  male  applies  to  their  issue.  *^?  male  ap- 

^*^  plies  to  their 

issae. 

31.  Where  there  is  one  brother  by  the  same  mother  only,  Of  a  half  bro- 

or  one  sister  by  the  same  mother  only,  his  or  her  share  is  *  ^"^    *" 
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half  sister  by  one-sixth,  provided  there  are  no  children  of  ibe  deceased 

mother?^         nor  son'fi  children^  nor  father,  nor  grandfather^  and  where 

Of     two    or  there  are  two  or  more  children  by  the  same  mother  only, 
more.  ... 

their  share  is  one*third. 


Of  the  father.       32     Where  there  is  ia.  son  of  the  deceased^  or  sou's  son^ 
how  low  soever,  the  father  will  take  one-sixth. 


Of    the 
mother. 


Of  the  same. 


33.  Where  there  are  children,  or  son's  children,  how 
low  soever,  or  two  or  more  brothers  and  sisters,  the  mother 
will  take  one-sixth. 

34.  Where  there  are  no  children,  nor  son's  children,  and 
only  one  brother  or  sister,  the  mother  will  take  one- third 
with  a  widow  or  a  widower,  if  she  have  a  grandfather  to 
share  with  instead  of  a  father ;  bat  a  third  of  the  remainder 
only,  after  the  shares  of  the  widow  or  widower  have  been 
satisfied,  if  there  be  a  father  to  share  with  her. 

Of  the  grand*       35.    Grandfathers  can  never  take  any  share  of  the  pro- 
father,  perty  where  there  is  a  father. 


Share  of.  36.    Where  there  is  a  son  of  the  deceased  or  son's  son, 

how  low  soever,  and  no  father,  the  grandfather  will  take 
one-sixth. 


Of  the  grand- 
mother. 


37.  6i*andmothers  can  never  take  any  share  of  the  pro- 
perty where  there  is  a  mother,  nor  can  paternal  grand- 
mothers inherit  where  there  is  a  father. 


Of    paternal       38.    Paternal   female  ancestor  of    whatever  degree  of 
tors.  *  ascent  are   also  exclnded  by   the  grandfather,  except  the 

Exception.       father's  mother  ;  she  not  beiug  related  through  the  grand- 
father. 


Share  of 
grandmothers. 


39.  The  share  of  a  maternal  grandmother  is  one-sixth, 
and  the  same  share  belongs  to  the  paternal  grandmother 
where  there  is  no  father. 
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40.  Two  or  three  grandmothers  being  of  equal  degree.  Of  two  or 
Bliare  the  sixth  equally.  ZtLrf ""'^' 

41.  But  grandmothers  who  are  nearer  in  degree  to  the  The  nearer 
deceased,  exclude  those  who  are  more  distant.  more^distanfc. 

42.  A  maternal  grandfather  and  the  mother  of  a  mater-  Of  false  an* 
nal  grandfather  are  not  entitled  to  any  specific  share,  they 

being  termed  false  ancestors,  and  not  included  in  the  nnmber 
of  sharers  or  residaaries. 


SECTION  in. 
Of  Distant  Kindred. 

43.  Where  there  is  no  son,  nor  daughter,  nor  sou's  son, 
nor  son's  danghter,  however  low  in  descent,  nor  father,  nor 
grandfather,  nor  other  lineal  male  ancestor,  nor  mother, 
nor  motbei'^s  mother,  nor  father's  mother,  nor  other  lineal 
female  ancestor,  nor  widow,  nor  husband,  nor  brother  of 

the  half  or  whole  blood,  nor  sons,  how  low  soever,  of  the  Of  the  firsfc 
brethren  of  the  whole  blood  or  of  those  by  the  same  father  f^^^  ^dred! 
only,  nor  sister  of  the  half  or  whole  blood,  nor  paternal 
uncle,  nor  paternal  uncle's  son,  how  low  soever,  (all  of  whom 
are  termed  either  sharers  or  residuaries,)*  the  daughter's 
children  and  the  children  of  the  son's  daughters  succeed ; 
and  they  are  termed  the  first  class  of  distant  kindred. 

44.  In  default  of  all  those  above  enumerated,  the  grand-  Of  the  second 
fathers  and  grandmothers  of  that  description,  who  are  ^"^' 

*  Of  the  persons  here  enamerated  the  following  males  are  legal  sharers, 
namely,  the  father,  the  grandfather  or  other  lineal  male  ancestor,  the 
hoshand  and  the  brother  of  the  half  blood  by  the  same  mother  only,  and 
the  following  females,  namely,  the  danghter,  the  son's  danghter,  the  widow, 
the  mother,  the  grandmother,  the  sister  by  the  same  father  and  mother, 
the  sister  by  the  father  only  and  the  sister  by  the  same  mother  only.  The 
shares  of  these  persons  vary  according  to  cironmstances,  and  in  partionlar 
initanoes  some  of  them  (as  has  been  shown)  are  liable  to  ezclosion 
aHogether.  The  rest  of  the  persons  enamerated  are  residaaries  only,  and 
hate  no  specific  shares. 
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neither  sharers  nor  residuaries,  succeed ;    and    tbey    are 
termed  the  second  class  of  distant  kindred. 

Of  the  third  45.  In  their  default  the  sister's  children,  and  the  brother's 
daughters,  and  the  sons  of  the  brothers  by  the  same  mother 
only,  succeed ;  and  they  are  termed  the  third  class  of  distant 
kindred. 

Of  the  fourth      46.    lu  their  default  the  paternal  aunts  and  uncles  by  the 
cl&ss 

same  mother  only,  and  maternal  uncles  and  aunts  succeed  ; 

and  they  are  termed  the  fourth  class  of  distant  kindred. 


Of  their  47«    In  their  default  the  cousins,  that  is,  the  children  of 

paternal  aunts  and  uncles  by  the  same  mother  only,  and  of 
maternal  uncles  and  aunts  succeed. 


Exception  in        48.    There  is  an  exception  to  the  above  general  rules, 

enfranchised    I'dlative  to  the  successiou  of  distant  kindred  after  residuaries. 

slave,  j£  ^\^Q  estate  to  be  inherited  belonged  to  an  enfranchised 

slave,  his  manumittor   and  the  heirs  of  such   manumittor 

inherit,  in  preference  to  the  distant  kindred  of  the  deceased. 

Rales  for  the  49.  The  rule  with  regard  to  the  succession  of  the  first 
the  first  class,  class  of  distant  kindred  is,  that  they  take  according  to  proxi- 
mity of  degree,  and  when  equal,  those  who  claim  through 
an  iieir  have  a  preference  to  those  who  claim  through  one 
not  being  an  heir.  For  instance,  the  daughter  of  a  son's 
daughter  and  the  son  of  a  danghter's  daughter  are  equi-dis- 
tant  in  degree  from  the  ancestor ;  but  the  former  shall  be  pre- 
ferred, by  reason  of  the  son's  daughter  being  an  heir,  and  the 
danghter's  daughter  not  being  an  heir :  if  there  should  be  a 
number  of  these  descendants  of  equal  degree,  and  all  on  the 
same  footing  with  respect  to  the  persons  through  whom 
they  claim,  but  the  sexes  of  the  ancestors  differ  in  any  stage 


Digitized  by 


Google 


Of  Distant  Kindred.  9 

of  ascent  the  distribution  will  be  made  with  reference  to  snoh 
difference  of  sex ;  regard  being  had  to  the  stage  at  which 
the  difference  first  appeared  :  for  iustance^  the  two  daughters 
of  the  daughter  of  a  daughter's  son  will  get  twice  as  much 
as  the  two  sods  of  a  daughter's  daughter's  daughter  ; 
because  one  of  the  ancestors  of  the  former  was  a  snale^ 
whose  portion  is  double  that  of  a  female.* 

50.  The  succession  also^  with  regard  to  the  second  class  For  the  sno- 
of  distant  kindred,  is  regulated  nearly  in  the  same  manner^  tec^d  class* 
by  proximity,  and  by  the  condition  and  sex  of  the  person 

through  whom  the  succession  is  claimed  when  the  claimants 
are  related  on  the  same  side ;  when  the  sides  of  relation 
differ^  two-thirds  go  to  the  paternal^  and  one  to  the  maternal 
aide^  without  regard  to  the  sex  of  the  claimauts.t 

51.  The  same  rules  apply  with  regard  to  the  third  as  to  For  the  no. 
the  first  class  of  distant  kindred ;  for  instance,  the  brother's  ^W  d^!*"* 
son's  daughter   and  the  sister's  daughter's  son  are  equi- 
distant  in  degree  from  the  ancestor;  but  the  former  shall 

be  preferred  by  reason  of  the  brother's  son  being  a  residu- 
ary heir,  and  where  they  are  equal  in  this  respect  the  rule 
laid  down  for  the  first  class  is  applicable  to  this. 


*  The  opinion  of  Aboo  Yoosnf  is  that  where  the  claimants  are  on  the  same 
footing  with  respect  to  the  persons  through  whom  they  claim,  regard  shenld 
be  had  to  the  sexes  of  the  claimants  and  not  to  the  sexes  of  their  ancestors. 
Bat  this,  although  the  most  simple,  is  not  the  most  approved  rale. 

t  The  rule  may  be  thns  exemplified.  The  claimants  being  a  maternal 
grandfather  and  the  mother  of  a  maternal  grandfather,  the  former  being 
more  proximate  exolades  the  latter ;  bat  suppose  them  to  be  the  father  of  a 
maternal  grandfather  and  the  mother  of  a  maternal  grandfather  3  here  the 
Qlaimants  are  equal  in  point  of  proximity ;  the  side  of  their  relation  is  the 
Mmeand  they  are  equal  with  respect  to  the  sex  of  the  person  through  whom 
they  claim,  and  in  this  case  the  only  method  of  medcing  the  distribution  is 
by  haying  regard  to  the  sexes  of  the  claimants  and  by  giving  a  double 
I  to  the  male. 
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For  the  sue-  52.  With  regard  to  the  foui*th  class  all  that  need  be  aaid 
foarth"c^L^°  ^^>  ^^^^  (^^^  ^^^^  ^^  relation  being  eqaal)  aocles  and  aanto 
of  the  whole  blood  are  preferred  to  those  of  the  half,  and 
those  who  are  connected  by  the  same  father  only  are  pre- 
ferred to  those  by  the  same  mother  only.  Where  the  strength 
of  relation  is  also  eqnal^as,  for  instance,  where  the  claimants 
are  a  maternal  nnole  and  a  maternal  annt,  of  the  whole 
blood,  then  the  rale  is,  that  the  male  shall  have  a  share 
double  that  of  the  female.  Where  however  one  claimant  is 
related  through  the  father  only,  and  the  other  is  related 
through  the  mother  only,  the  claimant  related  through  the 
father  shall  exclude  the  other  if  the  sides  of  their  relation 
are  the  same ;  for  instance,  a  maternal  aunt  by  the  same 
father  only,  will  exclude  a  maternal  aunt  by  the  same  mother 
only;  but  if  the  sides  of  their  relation  differ;  for  instance 
if  one  of  the  claimants  be  a  paternal  aunt  by  the  same  father 
and  mother,  and  the  other  be  a  maternal  aunt  by  the  same 
father  only,  no  exclusive  preference  is  given  to  the  former, 
though  she  obtains  two  shares  in  virtue  of  her  paternal 
relation* 

For  the  sno-      53.    The  succession  of  the  children  of  the  above  class,  that 

ceasion      of 

their  chii-  is,  the  cousins,  is  regulated  by  the  following  rules :— *pro* 
pinqnity  to  the  ancestor  is  the  first  rule.  Where  that  is 
equal,  the  claimant  through  an  heir  inherits  before  the  claim- 
ant through  one  not  being  an  heir,  without  respect  to  the 
sex  of  the  claimants ;  for  instance,  the  daughter  of  a  paternal 
uncle  succeeds  in  preference  to  the  son  of  a  paternal 
aunt — unless  the  aunt  is  related  on  both  the  father's  and 
mother's  sides,  and  the  relation  of  the  nnole  be  by  the  same 
mother  only.  But  where  the  son  of  a  paternal  aunt  by  the 
same  father  and  mother,  and  the  son  of  a  maternal  aunt  by 
the  same  father  and  mother,  or  by  the  same  father  only, 
claim  together,  the  latter  will  not  be  excluded  by  the  former  ; 


dren. 
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the  only  difference  \»,  that  two-thirds  are  the  right  of  the 
elatmant  on  the  paternal  side^  and  one-tbird  that  of  the 
dumant  on  the  maternal  side.  Should  there  be  no  differ- 
ence between  the  strength  of  relation^  the  sides  or  the  sexes 
of  the  persons  throngh  whom  they  claim,  regard  must  be 
bad  to  the  sexes  of  the  claimants  themselves. 

54.    In  the  distribution  among  the  descendants  of  this  For  the  rao. 
class,  the  same  rule  is  applicable  as  to  the  descendants  of  dei!o«adAnta 
the  first  class;  for  instance,  the  two  dangliters  of  the  daugh^  ^^^^  ^^^' 
ter  of  a  paternal  uncle's  son  will  get  twice  as  much  as  the 
two  sons  of  the  daughter  of  a  paternal  uncle's  daughter, 
sapposing  the  relation  of  the  uncles  to  be  the  same,  and  in 
case  of  equality  in  all  other  respects  regard  must  be  had  as 
above^  to  the  sexes  of  the  claimant.* 

65*    In  default  of  distant  kindred,  he  baa  a  right  to  sue-  Of  those  who 
eeed  whom  the  deceased  ancestor  acknowledged  condition-  ^^  ot^dui^ 
ally,  or  unconditionally,   as  his  kinsman  :   provided   the  **"*  kindred. 
acknowledgment  was  never  retracted,  and  provided  it  can- 
not be  established  that  the  person   in   whose  favour  the 
acknowledgment  was  made  belongs  to  a  different  family. 

*  la  oonflideriiig  the  doctrine  of  BooceMioD  of  distant  kindred,  attention 
moat  be  paid  to  the  following  points  :  First,  their  relative  distance  in 
degree  of  relation  from  the  deceased,  whether  a  gpreater  or  lesser  number 
of  degrees  remored  i  Beoondlj,  it  most  be  ascertained  whether  any  of  the 
olaimaata  are  the  children  of  heirs.  If  so,  preference  must  be  shown  to 
BQoh  children  ;  Thirdly,  their  strength  of  relation,  whether  they  are  of  the 
half  or  whole  blood  i  Fourthly,  their  sides  of  relation  whether  connected 
by  the  father's  or  mother's  side ;  and  Fif thly,  the  sexes  of  the  persons 
ihrougb  whom  they  claim,  whether  male  or  female.  With  respect  to  this 
htter  point,  however,  a  difference  of  opinion  exists  $  it  being  maintained 
by  some  authorities  that  ecBteris  paribus  no  regard  should  be  had  to  mere 
sex  of  the  person  throngh  whom  the  claim  is  made,  bat  that  the  adjnst- 
ttent  should  be  made  according  to  the  sex  of  the  claimants  themselves. 
But  the  oontiary  is  the  more  approved  doctrine.  It  should  be  recollected 
too,  that^  whenever  the  sides  of  relation  differ,  those  connected  through 
Qie  father  are  entitled  to  twice  as  much  as  those  connected  through  the 
r,  whatever  may  be  the  sexes  of  the  claimants. 
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13  Primary  Rules  of  Distribution. 

Of  th9  Pablio       56-    In  default  oC  all  these^  there  being  no  Will,  the  pro- 
"*^*^'         perty  will  escheat  to  the   Public  Treasury ;  but  this  only 
where  no  individual  has  the  slightest  claim. 


SECTION  IV. 

Primary  Rules  of  Distribution. 
Rales   where       57.    Where  there  are  two  claimants,  the  share  of  one  of 

the  ahacefl  are       ,  .     ,     ,  -  , 

a  half  and  a  whom  IS  half^  and  of  the  other  a  fourth,  the  division  must 

^^^  '  be  made  by  four;  as  in  the  case  of  a  hnsband  and  an  only 

daughter,  the  property  is  made  into  four  parts,  of  whioh 

the  former  takes  one  and  the  latter  two.    The  remaining 

fourth  will  revert  to  the  daughter. 

A  half  and  an  68.  Where  there  are  two  claimants^  the  sbare  of  one  of 
whom  is  half,  and  of  the  other  an  eighth,  the  division  must 
be  made  by  eight ;  as  in  the  caso  of  a  wife  and  a  daughter, 
tbe  property  is  made  into  eight  parts,  of  whioh  the  daugh- 
ter takes  four  and  the  wife  one.  The  surplus  three  shares 
revert  to  the  daughter. 

A  half,   a  59*    No  case  can  occur  of  two  claimants,  the  one  entitled 

eighth Sni^^  to  a  fourth  and  the  other  to  an  eighth;  nor  of  three  claim- 

*^®?F     *^      ants,  the  one  entitled  to  half,  the  other  to  a  fourth^  and  the 
getner. 

third  to  an  eighth. 

A  sixth  and  a      60.    Where  there  are  two  claimants,  the  share  of  one  of 
^  whom  is  one-sixth^  and  of  the  other  one-tbird  ;  as  in  the 

case  of  a  mother  and  father  being  the  only  claimants,  the 
property  is  made  into  six  parts  of  which  the  mother  takes 
two  and  the  father  one  as  his  legal  share.  The  surplus 
three  shares  revert  to  the  father. 

A  sixth  &nd  61*  Where  there  are  two  claimants,  the  share  of  one 
of  whom  is  one-sixth,  and  of  the  other  two-thirds  ;  as  in 
the  case  of  a  father  and  two  daughters  being  the  only 
claimants,  the  property  is  made  into  six  parts,  of  which 
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iha  fiither  takes  one  as  his  legal  share^  and  the  two  darigh- 
tera  four.    The  surplus  share  reverts  to  the  father. 

62.    Where  there  are  two  claimants,  the  share  of  one  of  A  third  and 
whom  is  one-third,  and  of  the  other  two-thirds  ;  as  in  the 
case  of  a  mother  and  two  sisters,  the  property  is  made  into 
three  parts,  of  which  the  mother  takes  one  and  the  two 
sisters  two. 


63*    No  case  can  occar  of   three  claimants,  the  one  A  tizih,  a 

entitled  to  onensixtb,  the  other  to  one-third,  and  the  other  thirds  cannot 

totwo-thirds.  ^?'    *<>" 

gether. 

64*    Where  a  hnsband  inherits  from  his  childless  wife,  A  half  with  a 
(bis  share  in  this  case  being  one-half,)  and  there  are  other  ortwo-tbirdf. 
ckdmants  entitled  to  a  sixth,  a  third,  or  two-thirds,  snch 
as  a  father,  a  mother,  or  two  sisters,  the  division  must  be 
by  six. 

65.    Where  a  hnsband  inherits  from  his  wife  who  leaves  A  foarth  with 
children,  or  a  wife  from  her  childless  hnsband  (the  shares  of  third  or  two- 
these  persons  respectively  in  these  cases  being  one-fonrth),  ^^^^^ 
and  there  are  other  claimants  entitled  to  one-sixth,  one- 
third,  or  two-thirds,  the  division  mnst  be  by  twelve. 


66-    Where  a  wife  inherits  from  her  hnsband,  leaving  An   eighth 
children,  her  share  in  that  case  being  one-eighth,  and  there  th^^w'^c^ 
I   are  other  claimants  entitled  to  one-sixth,  one-third,  or  two-  ^^'^ 
ihirdsj  the  division  mnst  be  by  twenty-fonr. 

67.    Where  six  is  the  nnmber  of  shares  into  which  it  is  Of    the    in- 
prqMr  to  distribute  the  estate,   bnt  that  nnmber  does  not 
anit  to  satisfy  all  the  sharers  withont  a  fraction,  it  may  be 
f   iooreased  to  seven,  eight,  nine,  or.  ten. 
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Of  twelve.  68*    Where  twelve  is  the  namber,  and  it  does  not  enit^  it 

may  be  increased  to  thirteen^  fifteen^  or  seventeen. 

Of     twenty-      gg.    Where  twenty-fonr  is  the  number,  and  it  does  not 
four,  .     .^  ,      .  "^    ,  ' 

suity  it  may  be  increased  to  twenty-seven. 


SECTION  V. 

Rules  of  Diatribution  among  Numerous  Olaimants. 

Bqnal  nam-  70'  Numbers  are  said  to  be  mootumcLail,  are  eqaal^  where 
they  exactly  agree. 

Conoordant.  71*  They  are  said  to  be  mootudakhil,  or  concordant^ 
where  the  one  nnmber  being  maltiplied,  exactly  measnrea 
the  other. 

GompoBite*  72*    They  are  said  to  be  mootuwafiq^  or  composite^  where 

a  third  nnmber  measures  them  both. 

Prime.  73.    They  are  said  to  be  mooiuhayunf  or  prime^  where 

no  third  number  measures  them  both. 

Prindpiea  of  74-  There  are  seven  rules  of  distribution,  the  first  three 
distribution.  ^£  which  depend  upon  a  comparison  between  the  number  o£ 
the  heirs  and  the  number  of  the  shares;  and  the  foar 
remaining  ones  upon  a  comparison  of  the  numbers  of  the 
different  sets  of  heirs^  after  a  comparison  of  the  nnmber  of 
each  set  of  heirs  with  their  respective  shares. 

First  prinoi-      75*    The  first  is  wben,  on  a  comparison  of  the  number 
^  ^*  of  the  heirs  and  the  nnmber  of  shares^  it  appears  tbat  they 

exactly  agree,  there  is  no  occasion  for  any  arithmetical  pro- 
cess. Thus,  where  the  heirs  are  a  father,  a  mother,  and  two 
daughters,  the  share  of  the  parents  is  one-sixth  each,  and 
that  of  the  daughters  two-thirds.    Here,  according  to  prin« 
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ciple  61^  the  diyision  mtist  be  by^ix ;  of  which  each  parent 
takes  one^  and  the  remainiog  f oar  go  to  the  two  daaghters. 

76-  The  second  is  when^  on  a  comparison  of  the  number  Second  prin- 
of  the  heirs  and  the  number  of  shares^  it  appears  that  the 
heirs  cannot  get  their  portions  without  a  fraction^  and  that 
some  third  number  measures  them  both^  when  tbey  are 
termed  mootuwafiq,  or  composite ;  as  in  the  case  of  a  father^ 
a  mother,  and  ten  daughters.  Here  according  to  principle 
61|  the  division  must  be  by  six.  But  when  each  parent  has 
taken  a  sixths  there  remain  only  four  to  be  distributed 
among  the  ten  daughters,  wbich  cannot  be  done  without  a 
fraction ;  and  on  a  comparison  of  the  number  of  heirs  who 
cannot  get  their  portions  without  a  fraction,  and  the  number 
of  shares  remaining  for  them,  they  appear  to  be  composite, 
or  agree  in  two.  In  this  case  the  rule  is,  that  half  the 
Bumber  of  such  heirs,  which  is  5,  must  be  multiplied  into 
the  number  of  the  original  division  6 :  thus  5  X  6  =  80;  of 
which  the  parents  take  ten  or  five  each,  and  the  daughters 
twenty  or  two  each. 

77.  The  third  is  when,  on  a  comparison  of  the  number  of  Third  prinoi- 
the  heirs  and  the  number  of  shares,  it  appears  that  the  heirs 
cannot  get  their  portions  without  a  fraction,  and  that  there  is 
one  over  and  above  between  the  number  of  such  heirs,  and 
the  number  of  shares  remaining  for  tbem.  This  is  termed 
mootubayun,  or  prime,  as  in  the  case  of  a  father,  a  mother, 
and  five  daughters.  Here  also  according  to  principle  61 
above  quoted,  the  division  must  be  by  six.  But  when  each 
parent  has  taken  a  sixth,  there  remain  only  four  to  be  distri- 
bnted  among  the  five  daughters,  which  cannot  be  done  with- 
out a  fraction,  and  on  a  comparison  of  the  number  of  heirs 
who  cannot  get  their  portions  without  a  fraction,  and  the 
Bamber  of  shares  remaining  for  them,  they  appear  to  be 
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'  mootubayun,  or  prima  In  this  case  the  rule  is,  ibat  ilie 
^hole  number  of  sach  heirs^  which  ia  five,  must  be  mnlti- 
plied  into  the  number  of  the  original  divisiou.  Thus  5x6 
"-  80 ;  of  which  the  parents  take  ten  or  five  eacbj  and  the 
daughters  tweuty  or  four  each, 

/ 
Fourth  prin-  78.  The  fourth  is  when,  on  a  comparison  of  the  different 
sets  of  heirs^  it  appears  that  one  or  more  sets  cannot  get  their 
portions  without  a  fraction,  and  that  all  the  sets  are  mootu- 
masilj  or  eqnal^  as  in  the  case  of  six  dangliters^  three  graiid- 
motherSi  and  three  paternal  uncles ;  in  which  case  accord- 
ing to  principle  61,  the  division  must  be  by  six.  Herein 
the  first  instance,  a  comparison  must  be  made  between  the 
several  sets  and  their  respective  shares.  The  share  of  the 
daughters  is  two-thirds,  but  two-thirds  of  six  is  4,  and  4 
compared  with  the  number  of  daughters  6,  is  mootuwafiq, 
or  composite,  agreeing  in  two.  llie  share  of  the  three 
grandmothers  is  one-sixth,  but  one-sixth  of  six  is  1,  and  I 
compared  with  the  number  of  grandmothers  is  mootuhayun, 
or  prime.  The  remaining  share  which  is  one,  will  devolve 
on  the  three  paternal  uncles;  but  one  compared  with  three 
is  also  tnootubayufif  or  prime. 

Then  the  rule  is,  that  the  sets  of  heirs  themselves  must  be 
compared  with  each  other,  by  the  whole  where  it  appears  that 
they  were  moottidakhil,  or  concordant ;  or  mootubayun,  or 
prime ;  and  by  the  mensure  where  it  appears  that  they  were 
mootuwafiq,  or  composite,  and  if  agreeing  in  two  by  half.  In 
the  instance  of  the  daughters,  the  result  of  the  former  com- 
parison was,  that  they  agreed  in  two ;  consequently  the  half 
of  their  number  must  be  compared  with  the  whole  number 
of  the  grandmothers  and  of  the  uncles,  in  whose  cases  the 
comparison  showed  a  prime  result.  Thus  3  =  3  and  8  =  3, 
which  being  mootumasil,  or  equal,  the  rule  is,  that  one  of 
the  numbers  be  multiplied  into  the  number  of  the  original 
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dimioD.  Thns  8  x  6  —  18,  of  which  the  daughters  will 
Uke  (two*third8)  twelve^  or  two  each  ;  the  grandinothera 
will  take  (a  sixth)  three^  or  one  each,  aud  the  paternal 
nnoles  will  take  the  remaining  three^  or  one  each. 

79*    The  fifth  is  when^  on  a  comparison  of  the  different  Fifth  Princi- 
sets  of  heirs^  it  appears  that  one  or  more  sets  cannot  get  ^  ^' 
their  portions  without  a  fraction,   aud  that   the   sets  are  ^ 
mootudahhilf  or  concordtint;    as  in  the  case  of  4  wives^ 

3  grandmothers^  and  12  paternal  uncles.  In  this  case, 
according  to  principle  65^  the  division  must  be  by  twelve. 

Here  in  the  first  instance^  a  comparison  must  be  made 
between  the  several  sets  and  their  respective  shares.  Tims 
the  share  of  the  four  wives  is  one-tonrth  ;  but  the  fourth  of 
twelve  is  3^  and  3  compared  with  the  number  of  wives  is 
mootubayuny  or  prime.  The  share  of  the  three  grandmothers 
is  one-sixth;  but  the  sixth  of  twelve  is  2^  and  2  loompared 
with  the  number  of  grandmothers  is  also  prime.  The 
remaining  shares,  which  are  seven,  will  devolve  on  the  twelve 
paternal  uncles;  but  7  compared  with  12  is  also  prime. 

Then  the  rule  is,  that  the  sets  of  heirs  themselves  must  be 
coinpared,  the  whole  of  each  with  the  whole  of  each,  as  the 
preceding  results  show  that  they  are  prime,  on  a  comparison 
of  the  several  heirs  with  their  respective  shares.     Thus 

4  X  8  =  12,  and  8  x  4  ■—  12,  which  being  concordant,  the 
one  number  measuring  the  other  exactly,  the  rule  is,  that 
the  greater  number  must  be  multiplied  into  the  number 
of  the  original  division.  Thus  12  x  12  »■  144;  of  which 
the  wives  will  get  (one-fourth)  thirty-sir,  or  nine  each,  the 
grandmothers  (a  sixth)  twenty-four,  or  eight  each,  and  the 
paternal  uncles  the  remaining  eighty-four,  or  seven  each. 

80.    The  sixth  is  when,  on  a  comparison  of  the  different  Sixth  prlnci- 
•0(6  of  heirs,  it  appears  that  one  or  more  setstcannot  get 
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their  portions  without  a  fraction^  and  that  some  of  the  sets 
are  mootuwafiq,  or  composite^  with  each  other  ;^a8  in  the 
case  of  fonr  wives^  eighteen  danghters,  fifteen  female  ances- 
tors, and  six  paternal  uncles ;  in  which  case,  according  to 
principle  66,  the  original  division  mnst  be  by  24.  Here  in 
the  first  place,  a  comparison  must  be  made  between  the 
several  seta  and  their  respective  shares.  Thus  the  share  of 
the  fonr  wives  is  an  eighth  ;  but  an  eighth  of  24  is  8,  and 
8  compared  with  the  number  of  wives  is  mootubayun,  or 
prime.  The  share  of  the  eighteen  daughters  is  two-thirds; 
but  two-thirds  of  24  is  16,  and  16  compared  with  the  num- 
ber of  daughters  18,  is  composite,  aud  they  agree  in  2, 
The  share  of  the  fifteen  female  ancestors  is  one-sixth ;  bat 
a  sixth  of  24  is  4,  and  4  compared  with  the  number  of  female 
ancestors  15,  is  prime.  The  remaining  share,  which  is  one, 
will  devolve  on  the  sis  paternal  uncles  as  residuaries ;  but 
one  and  six  are  prime. 

Then  the  rule  is,  that  the  sets  of  heirs  themselves  mnst 
be  compared;  by  the  whole,  where  the  preceding  result 
shows  that  they  were  prime,  aud  by  their  measure^  where  it 
shows  that  they  were  composite.  Thus  4  x  2  ■«  9  —  If 
which  being  prime,  the  one  number  must  be  multiplied  by  the 
other.  This  result  must  then  be  compared  %ith  the  whole 
of  the  third  set ;  because  the  preceding  result  shows  that  set 
to  have  been  prime.  Thus  15  x  2>a-86  —  6and6-i-15— 9 
and  6  —  9  —  3,  which  agreeing  iu  8,  the  third  of  one  num- 
ber, must  be  multiplied  into  the  whole  of  the  other,  this 
result  must  also  be  compared  with  the  whole  of  the  fourth 
set;  becaase  the  preceding  result  shows  that  set  to  have 
been  prime.  Thns  6  x  30  «- 180,  which  being  concordant, 
or  agreeing  in  six,  the  sixth  of  one  number  must  be  multi- 
plied into  the  whol^  of  the  other,  but  as  it  is  obvious  that 
by  this  process  the  result  would  still  be  the  same,  multiplica- 
tion is  needless.    Theu  this  result  must  be  maltiplied  into 
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tiie  namber  of  tho  origiaal  division.  Thus  180  x  24  "^  4320, 
of  which  the  four  wives  will  gefe  an  eighth,  five  handred  aod 
forty,  or  one  hundred  and  thirty-five  each ;  the  eighteen 
daagbters  two^thirds,  two  thonsand  eight  handred  and 
^S^^y>  or  one  handred  and  sixty  each ;  the  female  ances- 
tora  oneHsizth,  seven  hundred  and  twenty,  or  forty-eight 
each ;  and  the  paternal  ancles  the  remaining  one  handred 
and  eighty,  or  thirty  each. 

81,    The  seventh  and  last  is  when,  on  a  comparison  of  the  Seyentli  prin- 
different  sets  of  heirs,  it  appears  that  all  the  sets  are  mootu*  ^'^  ^* 
hayun,  or  prime,  and  no  one  of  them  agrees  with  the  other ; 
M  in- tho  ease  of  two  wives,  six  female  ancestors,  ten 
daughters,  and  seven  paternal  uncles.     Here  according  to 
principle  66,  the  original  division  must  be  by  24. 

.  In  the  first  instance  a  comparison  must  be  made  between 
the  several  sets  of  heirs  and  their  respective  shares.  Thus 
the  tfhare  of  the  two  wives  is  one-eighth ;  but  the  eighth  of 
24  is  3,  and  3  compared  with  the  namber  of  wives  is  prime. 
The  share  of  the  six  female  ancestors  is  one-sixth ;  but  the 
Bixth  of  24  is  4,  and  4  compared  with  the  namber  of  female 
ancestors,  is  composite,  or  agrees  in  two.  The  share  of  the 
ten  daughters  is  two- thirds ;  and  two-thirds  of  24  is  16,  and 
16  compared  with  the  number  of  daughters  is  also  composite, 
or  agrees  in  two.  The  remaining  share,  which  is  one,  will 
devolve  on  the  seven  paternal  ancles ;  but  1  and  7  are  prime. 

Then  the  rule  is,  that  the  sets  of  heirs  themselves  must  be 
oompared ;  by  the  whole,  where  the  preceding  result  shows 
tiiatthey  were  prime,  and  by  the  half  or  other  measure,  where 
it  shows  that  they  were  composite.  Agreeably  to  this  rale 
ihe  whole  oE  the  first  set  of  heirs  must  be  compared  with  half 
of  the  second :  tifus  2  •»■  3  — *  1 ,  which  numbers  being  prime, 
OHiat  be  multiplied  into  each  other.     Then  the  result  must 
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be  cempat-ed  with  the  half  of  the  next  set,  the  former  resiilt 
here  also  having  ap^reed  in  2.  Thus  5  =  6 —  1  ^  which  being 
prime,  mast  be  malti^h'ed  into  each  other.  Then  the  resolt 
mnst  be  compared  with  the  whole  of  the  next  set,  the  former 
result  here  having  been  prime.  Tims  7x4  —  30  —  2x3= 
7  — « I,*  wliioh  being  also  prime,  mnst  be  mnltiplied  into  each 
other.  Thus  30  X  7  «»  210,  in  which  case  the  rnle  is,  th^ 
this  last  product  mnat  be  multiplied  into  the  number  of  the 
original  division.  Thus  210  X  24  =»  5040,  of  which  tlie  wives 
will  take  au  eighth,  six  hundred  and  thirty,  or  three  hundred 
and  fifteen  each ;  the  female  ancestors  a  sixth,  eight  liuudred 
and  forty,  or  one  hundred  and  forty  each ;  the  daughters 
two-thirds,  three  thousand  three  hundred  and  sixty,  or  three 
liundred  and  thirty-six  each ;  and  the  paternal  uncles  the 
remaining  two  hundred  and  ten,  or  thirty  each. 

Bule  for  as-  82.  When  the  whole  number  of  shares,  into  which  an 
Bharee  of  dif-  estate  should  be  made,  has  been  found,  the  mode  of  ascertain- 
hoka.*'  ^^^'  '^S  ^^^^  number  of  portions  to  which  each  set  of  heirs  is 
entitled,  is  to  multiply  the  portions  originally  assigned  them, 
by  the  same  number  by  which  the  aggregate  of  the  origiual 
portions  was  multiplied ;  as  an  easy  example  of  which  rule 
the  following  case  may  be  mentioned.  There  are  a  widow, 
eight  daughters,  and  four  paternal  uncles;  the  shares  of  the 
two  first  sets  being  one-eighth  and  two-tliirds,  the  estate, 
according  to  principle  66,  must  be  made  originally  into 
24  parts,  of  which  the  widow  is  entitled  to  3,  the  daughters  to 
16,  and  there  remain  5  to  be  divided  among  the  four  paternal 
uncles,  but  which  cannot  be  done  without  a  fraction*  Here 
the  proportion  between  the  shares  and  the  heirs  who  caunot 
get  their  portions  without  a  fraction,  must  be  ascertained, 
and  4  =  5 — 1  being  prime,  the  rule  is  (see  No.  77)  to 
multiply  the  number  of  the  original  division  by  the  whole 

•  Note. — There  is  apparently  an  error,  or  omissiou  of  the  figure  2  here,  m 
the  original  text. — £U>. 
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Bomber  of  the  heirs  so  eiinaied.  Tims  24  x  4  i-  96.  Here 
W  find  the  shares  of  eacli  set^  mnUiply  what  each  was 
Of%iaalIj  declared  entitled  to^  by  the  noiuber  by  whioh'tlie 
aggregate  of  all  the  origioal  portions  was  moUiplied.  Thus 
8x4-1-12^  the  sliare  of  the  widow;  16x4'»64/the  share 
of  the  daaghters ;  and  5  x  4  "«i  20^  the  share  of  the  paternal 
ueles. 

83.    To  fiud  the  portion  of  each  iudividoal  in  the  several  R"'®  'o""  ••• 

.       • ,     .  .     ,  •  ,  ,  -  oertaining  the 

Bets  of  heirs,  ascertsiin  how  many  times  the  number  of  per-  tharesofeaoh 

sons  in  each  set  may  be  maltiplied  into  the  number  of  shares  [he'^  difl^rent 

uHimately  assigned  to  each  set.     Thus  8  x  8  ■-  64,  and  ■«»*  <>'  ^•»"- 

5x4e.20.     Here  eight  will  be  tlie  share  of  each  daughter, 

aod  four  the  share  of  each  paternal  uncle,  which,  with  the 

twelve  which  formed  the  share  of  the  widow,  will  make  up 

the  required  number  niuety-six. 


SECTION   VI. 
Of  Eh^tmon  Jrom  and  partial  Surrender  of  Inheritance. 

84.  Exclusion   is  either  entire  or  partial.     By  entire  'Two  deiorip- 
ezclusiou  is  meant,  the  total  privation  of  right  to  inherit,  aion. 

By  partial  exclusion  is  meant,  a  diminution  of  the  portion 
to  which  the  heir  would  otherwise  be  entitled.  Entire  exdu- 
Mon  is  brought  abont  by  some  of  the  personal  disqualifica- 
tions euamerated  in  principle  (6)»  or  by  the  interveutiou  of 
an  heir,  in  default  of  whom  a  claimant  would  have  been  Eiplanation 
entitled  to  take,  but  by  reason  of  whose  intervention  he  has 
no  right  of  inheritance. 

85.  Those  who  are  entirely  excluded  by  reason  of  per-  In  what  oa«e 

II.-  •  I.        *"  entirely 

lonal  disqualification,  do  not  exclude  other  heirs,  either  ezoinded  heir 

entirdy  or  partially  j  but  those  who  are  excluded  by  reason  Ji^^m  Ifthew! 

of  some  intervening  heir,  do  in  some  instances  partially 

exclude  others. 
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Example.  86.    For  instance,  a  man  dies,  leayiDg  a  father,  a  mother, 

and  two  8istei*s,  who  are  infidels.  Here  the  mother  will  get 
her  third,  notwithstanding  the  existence  of  the  two  infidel 
sisters,  who  are  excluded  by  reason  of  their  personal  dis- 
qualification ;  but  had  they  not  been  infidels,  she  would  only 
have  been  entitled  to  a  sixth,  although  the  sisters,  who 
partially  exclude  her,  are  themselves  entirely  excluded  by 
reason  of  the  intervejiition  of  the  father. 

Bulee   where       g^^    jf  qj^q  qJ  jjJjq  heirs  choose  to  surrender  his  portion 

one    of     the  ^  ,  ^ 

heirs  makes  a  of  the  inheritance  for  a  cousideration,  still  he  must  be 

der    of^  hiB  included  in  the  division.     Thus  in  the  case  of  there  beingf  a 
"^^^'  husband,  a  mother,  and  a  patern^  nncle,  the  shares  are  one- 

half  and  one-third.  Here  according  to  principle  64^  the 
property  must  be  made  into  six  shares ;  o£  which  the  hus- 
band was  entitled  to  three,  the  mother  to  two,  and  tlie 
paternal  uncle,  as  a  residuary,  to  the  reroaiuiug  one.  Now 
supposing  the  estate  left  to  amount  to  six  lacs  of  rupees^ 
and  the  husband  to  content  himself  with  two,  still,  as  far 
as  affects  the  mother,  the  division  must  be  made  as  it  he 
had  been  a  party,  and  of  the  remaining  four  lacs  the  mother 
must  get  two ;  otherwise,  were  he  not  made  a  party,  the 
mother  would  get  only  one-third  of  four,  instead  of  one- 
third  of  six  lacs  as  her  legal  share,  and  the  remainder  would 
go  to  the  uncle  as  residuary. 


SECTION  VII. 
Of  the  Increase. 

DefiDition  of  88.  The  increase  is  where  there  are  a  certain  number  of 
legal  sharers,  each  of  whom  is  entitled  to  a- specific  portion, 
and  it  is  found,  on  a  distribution  of  the  shares  into  which  it 
is  necessary  to  make  the  estate,  that  there  is  not  a  sufficient 
number  to  satisfy  the  just  demands  of  all  the  claimants. 


the  increase. 
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89.  Ife  takes  effect  in  three  oases ;  either  when  the  estate  Oasef  in 
I  riioald  be  laade  iuto  six  shares,  or  when  it  should  be  made  effeou ' 

I  into  iwelyOj  or  when  it  should  be  made  into  twenty-four.  . 
f  See  principles  (67,  68,  69).     One  example  will  suffice  : 

90.  A  Tiroman  leaves  a  husband,  a  daughter,  and  both  Example  of. 
parents.     Here  the  property  should  be  made  iuto  twelve 

parts,  of  wliicfa,  after  the  husband  has  taken  his  fourth  or 
diree,  and  the  parents  have  taken  their  two-sixths  or  four, 
tbere  remain  only  five  shares  for  the  daughter,  instead  of  six, 
or  the  moiety  to  which  by  law  she  is  entitled.  In  this  case 
the  namber  twelve,  into  which  it  was  necessary  to  make  the 
estate,  most  be  increased  to  thirteen,  with  a  view  of  enabling 
tlie  daughter  to  realize  sil  8hai*es  of  the  property. 


SECllON  VIII. 
Ofths  Return. 
91.     The  return  is  where  there  being  no  residuaries,  the  Definition  of 
snrplns,  after  the  distribution  of  the  shares,  returns  to  the 
sharers,  and  the  doctrine  of  it  is  as  follows  : 


the  retam. 


92.  It  takes  effect  in  four  cases ;  first,  where  there  is  only  Ciroomitan. 
one  class  of  sharers  unassooiated  with  those  not  entitled  to  irhiohit takes 
claim  the  return,  as  in  the  instance  of  two  daughters,  or  two  ^^^^ 
sisters ;  in  which  cases  the  surplus  must  be  made  into  as  First  case, 
many  shares  as  there  are  sharers,  and  distributed  among  •^°*P^®  ®'- 
them  equally. 

93.  Secondly,  where  there  are  two  or  more  classes  of  Second  case, 
sharers,  unassooiated  with  those  not  entitled  to  claim  the  ®**™P^®  ®^* 
retoro,  as  in  the  instance  of  a  mother  and  two  daughters ;  in 

which  case  the  surplus  must  be  made  into  as  many  shares  as 
may  correspond  with  the  shares  of  inheritance  to  which  the 
parties  are  entitled,  and  distributed  accordingly.     Thus  the 
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mother's  share  being  one-siztbi  and  the  two  danghtera' 
share  two-ihirdSi  the  surplas  mast  be  made  into  six,  of  whioh 
the  mother  will  take  two  and  the  daughters  fonr. 

Third     case,      94,    Thirdly,  when  there  is  only  one  class  of  sharers, 
example  of.  ,  1   .        • 

associated  with  those  not  entitled  to  claim  the  retarD,  as  in 

the  instance  of  three  daughters  and  a  husband ;  in  which 
case  the  whole  estate  most  be  divided  into  the  smallest 
number  o£  shares  of  which  it  is  susceptible,  consistently, 
with  giving  the  person  excluded  from  the  return  his  share  of 
the  inheritance^  (which  is  in  this  case  fonr),  and  the  husband 
will  take  one  as  his  legal  share  or  a  fourth,  the  remaining 
three  going  to  the  danghters  as  their  legal  shares  and  as  the 
return ;  but  if  it  cannot  be  so  distributed  withont  a  fraction^  as 
in  the  case  of  a  husband  and  six  daughters,  (three  not  beiog 
capable  of  division  among  six),  the  proportion  must  be  ascer- 
tained between  the  shares  and  sharers.  Thus  3x2  =  6, 
whioh  agreeing  in  three,  the  rule  is,  that  the  numbei^  4,  into 
whioh  the  estate  was  intended  to  be  distributed,  must  be 
multiplied  by  2,  that  is,  the  measure  or  a  third  of  the  number 
of  those  entitled  to  the  retut*n«  Thus  4  X  2»=»8,  of  which 
the  husband  will  take  two,  and  the  daughters  six  or  one 
each ;  and  if  on  a  comparison  as  above,  the  result  should 
be  prime,  as  in  the  case  of  a  husband  and  five  daughters^ 
the  number  4,  into  which  it  was  intended  to  distribute  the 
estate,  must  be  multiplied  by  5,  or  the  whole  of  the  number 
of  those  entitled  to  a  return.  Thus  4  X  5»='20,  of  whioh 
the  husband  will  take  five,  and  the  daughters  fifteen^  or 
three  each. 

Poarth  case,      95,    Fourthly,  where  there  are  two  or  more  classes  of 

example  of » 

sharers,  associated  with   those  not  entitled  to  claim 

return,  as  in   the    instance    of    a   widow,  four    patei 
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grandmothers^  and  six  sisters  by  the  same  mother  only ;  in 
which  case  the  whole  estate  mnst  be  divided  into  the  smallest 
nnmber  of  shares  of  which  it  is  susceptibloj  consistently  with 
giving  the  person  ezcladed  from  the  retnm  her  share  of  the 
inheritance  (which  is  in  this  case  four).  Then,  after  the 
widow  has  taken  her  share^  there  remain  three  to  be  divided 
among  the  grandmothers  and  half-sisters;  bnt  the  share  of  the 
grandmothers  is  one-sixth,  and  of  the  half-sisters  one-third, 
and  here,  to  give  them  their  portions,  the  remainder  should 
be  made  into  six :  bnt  a  third  and  a  sixth  of  this  nnmber 
amount  to  three,  which  agrees  with  the  number  to  be 
divided  among  them ;  of  which  the  half-sisters  will  take  two, 
and  the  grandmothers  one.  Had  there  been  only  one  grand- 
mother, and  only  two  half-sisters,  there  wonid  have  been  no 
necessity  for  any  f nrther  process,  as  the  grandmother  would 
have  taken  one-third,  and  the  two  half-sisters  the  other  two- 
thirds.  But  it  is  obvious,  that  two  shares  cannot  be  distri- 
buted among  the  six  half-sisters,  nor  one  among  the  fonr 
paternal  grandmothers  withont  a  fraction.  To  find  the 
number  into  which  the  remainder  should  be  made,  recourse 
mnst  be  had  to  the  seventh  principle  of  distribution.  The 
proportion  between  the  shares  and  the  sharers  respectively 
most  first  be  ascertained.  Thus  2  x  3a=>6,  which  being 
composite  or  agreeing  in  two,  and  1  X  3  =  4  —  1,  which 
being  prime,  the  whole  of  one  set  of  sharers  must  be  com- 
pared with  the  half  of  the  other.  Thus  3  =  4  —  1,  which 
also  being  prime,  one  of  the  numbers  must  be  multiplied  by 
the  other.  Thus  3  X  4  »>  12 ;  and  having  found  this  number, 
it  must  be '  multiplied  into  that  of  the  original  division. 
Thus  4  X  12  =  48,  of  which  the  grandmothers  will  get  12 
or  three  each,  12  being  to  48  as  1  to  4,  and  the  half-sisters 
24  or  4  each,  24  being  to  48  as  2  to  4,  and  the  widow 
will  take  the  remaining  twelve.  It  is  different  if  the  shares 
of  the  persons  entitled  to  a  return,  do  not  agree  with  the 
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number  left  for  them^  after  dedacting  ibe  sbare  of  tbe  per- 
son not  entitled  to  a  return^  as  in  tbe  case  of  a  widow,  nine 
dangbters^  and  six  paternal  grand  motbers.  Here  tbe  pro- 
perty mnst  in  tbe  first  iostance  be  made  into  eight  sbares, 
being  tbe  smallest  number  of  wbicb  it  is  susceptible,  con- 
sistently witb  giving  tbe  widow  ber  sbare.  Then,  after  the 
widow  bas  taken  ber  sbare,  there  remain  seven  to  be  divided 
among  tbe  daugbters  and  tbe  grandmothers  ;  but  tbe  share 
of  tbe  grandmothers  is  one-sixth,  and  of  tbe  daugbters  two- 
thirds  ;  and  here,  to  give  them  their  portions,  tbe  property 
divisible  among  them  sbould  be  made  into  six  parts ;  but  a 
sixtb  knd  two-thirds  of  tbis  nnmber  amonnt  to  5,  wbicb  dis- 
agrees witb  tbe  number  to  be  divided  among  them ;  in  which 
case  tbe  rule  is,  that  the  number  of  shares  of  tbose  entitled 
to  a  returo,  must  be  multiplied  by  tbe  number  into  which 
it  was  necessary  to  make  the  property  originally.  Thas 
8  X  5  -1-  40,  of  which  tbe  widow  will  take  5,  tbe  daugbters 
will  take  28,  and  tbe  grandmotbers  7.  Bnt  it  is  obvious,  that 
28  cannot  be  distributed  among  tbe  nine  daagbters,  nor  7 
among  tbe  six  paternal  grandmothers,  without  a  fraction. 
To  find  tbe  number  into  wbicb  the  remainder  sboold  be 
distributed,  recourse  sbould  be  bad  to  tbe  sixth  principle  of 
distribation.  The  proportion  between  tbe  sbares  and  the 
sharers  respectively  must  first  be  ascertained.  Tbas  9  x  So- 
28  —  1,  and  6  =■  7  —  1,  both  of  wbicb  being  prime,  the  whole 
of  one  set  of  sharers  must  be  compared  witb  the  whole  of  the 
other  set.  Thus  6  =■  9  —  3,  which  being  concordant  or  agree- 
ing in  3,  the  rule  is,  tbat  the  third  of  one  of  the  numbers 
must  be  multiplied  into  the  wbole  of  the  other.  Thns  3x6 
en  18 ;  and  having  found  this  number,  it  mnst  be  rnnUi- 
plied  into  tbat  of  tbe  preceding  resnlt.  Thus  40  x  18  =*  720, 
of  which  tbe  daugbters  will  get  504  or  56  each,  504  being 
to  720  as  28  to  40 ;  the  grandmothers  will  get  126  or  21 
each,  126  being  to  720  as  7  to  40;  and  tbe  widow  will  get 
the  remaining  ninety. 
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SECTION  IX. 

Of  Vested  Inheritances. 

96.  Where  a  person  dies  and  leares  beirs^  some  of  DefioiUon 
whom   die  prior  to  any  distribution  of  the  estate^    the  heritanoes. 
surfivors  are  said  to  have  vested  interests  in  the  inherit- 

anoe ;  in  which  case  the  rule  is^   that   the  property   of  Bales  in  case 
the  first    deceased    mnst    be    apportioned    among    his 
BOTeral  heirs  living  at  the  time  of  his  death,  and  it  must 
be  supposed   that  they  received  their  respective  shares 
accordingly. 

97.  The  same  process  must  be  observed  with  reference  l>i^to. 
to  the  property  of  the  second  deceased^  with  this  difference^ 

that  the  proportion  must  be  ascertained  between  the  number 
of  shares  to  which  the  second  deceased  was  entitled  at  the 
first  distribution^  and  the  number  into  which  it  is  requisite 
to  distribute  his  estate  to  satisfy  all  the  heirs. 

98-  If  the  proportion  should  appear  to  be  prime^  the  ^^^^* 
rale  isj  that  the  aggregate  and  individui^  shares  of  the  pre- 
ceding distribution  mnst  be  multiplied  by  the  whole  num- 
ber of  the  shares  into  which  it  is  necessary  to  make  the 
estate,  at  tiie  subsequent  distribution,  and  the  individual 
Bharea  at  the  subsequent  distribution  must  be  multiplied 
by  the  number  of  shares  to  which  the  deceased  was  entitled 
at  the  preceding  one/ 

99.  If  the  proportion  should  be  concordant,  or  composite,  j^*^^^ 
ibe  rule  is,  that  the  aggregate  and  individual  shares  of  the 
pvecedmg  cUstribution  must  be  multiplied  by  the  measure 
of  the  iftumber  of  shares  into  which  it  is  necessary  to  mdke 
tbe  estate  at  the  subsequent  distribution,  and  the  individual 
Bhares  at  the  subsequent  distribution  must  be  multiplied  by 


Digitized  by 


Google 


28  Of  Vested  Inheritances. 

the  measure  of  the  number  of  shares  to  which  the  deceased 
was  entitled  at  the  preceding  distribution. 

Example  of,  JQQ^  ji^P  instance,  a  man  dies  leaving  A,  his  wife,  B 
and  C,  his  two  sons,  and  D  and  E,  his  two  daughters ;  of 
whom  A  and  D  died  before  the  distribution,  the  former 
leaving  a  mother,  and  the  latter  a  husband. 

At  the  first  distribution  the  estate  should  be  made  into 
forty-eight  shares,  of  which  the  widow  will  get  six,  the  sons 
fourteen  each,  and  the  daughters  seven  each.  On  the  death 
of  the  widow,  leaving  a  mother  and  the  above  four  children, 
her  estate  should,  in  the  first  instance,  be  made  into 
thirty-six  parts,  of  which  the  mother  is  entitled  to  six,  the 
sons  to  ten  each,  and  the  daughters  to  five  each ;  but  being 
a  case  of  vested  inheritance,  it  becomes  requisite  to  ascertain 
the  proportion  between  the  number  of  shares  to  which  she 
was  entitled  at  the  preceding  distribution,  and  the  number 
into  which  it  is  necessary  to  make  the  estate.  Thus  6x6 
n>  36,  which  proving  concordant,  or  agreeing  in  six,  the  rule 
is,  that  the  aggregate  and  individual  shares  of  the  preced- 
ing distribution  be  multiplied  by  six,  or  the  measure  of  the 
number  of  shares  into  which  it  is  necessary  to  make  the 
estate  at  the  second  distribution.  Thus  48  X  6  ==»  288,  and 
14  X  6  «»  84,  and  7  x  6  =  42 ;  but  the  measure  of  the  num- 
ber to  which  the  deceased  was  entitled  at  the  preceding 
distribution  being  only  one,  it  is  needless  to  multiply  by  it 
the  shares  at  the  second  distribution.  On  the  death  of  one 
of  the  daughters,  leaving  her  two  brothers,  her  sister,  and  a 
husband,  her  estate  should,  in  the  first  instance,  be  made 
into  ten  parts,  of  which  her  husband  is  entitled  to  five, 
her  brothers  to  two  each,  and  her  sister  to  one ;  but  being 
a  case  of  vested  inheritance,  it  becomes  requisite  to 
ascertain  the  proportion  between  the  number  of  shares  to 
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vhioh  she  was  entitled  at  tlie  preceding  distribution^  and 
the  number  into  whioh  it  is  necessary  to  make  her  estate. 
Bot  she  derived  forty-seven  shares  from  the  preceding  dis- 
tribntions  (five  at  the  second  and  forty-two  at  the  first). 
Thosl0x4— 47  — 7,and7  — 10  — 8,and3— 7  — 4,and 
3=4—  Ij  which  proving  prime^  or  agreeing  in  a  unit  only, 
the  mle  is^  that  the  aggregate  and  individual  shares  of  the 
preceding  distribntions  be  multiplied  by  ten^  or  the  whole 
number  of  shares  into  which  it  is  necessary  to  make  the 
estate  at  the  third  distribution.  Thus  288  x  10  <»  2880, 
and  84  X  10  =  840,  and  42  x  10  =  420,  and  6  x  10  —  60, 
and  10  X  10  — 100,  and  5x10  =  50.  Then  the  shares  at 
the  third  distribution  should  be  multiplied  by  the  number  of 
shares  to  which  the  deceased  sister  was  entitled  at  the  pre- 
ceding distributions.  Thus  5  x  47  =  235,  and  2  x  47  »  94, 
and  1  X  47  =  47.  Therefore  of  the  2880  shares,  the  son  B 
wiU  get  840  +  100  +  94=  1084;  the  son  0  840  +  100  +  94 
al034;  the  daughter  E  420  +  50  +  47  =  517 ;  the  mother 
of  A  60^  and  the  husband  of  D  235. 


SECTION  X. 

Of  Missing  Persons  and  Posthumous  Children. 
lOL    The  property  of  a  missing  person  is  kept  in  abey-  Of  tnissiDg 
ance  for  ninety  years.    His  estate  in  this  interval  cannot  ^    ^* 
derive  any  accession  from  the  intermediate  death  of  others, 
nor  can  any  person  who  dies  during  this  interval  inherit 
from  him. 

102*    If  a  missing  person  be  a  co-heir  with  others,  the  Of  a  missiDg 
estate  will  be  distributed  as  far  as  the  others  are  concerned,  Holiieirwith 
provided  tbey  would  take  at  all  events,  whether  the  missing  others, 
person  were  living  or  dead.    Thus  in  the  case  of  a  person 
dying,  leaving  two  daughters,  a  missing  son,  and  a  son  and 
daughter  of  such  missing  son.    In  this  case  the  daughters 
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will  take  half  the  estate  immediately »  as  that  mast  be  their 
share  at  all  eveots ;  bat  the  grandchildren  will  not  take  an  j 
things  as  they  are  precluded  on  the  supposition  of  their 
father's  being  alive. 

Of  a  child  in      IQS.    Where  a  person  dies  leaving  his  wife  pregnant,  and 
there    be'ing  he  hAs  SODS,  the  share  of  one  son  most  be  reserved  in  case  a 


60D8. 


posthumons  son  sbonld  be  bom. 


Of  a  child  in  iQ^^  Where  a  person  dies  leaving  his  wife  pregnant,  and 
there  being  he  has  no  sons,  but  there  are  other  relatives  who  wonld 
ilronid^Buo-     Buccoed  in  the  event  only  of  his  having  no  child,  (as  wonld  be 

ceed  only  on  the  case,  for  instance,  with  a  brother  or  sister),  no  immedi- 
itfl  default. 

ate  distribution  of  the  property  takes  place. 

Of  the  same,      105^    But  if  those  other  relatives  wonld  succeed  at  all 

there  being 

heirs  who       ovonts  to  Bome  portion,  (larger  without  than  with  a  child,  um 

M  events.^      would  be  the  case,  for  instance,  with  a  mother),  the  property 

will  be  distributed,  and  the  mother  will  obtain  a  sixth,  the 

share  to  which  she  is  necessarily  entitled,  and  afterwards,  if 

the  child  be  not  bom  alive,  her  portion  will  be  augmented 

to  one-third. 


SECTION  XI. 

De  Oommorienttbus. 
Hole  of  sno-  106.  Where  two  or  more  persons  meet  with  a  sudden 
two^or^m^  death  about  the  same  time,  and  it  is  not  known  which  died 
meet^^fch  a  ^^^*  **  ^^^^  ^®  presumed  according  to  one  opinion,  that  the 
sadden  death  youngest  survived  longest;  but,  according  to  the  more  aocu^ 
time.  i^&to  <^^d  prevailing  doctrine,  it  will  be  presumed  that  the 

death  of  the  whole  party  was  simultaneous,  and  the  property 
left  will  be  distributed  among  the  surviving  heirs,  aa  if  the 
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I  intaranediate  heirs  wbo  died  at  the  same  time  with  the 
original  proprietor  had  never  existed.^ 

» 
SECTION  XII. 
Of  the  Distribution  of  Assets. 
107.    What  has  preceded  relates  to  the  ascertainment  of  Of  claims  and 
ihe  shares  to  which  the  several  heirs  are  entitled  ;  but  when  ^"^  "' 
the  proper  number  of  shares  into  which  an  estate  should  be 
made,  may  have  been  ascertained,  it  seldom  happens  that  the 
assets  of  the  estate  exactly  tally  with  such  number ;  in  other 
words,  if  it  be  found  that  the  estate  should  be  made  into  ten, 
or  into  fifty  shares,  it  would  seldom  happen  that  the  assets 
exactly  amount  in  value  to  ten  or  fifty  gold  mohnrs  or  rupees. 
To  ascertain  the  proper  shares  of  the  different  sets  of  heirs  and 
creditors  in  such  cases,  the  following  rules  are  laid  down  : 

106.    When  the  number  of  shares  has  been  found  into  HqIca  for  ap« 
which  the  estate  should  be  divided,  and  the  number  of  shares  them?°'°^ 
to  which  each  set  of  heirs  is  entitled,  the  former  number  must 
be  compared  with  the  number  of  the  assets.    If  these  num- 
bers appear  to  be  prime  to  each  other,  the  rule  is,  that  the 
share  of  each  set  of  heirs  must  be  multiplied  into  the  number 

*  The  foUowing  case  may  be  cifced  as  an  example  of  tbis  mle.  A,  B  and 
C  are  grandfather,  father  and  son.  A  and  B  perish  at  sea,  without  any 
partioalara  of  their  fkte  being  known.  In  tbis  paae,  if  A  have  other  sons* 
0  will  not  inherit  any  of  bis  property,  because  the  law  recognizes  no  right 
by  representation,  and  sons  exdnde  grandsons.  Mr.  Christian,  in  a  note  to 
Bladntone's  Commentaries  (vol.  2,  page  516),  notices  a  cnrions  qnestion  thnt 
VM  agitated  some  time  ago,  where  it  was  contended  that  when  a  parent 
U)d  child  perish  together,  and  the  priority  of  their  death  is  nnknown,  it  was 
A  rale  of  the  civil  law  to  presume  that  the  child  survives  the  parent.  He 
Proceeds  however  to  say  "  But  I  should  be  inclined  to  think  that  our  Courts 
^iild  require  more  tlum  presumptive  evidence  to  support  a  claim  of  this 
Qfttnre.  Some  curious  oases  d$  eommorientibua  may  be  seen  in  eauaea  cela^ 
^  t  torn,  412  et  seq.,  in  one  of  which,  where  a  father  and  son  were  slain 
^[ether  in  battle^  and  on  the  same  day  the  daughter  became  a  professed 
^^^  it  was  determined  that  her  civil  death  was  prior  to  the  death  of  her 
^ther  and  brother,  and  that  the  brother,  having  arrived  at  the  age  of 
P^ibtrty,  9hoald  be  presumed  to  have  survived  his  fathw." 
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of  the  assets,  and  the  result  divided  by  tlie  immber  oE  shares 
into  which  it  was  foand  necessary  to  make  the  estate.    For 
Where  the      iostaoce^  a  man  dies,  leaving  a  widow^  two  daughters^  and  a 
prime.  paternal  uncle,  and  property  to  the  amonnt  of  25  rupees. 

In  this  case,  the  estate  should  be  originally  divided  into  24, 
of  which  the  widow  is  entitled  to  3,  the  daughters  to  16^  and 
the  uncle  to  5.  Now  to  ascertain  what  shares  of  the  estate 
left,  these  heirs  are  entitled  to,  the  above  rule  must  be 
observed.  Thus  3  x  25  —  75,  and  16  X  25  =  400,  and 
5  X  25  =  125 ;  but  75  -4-  24  =  3^,  and  400  -4-  24  =16Jf, 
and  125  -J-  24  =  5,V 

Bitho  where  109.  If  the  numbers  are  composite,  the  rule  is  that  the 
posfto.  ^^^'  share  of  each  set  of  heirs  roust  be  multiplied  into  the  measure 
of  the  number  of  the  assets,  and  the  result  divided  by  the 
measure  of  the  number  of  shares  into  which  it  was  foand 
necessary  to  make  the  estate.  For  instance,  a  man  dies, 
leaving  the  same  number  of  heirs  as  above  and  property  to 
the  amount  of  50  rupees.  Now  as  24  and  50  agree  in  2,  the 
measure  of  both  numbers  is  half.  Thus  3  x  25  =^  75,  and 
16  X  25—  400,  and  5  x  25  —  125,  but  75  -5-  12  =-6i»j, 
and  400  -r  12  =-  S3j%  and  125  -f-  12  =-  10 j«^,. 

And  of  indm-  HO.  If  it  be  desired  to  ascertain  the  number  of  shares 
eirs.  ^£  ^y^^  assets  to  which  each  individual  heir  is  entitled,  the 
same  process  must  be  resorted  to,  with  this  diff<3rence,  that 
the  number  of  the  assets  must  be  compared  with  the  share 
originally  alloted  to  each  individual  heir,  and  the  multipli* 
cation  and  division  proceeded  on  as  above.  For  instan<^9, 
in  the  above  case  the  original  share  of  each  daughter  was 
8,  and  8  x  25  =  200,  and  200  ^  12  =  16/,. 

And  of  111     In  a  distribution  of  assets  among  creditors,  the  rule 

creditors.        jg^  ^]^^^  ^j^^  aggregate  sum  of  their  debts  must  be  the  number 
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iuto  which  it  is  necessary  to  make  the  estate^  and  the  sam 
of  each  creditor's  claim  mast  be  considered  as  bis  share. 
For  instance^  supposing  the  debt  of  one  creditor  to  amount 
to  16  rupees^  of  another  to  5,  and  of  another  to  3,  and  the 
debtor  to  have  left  property  to  the  amount  of  21  rupees. 
By  observing  the  same  process  as  that  laid  down  in  princi- 
ple (109),  it  will  be  found  that  the  creditor  to  whom  the 
debt  of  16  rupees  was  due^  is  entitled  to  14  rupees,  the 
creditor  of  5  rupees  to  4  rupees  6  annas,  and  the  creditor 
of  3  rupees  to  2  rupees  10  annas. 


SECTION  XIII. 
Of  Partiticm. 
112.    Where  two  persons  claim  partition  of  an  estate  which  Property 
has  devolved  on  them  by  inheritance,  it  should  be  granted ;  nientfy^parS- 
and  so  also  where  one  heir  claims  it,  provided  the  property  ^!®ilSj^"Ji^ 
admit  of  separation  without  detriment  to  its  utility.  amoDg  the 

beirs  at  the 
desire  of  one 
or  more. 

113*    But  where  the  property  cannot  be  separated  without  inothercases, 

detriment  to  its  several  parts,  the  consent  of  all  the  co-heirs  Jjjjn^hoiil? 

is  reqaisite;  so  also  where  the  estate  consists  of  articles  of  not  take  place 
j.^  ,  .  without  the 

ainerent  species.  consent  of  ail. 

114-     On  the  occasion  of  a  partition,  the  property  (where  Mode  of  dis* 
it  does  not  consist  of  money)  should  be  distributed  into  ^•^^'^^^^^'o- 
several  distinct  shares,  corresponding  with  the  portions  of 
the  co-heirs:  each  share  should  be  appraised^  and  then 
recourse  should  be  had  to  drawing  of  lots. 

115.    Another  common  method  of  partition  is  by  usufruct,  Of  partition 
where  each  heir  enjoys  the  use  or  the  profits  of  the  property    ^  °^   '^°** 
by  rotation ;  but  this  method  is  subordinate  to  actual  par- 
tition, and  where  one  co-heir  demands  separation^  and  the 
other  a  division  of  the  usufruct  only,  the  former  claim  is 
entitled  to  preference  in  all  practicable  cases. 


Digitized  by 


Google 


CHAPTER  II. 

OP  INHERITANCE  AOCORDING  TO  THE  IMAMEBYA, 
OR  SOHIA  DOCTRINE. 

Three  sonrces  !•  According  to  the  tenets  of  tUa  Beet,  the  right  of 
UiheritMTO.^^  inheritance  proceeds  from  three  different  sources. 

Ennmeration  2.  First^  it  accrues  by  virtue  of  consanguinity.  Second- 
of  them.  j^^  ^^  virtue  of  marriage.    Thirdly,  by  virtue  of  WiUa.* 

Heirs  by  oon-  3.  There  are  three  degrees  of  heirs  who  succeed  by  virtue 
ooDsicrt^of  ^^  consanguinity ;  and  so  long  as  there  is  any  one  of  the  first 
three  degrees,  degree,  even  though  a  female,  none  of  the  second  degree 

can  inherit ;  and  so  long  as  there  is  any  one  of  the  second 

degree,  none  of  the  third  can  inherit. 

Enumeration  4.  The  first  degree  comprises  the  parents,  and  the  chil- 
firsTdegree.     ^*'®^>  ^^^  grandchildren,  how  low  in  descent  soever,  the 

nearer  of  whom  exclude  the  more  distant.  Both  parents, 
Their  relative  or  one  of  them,  inherit  together  with  a  child,  a  grandchild, 
^'^   ^'  or  a  great-grandchild ;  but  a  grandchild  does   not  inherit 

together  with  a  child,  nor  a  great-grandchild  together  with 

a  grandchild. 

Snb-diTiaion  5.  This  degree  is  divided  into  two  classes ;  the  roots 
which  are  limited,  and  the  branches  which  aro  nnlimited. 
The  former  are  the  parents  who  are  not  represented  by 
their  parents ;  the  latter  are  the  children  who  are  repre- 

*  In  a  note  to  his  translation  of  the  Hedaya,  Mr.  Hamilton  obserres, 
that  "  there  is  no  single  word  in  onr  langaage,  fallj  expressive  of  this 
term."  The  shortest  definition  of  it  is,  "  the  relation  between  the  master 
(or  patron)  and  his  freedman/'  but  even  this  does  not  express  the  whole 
meaning.  Had  he  proceeded  to  state  "  and  the  relation  between  two  per- 
sons who  had  made  a  reciprocal  testamentary  contract,"  the  definition 
might  have  been  more  complete. 
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sented  by  their  children.  An  individual  of  one  class  does 
not  ezclade  an  indiTidual  of  the  other^  though  his  relation 
to  the  deceased  be  more  pi*oximate;  bat  the  individuals 
of  either  class  ezclade  each  other  in  proportion  to  their 
proximity. 

6.  No  claimant  has  a  title  to  inherit  with  children^  bnt  Of  co-heirs 
the  parents,  or  the  husband  and  wife.  "^'^^  °*'"^"^°' 

7.  The  children  of  sons  take  the  portions  of  sons,  and  Of  the  sons'  ^ 
the  children  of  daughters  take  the  portions  of  daughters,  offapring.  " 
howeyer  low  in  descent. 

8.  The  second  degree  comprises  the  grandfather  and  Of  the  second 
grandmother,  and  other  ancestors,  and  brothers  and  sisters, 

and  their  descendants,  however  low  in  descent,  the  nearer 

of  whom  exclude  the  more  distant.     The  great-grandfather 

cannot   inherit   together,  with   a   grandfather  or  a  grand-  Their  relative 

mother ;  and  the  son  of  a  brother  cannot  inherit  with  a  ^^ 

brother  or  a  sister ;  and  the  grandson  of  a  brother  cannot 

inherit  with  the  sou  of  a  brother,  or  with  the  son  of  a  sister. 

9.  This  degree  again  is  divided  into  two  classes ;  the  Sub.di?iaion 
grandparents  and  other  ancestors,  and   the  brethren  and  ^  ' 

their  descendants.  Both  these  classes  are  unlimited,  and 
their  representatives  in  the  ascending  and  descendiug  line 
may  be  extended  ad  infinitum.  An  individual  of  the  one 
class  does  not  exclude  an  individual  of  the  other,  though 
his  relation  to  the  deceased  be  more  proximate;  but  the 
individuals  of  either  class  exclude  each  other,  in  proportion 
to  their  proximity. 

10.  The  third  degree  comprises  the  paternal  and  mater-  of  the  third 
nal  nncles  and  aunts  and  their  descendants,  the  nearer  of  ^^e^^®* 
whom  exclude  the  more  distant.     The  son  of  a  paternal 
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Additional 
rales. 


Tbeir  relaiiye  unole  caunot  iDherit  with  a  paternal  nnclej  or  a  paternal 
^^^^'  aunt ;  nor  the  son  of  a  maternal  uncle  with  a  maternal  uncle, 

or  a  maternal  aunt. 

11.  This  degree  is  unlimited  in  the  ascending  and  de* 
scending  line^  and  their  representatives  may  be  extended 
ad  infinitum ;  but  so  long  as  there  is  a  single  aunt  or  uncle 
of  the  whole  bloody  the  descendants  ot  such  persons  cannot 
inherit.  Uncles  and  aunts  all  share  together ;  except  some 
be  of  the  half,  and  others  of  the  whole,  blood.  A  paternal 
uncle  by  the  same  father  only,  is  excluded  by  a  paternal 
uncle  by  the  same  father  and  mother ;  and  the  son  of  a 
paternal  uncle  by  the  whole  blood  excludes  a  paternal 
uncle  of  the  half  blood. 


degree. 


Enumeration       \2.    In  default  of  all  the  heirs  above  enumerated,  the 

of  other  heirs 

of  the  third  paternal  and  maternal  uncles  and  aunts  of  the  father  and 
mother  succeed ;  and  in  their  default  their  descendants,  to 
the  remotest  generation,  according  to  their  degree  of  prox- 
imity to  the  deceased.  In  default  of  all  those  heirs,  the 
paternal  and  maternal  uncles  and  aunts  of  the  grandparents 
and  great-grandparents  inherit,  according  to  their  degree 
of  proximity  to  the  deceased.'^ 

13.  It  is  a  general  rule  that  the  individuals  of  the  whole 
blood  exclude  those  of  the  half  blood,  who  are  of  the 
same  rank;  but  this  rule  does  not  apply  4)0  individuala 
of  different  ranks.  For  instance,  a  brother  or  sister  of 
the  whole  blood  excludes  a  brother  or  sister  of  the  half 

•  Tliere  seems  to  be  some  similarity  between  the  order  of  sacoession 
here  laid  dowDi  and  that  prescribed  in  the  English  Law  for  taking  oat 
Letters  of  Administration  :  "  In  the  first  place  the  children,  or  on  failure 
of  the  children,  the  parents  of  the  deceased,  are  entitled  to  the  adminis- 
tration ;  both  which  indeed  are  in  the  first  degree ;  but  with  ns  the  ohil* 
dren  are  allowed  the  preference.  Then  follow  brothers,  grandfathers, 
nncles  or  nephews*  (and  the  females  of  each  class  respectively),  and  lastly, 
consins.  The  half  blood  is  admitted  to  the  administration  as  well  as  the 
whole,  for  they  are  of  the  kindred  of  the  Intestate.*'  Blatk$tone*i  Com* 
fMHtarieSi  yol.  II,  page  504. 


General  role 
relative  to 
the  half  and 
whole  blood. 

Exception, 
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bloody  a  son  of  the  brother  of  the  whole  bloody  however^  does  Example. 
not  exclude  a  brother  of  the  half  bloody  becanse  they  belong 
to  different  ranks ;  but  he  would  exclude  the  son  of  a  half 
brother  who  is  of  the  same  rank;  so  also  an  nnole  of  the 
whole  blood  does  not  exclude  a  brother  of  the  half  bloody 
though  he  does  an  uncle  of  the  half  blood. 

14.  The  principle  of  the  whole  blood  excluding  the  half  Additional 
bloody  is  confined  also  to  the  same  rank^  among  collaterals ; 
for  instance^  generally  a  nephew  or  niece,  whose  father  was 
of  the  whole  blood,  does  not  exclude  his  or  her  uncle  or 
aunt  of  the  half  blood ;  except  in  the  case  of  there  being  a  Ezoeption. 
son  of  a  paternal  uncle  of  the  whole  blood,  and  a  paternal 
uncle  of  the  half  blood  by  the  same  father  only,  the  latter 
of  whom  is  excluded  by  the  former. 

15*     This  principle  of  exclusion  does  not  extend  to  nncles  Additional 
and  aunts  being  of  different  sides  of  relation  to  the  deceased ;  the^ldea'of 
for  instance,  a  paternal  uncle  or  aunt  of  the  whole  blood,  J^»*^on  dif. 
does  not  exclude  a  maternal  uncle  or  aunt  of  the  half  blood ; 
bat  a  paternal  uncle  or  aunt  of  the  whole  blood,  excludes  a  And  wHere 
paternal  uncle  or  aunt  of  the  half  blood,  and  so  likewise  a  game.*'^ 
maternal  nncle  or  aunt  of  the  whole  blood,  excludes  a 
maternal  uncle  or  aunt  of  the  half  blood. 


16*     If  a  man  leave  a  paternal  uncle  of  the  half  blood,  and  Additional 

Polo  ivhorO 

a  maternal  aunt  of  the  whole  blood,  the  former  will  take  the  sides 
two-thirds,  in  virtue  of  his  claiming  through  the  father,  and        ®^* 
the  latter  one-third,  in  virtue  of  her  claiming  through  the 
mother ;  as  the  property  would  have  been  divided  between 
the  parents  in  that  proportion,  had  tbey  been  the  claimants 
Instead  of  the  uncle  and  aunt. 
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Farther  ex-         1?.    The  general  rule^  that  those  related  by  the  same 
^v^e toth^^ei-  father  and  mother,  exclude  those  who  are  related  by  the 
h  "u  w  **d  ^^^  ^^^  mother  only,  does  not  operate  in  the  case  of  individaala 
to  whom  a  legal  share  has  been  assigned. 


Of  uterine 
and'balf  sis- 
ters. 


Rule  in  case 
of  a  doable 
relation. 


18*  IE  a  man  leave  a  whole  sister,  a  sister  by  the  same 
mother  only,  the  former  will  take  half  the  estate  and  tho 
latter  one-siztli,  the  remainder  reverting  to  the  whole  sister ; 
and  if  there  be  more  than  one  sister  by  the  same  mother 
only,  they  will  take  one-third^  and  the  remaining  two-thirds 
will  go  to  the  whole  sister. 

19.  Where  there  are  two  heirs,  one  of  whom  stands  in  a 
double  relation :  for  iustanoe,  if  a  man  die  leaving  a  maternal 
uncle,  and  a  paternal  ancle  who  is  also  his  maternal  uncle,* 
the  former  will  take  one*third,  and  the  latter  two-thirds, 
and  he  will  be  further  entitled  to  take  one-half  of  the  third 
wbich  devolved  on  the  maternal  uncle;  and  thus  he  will 
succeed  altogether  to  five-sixths,  leaving  the  other  but 
one-sixth. 


Of  claimants 
by  marriage. 


20.  Secondly,  those  who  succeed  in  virtue  of  marriage 
are  the  husband  and  wife,  who  can  never  be  excluded  in 
any  possible  case ;  and  their  shares  are  half  for  the  husband^ 
and  a  fourth  for  the  wife,  where  there  are  no  children,  and 
a  fourth  for  the  husband,  and  an  eighth  for  the  wife,  where 
there  are  children. 


Of  tbesucccB-       21«     Where  a  wife  dies,  leaving  no  other  heir,  her  whole 
ittndwidwife.  prope^ty  devolves  ou  her  husband;  and  where  a  husband 

*  The  relation  of  paternal  and  maternal  nncle  may  exist  in  tbe  same  per- 
son in  the  following  manner :  A  Having  a  son  C  by  another  wife,  marries  B 
baring  a  daughter  D  by  another  hnsband.  Then  G  and  D  intermarry  and 
baye  issne,  a  son  E,  and  A  and  B  have  a  son  F.  Tbos  F  is  both  the  pater- 
nal and  maternal  nucle  of  £.  So  likewise  if  a  person  have  a  half  brother 
by  the  same  father,  and  a  balf  sister  by  the  same  mother,  who  intermarry, 
be  will  necessarily  be  the  paternal  and  maternal  nncle  of  their  issne. 
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diea,  leaving  no  other  heir  bat  his  wife^  she  is  only  entitled 
to  one-fonrth  of  his  property,  and  the  remaining  three- 
fourths  will  escheat  to  the  pnblio  treasury, 

22*     ^  ft  siok  man  marry  and  die  of  that  sickness,  without  Role  in  o&bo 
haying  consummated  the  marriage,  his  wife  shall  not  inherit  nofcronsom- 
his  estate ;  nor  shall  he  inherit  if  his  wife  die  before  him,  °^^<i« 
under  such  circumstances.    But  if  a  sick  woman  marry,  and 
her  husband  die  before  her,  she  shall  inherit  of  him,  though 
the  marriage  'was  never  consummated,  and   though  she 
never  recovered  from  that  sickness. 

23.  If  a  man  on  his  death-bed  divorce  his  wife,  she  shall  Rale  in  case 
inherit,  provided  he  died  of  that  sickness  within  one  year  death.bed. 
from  the  period  of  divorce ;  but  not  if  he  lived  for  upwards 

of  a  year. 

24.  I^  c^^  of  &  reversible  divorce,  if  the  hnsband  die  Andof  rever. 
within  the  period  of  the  wife's  probation,  or  if  she  die  witli- 

in  that  period,  they  have  a  mutual  right  to  inherit  each 
other's  property. 

25.  The  wife  by  an  usufructuary,  or  temporary  marriage,  And  of  irre- 
has  no  title  to  inherit.*  Sj^."'"'" 

26*    Thirdly,  those  who  succeed  in  virtue  of  Willa  ;  but  Of  claimants 
they  never  can  inherit  so  long  as  there  is  any  claimant  by    ^  ^*^^ 
consanguinity  or  marriage. 

27*     Willa  is  of  two  descriptions ;  that  which  is  derived  Two  descrip 
from  manumission,  where   the  emancipator   by  such  act 
derives  a  right  of  inheritance ;  and  that  which  depends  ou 


*  Tbis  speoiea  of  contracts  is  reprobated  by  the  orthodox  sect,  and  they 
Are  both  considered  wholly  illegal.  Bee  Hamilton's  HedaySi  toI.  I,  pages 
71  and  72. 


tions  of. 
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mutaal  compact^  where  two  persons  reciprocally  eugag^e^ 
each  to  be  heir  of  the  other. 

The  first  pre-  28.  Claimants  under  the  latter  title  are  excluded  by 
claimants  under  the  former. 

General  rales  29-  The  general  rules  of  exclusion^  according  to  this  sect, 
are  similar  to  those  contained  in  the  orthodox  doctriae ; 
except  that  they  make  no  distinction  between  male  and 
female  relations.  Thus  a  daughter  excludes  a  son's  son^ 
and  a  maternal  node  excludes  a  paternal  granduncle ; 
whereas^  according  to  the  orthodox  doctrine  in  such  cases^ 
the  daughter  would  only  get  half^  and  the  maternal  uncle 
would  be  wholly  excluded  by  the  paternal  uncle  of  the 
father. 

Difference  of      30.    Difference  of  allegiance  is  no  bar  to  inheritance^  and 

A>e8*T<^  ex-  liomicide,  whether  justifiable  or  accidental^  does  not  operate 

olade,nor  (^  exclude  from  the  inheritance.    The  homicide,   to   dis- 

less  wilf ai.  qualify,  must  have  been  of  malice  prepense. 

THe  doctrine      31*    The  legal  number  of  shares  into  which  it  is  necessary 

crease  not  *"'  ^  make  the  property,  cannot  be  increased  if  found  insuffi- 

admitted.        cient  to  satisfy  all  the  heirs  without  a  fraction.     In  such  case, 

a  proportionate  deduction  will  be  made  from  the  portiou  of 

such  heir  as  may,  under  certain  circumstances,  be  deprived  of 

a  legal  share,  or  from  any  heir  whose  share  admits  of  diminu- 

Example.         tion.     For  instance,  in  the  case  of  a  husband,  a  daughter  and 

parents.     Here  the  property  must  be  divided  into  twelve, 

of  whioh  the  husband  is  entitled  to  three  or  a  fourth ;  the 

parents  to  two-sixths  or  four,  and  the  daughter  to  half; 

but  there  ouly  remain  five  shares  for  her  instead  of  six, 

or  the  moiety   to  which  she  is  entitled.    In    this  case, 

according   to   the  orthodox  doctrine,  the   property  would 

have  been  made  into  thirteen  parts  to  give  the  daughter 
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ber  BIX  sliares ;  bnt^  according  to  tbe  Imameeya  tenets^  the 
daaghter  must  be  content  with  the  five  shares  that  remain, 
becaose  in  certain  cases  her  right  as  a  legal  sharer,  is  liable 
to  extinction;  for  instance,  had  there  been  a  son,  the 
daughter  would  not  have  been  entitled  to  any  specific  share, 
and  she  would  become  a  residuary ;  whereas  the  husband  or 
parents  can  never  be  deprived  of  a  legal  share  nnder  any 
circumstances. 

32.  Where  the  assets  exceed  the  number  of  heirs,  the^  Of  the  return, 
surplus  rererts  to  the  heirs.  The  husband  is  entitled  to 
share  in  the  return,  but  not  the  wife.  The  mother  also  is 
not  entitled  to  share  in  the  return,  if  there  are  brethren ; 
and  where  there  is  auy  iudividual  possessing  a  double  rela- 
tion, the  surplus  reverts  exclusively  to  such  individual. 

83.     On  a  distribution  of  the  estate,  the  elder  son,  if  he  Privilege    of 
be  worthy,  is  entitled  to  his  father's  sword,  his  Koran,  his  f^2!*^^°'' 
weariog  apparel  and  his  riug.^ 


*  In  tHe  foregoing  sommary  I  am  not  aware  that  I  have  omitted  any  point 
of  material  importance.  The  legal  shares  allotted  to  the  several  heirs  are 
ef  ooorse  the  same  as  those  prescribed  in  the  Soonee  Code,  both  having  the 
precepts  of  the  Koran  as  their  gaide.  The  mies  of  distribntion  and  of 
Moortaining  the  relative  shares  of  the  different  claimants  are  also  (muiatiM 
^uta%di9)  the  same.  It  is  not  worth  while  to  notice  in  this  compilation 
tbe  doctrines  of  the  Imameeya  sect  on  the  Law  of  Contracts  or  their  tenets  in 
miiceUaneoua  matters.  A  Digest  of  their  Laws,  relative  to  those  subjects, 
was  sometime  ago  prepared,  and  a  considerable  part  of  it  translated  by  an 
eminent  Orientalist  (Colonel  John  Baillie),  by  whom,  however,  it  was  left 
nnfinithed ;  probably  from  an  opinion  that  the  utility  of  the  undertaking 
ought  not  be  oommensorate  to  the  time  and  labour  employed  npon  it« 
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CHAPTEK  III. 

OF  SALE. 

Definition  of      1.     Sale  18  defined  to  be  a  mutnal  and  voluntary  exchange 

**^®*  of  property  for  property.* 

How  effected.       2-    A  contract  of  sale  may  be  effected  by  the  express 

agreement  of  the  parties^  or  by  reciprocal  delivery. 
Foar  kinds  of.       3-     Sale  is  of  foar  kinds;  consisting  of  commntation  of 

goods  for  goods :  of  money  for  money  :  of  money  for  goods  : 

and  of  goods  for  money ;  wbioh  last  is  the  most  ordinary 

species  of  this  kind  of  contract. 
Fourdenomin.       4«     Sales  are  either  absolnte^  or  conditional^  or  imperfect, 

ations  of . ,  .3 

or  void. 
Of  an  abso-        5*     An  absolate  sale  is  that  which  takes  effect  immedi- 
late  sale.         ately;  there  being  no  legal  impediment. 

Of  acondi.  6-    A  conditional  sale  is  that  which  is  suspended  on  the 

tionaiBae.  consent  of  the  proprietor,  or  (where  he  is  a  minor)  on  the 
consent  of  his  guardian,  in  which  there  is  no  legal  impedi- 
ment, and  no  condition  requisite  to  its  completion  but  such, 
consent. 

Of  an  imper-       7'     An  imperfect  sale  is  that  which  takes  effect  on  seizin; 
^^      ^*         the  legal  defect  being  cured  by  such  seissin.f 

OfaToidsale.  8-  A  void  sale  is  that  which  can  never  take  effect;  in 
which  the  articles  opposed  to  each  other^  or  one  of  them^ 
not  bearing  any  legal  value,  the  contract  is  nude. 

Of  the  con-  9.  ^0  consideration  may  consist  of  whatever  articles^ 
bearing  a  legal  value,  the  seller  and  purchaser  may  agree 

*  KoTi. — Sale,  as  the  term  is  nsed  in  Mahomedan  Law,  inolades  barter 
and  also  loan,  when  the  ar^oles  lent  are  intended  to  be  consumed,  and 
replaced  to  the  lender  by  a  similar  quantity  of  the  same  kind.  Baillie's 
Mahomedan  Law  of  Sale,  Intro.,  p.  xli.-^Eo. 

t  Vid9  App.'  Tit,  Qift,  note  to  Case  40.    BaiUie's  Sale,  p.  6,  note. 
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upon ;  and  propeffcy  may  be  sold  for  prime  cost,  or  for  more, 
or  for  less  fehan  prime  cost. 

10.    It  IS  requisite  that  there  should  be  two  parties  to  Ofthepartiet. 
every  contract  of  sale^  except  where  the  seller  and  purchaser 
employ  the  same  agent,  or  where  a  father  or  a  guardian 
makes  a  sale  on  behalf  of  a  minor,  or  where  a  slave  pur- 
chases bis  own  freedom  by  permission  of  his  master. 

U.     It  is  sufficient  that  the  parties  have  a  sense  of  the  Whomayoon- 
obligation  they  contract,  and  a  minor,  with  the  cousent  of 
Lia  guardian,  or  a  lunatic  in  his  lucid  intervals,  may  be 
contracting  parties. 

12*    In  a  commutation  of  goods  for  goods,  or  of  money  Postponing 
for  money,  it  is  illegal  to  stipulate  for  a  future  period  of  fni^t^ 
delivery ;  but  in  a  commutation  of  money  for  goods  or  of  BxcoptioD. 
goods  for  money,  such  stipulation  is  authorized. 

13.  It  is  essential  to  the  validity  of  every  contract  of  Certainty  re- 
Bale,  that  the, subject  of  it  on  the  consideration  should  be  so  ^^***  * 
determinate  as  to  admit  of  no  future  contention  regarding 

the  meaning  of  the  contracting  parties. 

14.  It  is  also  essential  that  the  subject  of  the  contract  9'^®'   ^^^ 
Bboold  be  in  actual  existence  at  the  period  of  making  the  tions. 
contract,  or  that  it  should  be  susceptible  of  delivery,  either 
iuimediately  or  at  some  future  definite  period. 

15.  In  a  commutation  of  money  for  money,  or  of  goods  Bqnaiity 
for  goods,  if  the  articles  opposed  to  each  other  are  of  the  ^[^^^  "^^^^ 
nature  of  similars,  equality  in  point  of  quantity  is  an  essen- 
tial condition. 

16.  It  is  unlawful  to  stipulate  for  any  extraneous  con-  illegal  con. 
Jition,  involving  an  advantage  to  either  party,  pr  any  uucer-    *  *^""* 
tunty  which  might  lead  to  future  litigation ;  but  if  the  Exception. 
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extraneong  condition  be  aotaally  performecl,  or  the  nncer- 
tainfcy  remored,  the  contract  will  stand  good. 

Of  optbn.  17,    It  is  lawful  to  stipulate  for  an  option  of  diasolnng 

the  contract;  but  the  term  stipulated  should  not  exceed 
three  days. 

deSbte**^'^  18,  When  payment  is  deferred  to  a  future  period,  it 
must  be  determinate  and  cannot  be  suspended  on  an  event, 
the  time  of  the  occurrence  of  which  is  uncertain,  though  its 
occurrence  be  inevitable.  For  instance,  it  is  not  lawful  to 
suspend  payment  until  the  wind  shall  blow,  or  until  it  shall 
rain ;  nor  is  it  lawful,  even  though  the  uncertainty  be  so 
inconsiderable  as  almost  to  amount  to  a  fixed  term ;  for 
instance,  it  is  not  lawful  to  suspend  payment  until  the 
sowing  or  reaping  time.* 

Sale  of  a  debt.  19.  It  is  nOt  lawful  to  sell  property  in  exchange  for  a 
debt  due  from  a  third  person,  though  it  is  for  a  debt  due 
from  the  seller. 

Resale  of  per-      80.    A  rteale  of  personal  property  cannot  be  made  by 
80^     proper-  ^^^  purchaser  until  the  property  shall  actually  have  come 
into  his  possession. 

Warranty  im-      21*    A  warranty  as  to  freedom  from  defect  and  blemish, 
^  is  implied  in  every  contract  of  sale. 

Where  tbe  88.    Where  the  property  sold  differs,  either  with  respect 

fere^rom^'e  ^  quantity  or  quality,  from  what  the  seller  had  described  it, 
description.     ^1^^  purchaser  is  at  liberty  to  recede  from  the  contract. 

Bale  of  land.  83.  By  the  sale  of  land  nothing  thereon,  which  is  of  a 
transitory  nature,  passes.  Thus  the  fruit  on  a  tree  belongs 
to  the  seller,  though  the  tree  itself,  being  a  fixture,  apper* 
tains  to  the  purchaser  of  the  land. 

*  NoTB.— This  last  instanoe  is  a  very  common  custom  in  partb  of  the 
Madras  Presidenoy.— Ed. 


J 


> 


Digitized  by 


Google 


0/  Sale.  45 

24.    Where  an  option  of  dissolving  tlie  contract  Las  been  Responaibiii. 
stipnlated  by  tbe  purchaser,  and  the  property  sold  is  injured  o^tion*^^  ^' 
or  destroyed  in  his  possession,  lie  is  responsible  for  the  price 
agreed  upon ;  but  where  the  stipulation  was  on  the  part  of 
the  seller,  the  purchaser  is  responsible  for  the  value,  only  of 
the  property. 

85.     But  the  condition   of  option  is  annulled  by   the  Option    how 
purchaser's  exercising  any  act  of  ownership,  such  as  to  *'*^'^^®^* 
take  the  property  out  of  statu  quo. 

26.    Where  the  property  has  not  been   seien  by   the  Option  to 
purchaser,  nor  a  sample  (where  a  sample  suffices),  he  is  at  nnseen'^pio^ 
hberty  to  recede  from  the  contract,  provided  be  may  not  ^^^J' 
have  exercised  any  act  of  ownership ;  if  upou  seeing  the  Exception, 
property  it  does  not  suit  his  expectation,  even  though  no 
[     option  may  have  been  stipulated. 

27«    But  though  the  property  have  not  been  seen  by  No  option  to 
the  seller,  he  is  not  at  liberty  to  fecede  from  the  contract  ■®"®"' 
(except  in  a  sale  of  goods  for  goods)  where  no  option  was  Exception. 
stipulated. 

28.    A  purchaser  who  may  not  have  agreed  to  take  the  Option  ondis. 
property  with  all  its  faults,  is  at- liberty  to  return  it  to  the  defect. 
Seller  on  the  discovery  of  a  defect,  of  which  he  was  not  aware 
at  the  time  of  the  purchase,  unless  while  in  the  hands  of  the  Exception. 
purchaser  it  received  a  farther  blemish ;  in  which  case  he 
is  only  entitled  to  compensation. 

29«    But  if  the  purchaser  have  sold  such  faulty  article  to  Bale  in  case 
a  third  person,  he  cannot  exact  compensation  from  the 
original  seller;  unless,  by  having  made  an  addition  to  the  Exception, 
article  prior  to  the  sale,  he  was  precluded  from  returning 
it  to  the  original  seller. 
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GasMin  wiiicii  30.  In  a  08.86  where  articles  are  soldi  and  are  foand  on 
may  be  de*  examination  to  be  faalty^  complete  restitation  of  the  price 
manded.  j^^^j  -^^  demanded  from  the  seller,  even  though  they  have 

.    been  destroyed  in  tlie  act  of  trial,  if  the  purchaser  had  not 
And  oompen-  derived  any  benefit  from  them;  but  if  the  purchaser  had 
sa  ion  OD  7.      jj^^^Q  beneficial  use  of  the  faulty  articles,  be  is  only  entitled 
to  proportional  compensation. 

Tlie  first  par-  31.  If  a  person  sell  an  article  which  he  had  purchased, 
f^i^^wiSi*  *°^  ^^  compelled  to  receive  back  such  article  and  to  refund 
the  Beoond.  the  purchskse-moQey,he  is  entitled  to  the  same  remedy  against 
ProTiso.  the  original  seller,  if  the  defect  be  of  an  inherent  nature. 

Bemedy  32*     If  a  purchaser,  after  becoming  aware  of  a  defect  in 

seUer'how^      the  article  purchased,  make  use  of  the  article  or  attempt  to 

lost.  remove  the  defect,  h^  shall  have  no  remedy  against  the 

seller  (unless  there  may  have  been  some  special  clause  ia 

the  contract) ;  such  act  on  his  part  implying  acquiescence. 

General  rules       33-    It  is  a  general  rule,  that  if  the  articles  sold  are  of 
of  reetitation.  s^ch  a  nature  as  not  easily  to  admit  of  separation  or  division 
without  injury,  and  part  of  them,  subsequently  to  the  pur- 
chase, be  discovered  to  be  defective,  or  to  be  the  property  of 
a  third  person,  it  is  not  competent  to  the  purchaser  to  keep  a 
part  and  to  return  a  part,  demanding  a  proportional  restitu- 
tion of  the  price  for  the  part  returned.     In  this  case  he  must 
And  that  of     either  keep  the  whole,  demanding  compensation  for  the  pro- 
^  ^"*   portion  that  is  defective,  or  he  must  return  the  whole,  de- 

manding complete  restitution  of  the  price.     It  is  otherwise 
where  the  several  parts  may  be  separated  without  injury. 

Illegal  prao  34.  The  practices  of  forestalling,  regrating,  and  engross- 
ing, and  of  selling  on  Friday,  after  the  hour  of  prayer,  are 
all  prohibited,  though  they  are  valid. 

NoTB. — 1.    Informality  does  not  vitiate  a  Deed  of  Sale,  Case  Tiii,  Frees. 
2.    The  right  of  pre-emption  cannot  be  pleaded  between  the 
seller  and  the  purchaser  as  a  ground  to  invalidate  a  sale.— Ditto. 
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CHAPTER  IV. 

OF  SHOOFAA,  OR  PRE-EMPTION. 

1.    Shoofaa,  or  the  right  of  pre-emptioo^  is  defined  to  be  DefiDiUon  of 
a  power  o£  possessing  property  which  has  been  sold,  by  P'®*®™?  *®"* 
paying  a  sum  eqaal  to  that  paid  by  the  parchaser. 

2'    The  right  of  pre-emption  takes  effect  with  regard  to  With  respeob 
property  sold,  or  parted  with  by  some  means  equivalent  to  ^^  j*  ^l^' 
sale,  but  not  with  regard  to  property,  the  possession  of  which  ^^^  ^  ^^V*^ 
has  been  transferred  by  gift,  or  by  will,  or  by  inheritance ;  effect, 
unless  the  gift  was  made  for  a  consideration,  and  the  con- 
sideration was  expressly  stipulated ;  but  pre-emption  cannot 
be  claimed  where  the  donor  has  received  a  consideration 
for  his  gift,  such  consideration  not  haying  been  expressly 
stipulated. 

3«    The  right  of  pre-emption  takes  effect  with  regard  to  Additional 
property,  whether  divisible  or  indivisible  ;  but  it  does  not  '^  **' 
apply  to  moveable  property,  and  it  cannot  take  effect  until 
after  the  sale  is  complete,  as  far  as  the  interest  of  the  seller 
is  concerned. 

4*  The  right  of  pre-emption  may  be  claimed  by  all  Not  restrict, 
descriptions  of  persons.  There  is  no  distinction  made  on  tteulax'dMsr 
account  of  difference  of  religion. 

5.  All  rights  and  privileges  which  belong  to  an  ordinary  Rights  and 
parchaser,  belong  equally  to  a  purchaser  under  the  right  of  P"^^®«®"  ®^* 
pre-emption. 

6.  The  following  persons  may  claim  the  right  of  pre-  Who  may  ^ 
emption    in    the    order  enumerated :  A  ^partner  in   the  emption.'^ 

•  Vide  App.  Tit.  Pre.  1. 
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property    soldi   a  participator  in   its   appebdages^  and  a 
neighbour. 
Necessary  7-     It  is  necessary  that  the  person  claiming  this  right, 

obseAed.  should  declare  his  intention  of  becoming  the  purchaser, 
immediately  on  hearing  of  the  sale,  and  that  he  should, 
with  the  least  practicable  delay,  make  affirmation,  by  wit- 
ness, of  such  his  intention,  either  in  the  presence  of  the 
seller,  or  of  the  purchaser,  or  on  the  premises. 
Claim  when  8-  The  above  preliminary  conditions  being  fulfilled,  the 
^        *  ^*     claimant  of  pre-emption  is  at  liberty  at  any  subsequent 

period  to  prefer  his  claim  to  a  Court  of  Justice.* 
Rights  of  the      9.    The  first  purchaser  has  a  right  to  retain  the  property 
until  he  has  received  the  purchase* money  from  the  claimant 
by  pre-emption,  and  so  also  the  seller  in  a  case  where 
delivery  may  not  have  been  made. 

Roles  where       IQ.     Where  an  intermediate  purchaser   has  made  any 
has  under/     improvemeuts  to  the  property,  the  claimant  by  pre-emption 

gone  altera.     jj^xxBt  either  pay  for  their  value,  or  cause  them  to  be  removed  2 
tion  wnile  in  i-  y  •  *  » 

the  possession  and  where  the  property  may  have  been  deteriorated  by  the 
purchaser.  &ct  of  the  intermediate  purchaser,  he  (the  claimant)  may 
insist  on  a  proportional  abatement  of  the  price  ;  but  where 
the  deterioration  has  taken  place  without  the  instrumen- 
tality of  the  intermediate  purchaser,  the  claimant  by  pre- 
emption must  either  pay  the  whole  price,  or  resign  hia 
claim  altogether. 

*  Much  differeooe  of  opiuion  prevails  as  to  this  point.  It  seems  equitable 
that  there  shoald  be  some  limitation  of  time  to  bar  a  claim  of  this  natnre ; 
otherwise  a  purchaser  may  be  kept  in  a  continual  state  of  suspense/  Zilter 
and  Moohummud  are  of  opinioUi  (and  such  also  is  the  doctrine  according 
*  to  one  tradition  of  Aboo  Yoosuf),  that  if  the  claimant  causelessly  neglect 
to  advance  his  claim  for  a  period  exceeding  one  month,  such  delay  shal] 
amount  to  a  defeasance  of  his  right ;  but  according  to  Aboo  Htmeefa,  and 
another  tradition  of  Aboo  Yoosuf,  there  is  no  limitation  as  to  time.  This 
doctrine  is  maintaiued  in  the  Fntawai  Aulnmgeeree,  in  the  Moheetoo 
Bamkhsee,  and  in  the  Hedaya ;  and  it  seems  to  be  the  most  authentic,  and 
generally  preralent  opinion.  Bat  the  compiler  of  the  Fntawai  Aulnmgeeroe 
admits  that  decisions  are  given  both  ways. 
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11,  Bat  a  claimant  by  preemption  having  obtained  BqIm  where 
possession  of,  and  made  improvemeDts  to,  property  is  not  ha«K«n*£ 
entitled  to  compensation  for  such  improvements,  if  it  should  proved  by  the 
afterwards  appear  that  the  property  belonged  to  a  third  pre-emption, 
ftirson.  He  will,  in  this  case,  recover  the  price  from  the  J?  belong  kTa 
seller  or  from  the  intermediate  purchaser^  (if  possession  had  **»^  person, 
been  given),  and  he  is  at  liberty  to  remove  his  improvements. 

12.  Where  there  is  a  dispute  between  the  claimant  by  Where  there 
|Nre-emption  and  the  purchaser,  as  to  the *price  paid,  liud   to^hep'rwe** 
neither  party  have  evidence^  the  assertion^  on  oath,  of  the  P^<^* 
purchaser  must  be  credited ;  but  where  both  parties  have 
evidence,  that  of  the  claimant  by  pre-emption  should  be 

received  in  prefereuce. 

13'    There  are  many  legal  devices  by  which  the  right  of  Legal  derioes 

pre-emption  may  be  defeated.     For  instance,  where  a  mau   JJ^^  '^  *   _ 

fears  that  his  ueicrhbonr  may  advauce  such  a  claim,  he  cau   f»ip^iof  jnaj 

^  eraded. 
sell    all   his   property,    with   the    exception    of  that   part 

immediately  bordering  on  his  neighbour's^  and  where  he  is 

apprehensive  of  the  claim  being  advanced  by  a  partner^  lie 

may^  in  the  first  instance,  agree  with  the  purchaser  for  some 

ezorbitaut  nominal  price>  and  afterwards  commute  that  price 

for  somethiug  of  an  inferior  value ;  when  if  a  claimant  by 

pre-emption  appear^  be  must  pay  the  price  first  stipulated , 

without  reference  to. the  subsequent  commntatiou. 
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CHAPTER  V, 

OP  GIFTS. 
Definition  of        1*    A  gift  18  defined  to  be  the  conferring  of  property 
^  '  without  a  consideration. 

BBsentiaioon.      2*    Acceptance  and  seiziny  on  the  part  of  the  donee,  are 
diti<m8  of,  , .        .  -  - 

as  necessary  as  relinqaishmeut  on  the  part  of  the  donor. 

Cannot  be  3.    A  gift  cannot  be  made  to  depend  on  a  contingency, 

eflectMiitt^uro!  ^^^  ^*^  **»  ^^  referred  to  take  effect  at  any  f  utare  definite 
period.  ■ 

Delivery  and      4.    It  is  requisite  that  a  gift  should  be  accompanied  by 
•ite."*  '^^"*'    delivery  of  possession,  and  that  seisin  shoald  take  effect 

immediately,  or,  if  at  a  subsequent  period,  by  desire  of  the 

donor.* 


The  thing  5.    A  gift  oannot  be  made  of  any  thing  to  be  produced 

aotoaiiyeiciat-  ^^  f'uiwo  ;  although  the  means  of  its  prodaction  may  be  in 
ing  at  the       the  possession  of  the  donee.    The  subject  of  the  gift  must 
be  actnally  in  existence  at  the  time  of  the  donation. 

An  undefined      6.    The  gift  of  property  which  is  undivided,  and  mixed 

WeVropert" '  ^^^  ^^^^  property,  admitting  at  the  same  time  of  division 

not  valid.        or  separation,  is  null  and  void,  unless  it  be  defined  previoasly 

to  delivery  ;  for  delivery  of  the  gift  cannot  in  that  case  be 

made  without  including  something  which  forms  no  part  of 

the  gift.t 

Bnles  in  case      ?•    In  the  case  of  a  gift  made  to  two  or  more  donees,  the 
more  donees,  interest  of  each  donee  must  be  defined,  either  at  the  time 
of  making  the  gift,  or  on  deli  very,  t 

•  7«d0  Appendix  Tit.  Gift  13  to  17. 

t  7id«  Appendix  Tit.  Deed  7,  and  Preos.  of  GifU,  Case  III.     Alao 
Appendix  Gift  8,  4,  6,  7,  8. 
}  Appendix  Tit,  Gift  6. 
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8*    A  ipfi  cannot  be  implied.    It  mnsi  be  express  and  Agiftmnitbe 
nneqaivocal^  and  the  intention  of  the  donor  mnst  be  demon-  nmvt  be  en- 
strated  by  his  entire  relinqniahment  o!  the  thing  given,  and  ^^^j^"* 
the  gift  is  nail  and  void  where  he  continaes  to  exercise  any  the  donor, 
act  of  ownership  over  it. 

9.  The  cases  of  a  honse  g^ven  to  a  hasband  by  a  wife,  Exoeptiont. 
and  of  property  given  by  a  father  to  his  minor  child,  form 
exceptions  to  the  above  rnle. 

10.  Formal  delivery  and  seisin  are  not  necessary  in  the  or  seisin  by 
case  of  a  gift  to  a  tmstee,  having  the  cnstody  of  the  article  ^^^' 
given,  nor  in  the  case  of  a  gift  to  a  minor.    The  seizin  of 

the  guardian  in  the  latter  case  is  sufficient. 

11.  A  gift  on  a  death-bed  is  viewed  in  the  light  of  a  Of  gift  on  a 
legacy,  and  ciginot  take  effect  for  more  than  a  third  of  the  ^ 
property ;  conseqaently  no  person  can  make  a  gift  of  any  yi^  WiWm^ 
part  of  his  property  on  his  death-bed  to  one  of  his  heirs,  it  P*^  **• 
not  being  lawful  for  one  heir  to  take  a  legacy  without  the 

consent  of  the  rest. 

12.  A  donor  is  at  liberty  to  resume  his  gift,  except  in  Beramptlon 
the  following  instances  :♦  admiwible. 

13.  A  gift  cannot  be  resumed  where  the  donee  is  a  rela-  Bxoeptinoerw 
tion,  nor  where  any  thing  has  been  received  in  return,  nor  ^^  ^**®"* 
where  it  has  received  any  accession,  nor  where  it  has  come 

into  the  possession  of  a  sebond  donee,  or  into  that  of  the 
heirs  of  the  first.-f 

14.  Besides  the  ordinary  species  of  gift,  the  law  enumer-  Two  peonliar 
ates  two  contracts  under  the  head  of  gifts,  which  however  ^  ^^^ 
more  nearly  resemble  exchange  or  sale.    They  are  techni- 
cally termed  Hiha  hil  Iwuz,  mutual  gift,  or  gift  for  a  con- 

e  NoTB. — One  obstacle  to  tbe  resumption  of  a  gift  is  the  death  of  one  of 
Uie  parties,  Case  XIV.    Vide  App.  Tit.  Gift  18,  19,  20,  and  note, 
t  Yid§  App.  Tit.  Oif  1 16. 
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sideratioD,  and  Siba  ba  shwt  ool  Iwtus,  gift  on  stipulaUon^ 
or  on  protniBe  of  a  ooiisideratiou. 

Of  Biha  hil  |5.  Elba  bil  Iwuz  is  said  fco  resemble  a  sale  in  all  its 
properties ;  tiie  same  coudttions  attach  to  it^  and  the  luatnal 
seizin  of  the  donees  is  uot^  in  all  oases^  necessary.* 

Of  Hiha  ha  Ig.     Elba  ba  shurt  ool  Iwva,  on  the  other  hand,  is  said  to 

ItcMJV.  resemble  a  sale  in  the  first  stage  only ;  tbat  is^  before  the 

consideration  for  which  the  gift  is  made  has  been  received, 
and  the  seisin  of  the  donor  and  donee  is  therefore  a  requi- 
site oouditiou. 


•  Vide  Appendix  Tit.  Deed  2,  Giffc  2,  9, 10, 11. 
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CHAPTER   VI. 

OF  WILLS. 

!•    There  is  no  preference  shown  to  a  written  over  a  NnnoapatiTe 
nuDcnpative  will,  and  tliej   are  entitled  to  equal   weight,  J^u^iw  ^d! 
whether  tbe  property,  which  is  the  subject  of  the  will,  be 
real  or  persoual. 

3-    Legacies  cannot  be  made  to  a  larger  amouut  than  Oflegaciei. 
one-third  t)f  the  testator's  estate,  without  the  consent  of 
the  heirs. 

3-    A  legacy  cauuot  be  left  to  one  of  the  heirs  without  To  an  heir, 
the  consent  of  the  rest.'i^ 

4*    There  is  this  difference  between  the  property  which  is  Diatinotion 
the  subject  of  inheritance  and  that  which  is  the  subject  of  p^r^^^a?^ 
legacy.     The  former  becomes  the  property  of  the  heir  by  ^d^by^wm?* 
the  mere  operation  of  law ;  the  latter  does  not  become  the 
property  of  the  legatee  nutil  his  consent  shall  have  been 
obtained  either  expressly  or  impliedly. 

5*    The  payment  of  legacies  to  a  legal  amount  precedes  Legaoiea  pre- 
the  satisfaction  of  claims  of  inheritance.  iaheritanoe. 

6-    All  the  debts  due  by  the  testator  must  be  liquidated  And  debts 
before  the  legacies  can  be  claimed.  oiea. 

7*    An  acknowledgment  of  debt  in  favour  of  an  heir  on  a  Acknowledge 
death-bed  resembles  a  legacy ;  inasmuch  as  it  does  not  avail  ^^^^^  f^^  ^^ 
for  more  than  a  third  of  the  estate.  ^^"' 

*B'    It  is  not  necessary  that  the  subject  of  the  legacy  should  Of  the  sabjeob 
eiist  at  the  time  of  the  execution  of  the  will.     It  is  sufficient  ^  *  ^^7' 

•FtdeGifta,  P.M. 
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for  ifcs  validity  that  it  should  be  in  ^istenoe  at  the  time  of 
the  death  of  the  testator. 


Of  illegal  pxo-  9*  The  general  validity  of  a  will  is  not  efEected  by  ita 
^"*  containing  illegal  provisions,  bat  it  will  be  carried  into  exe- 

catiou  as  far  as  it  may  be  consistent  with  law. 

Special  rule  10-  A  person  not  being  an  heir  at  the  time  of  the  execa- 
legateeB.  *''^°  ^^  ^^®  "^^i  ^°*  becoming  one  previously  to  the  testator's 
death,  cannot  take  the  legacy  left  to  him  by  such  will ;  but 
a  person  being  an  heir  at  the  time  of  tbe  execntion,  and 
becoming  excluded  previously  to  the  testator's  deaths  can 
take  the  legacy  left  to  him  by  such  will. 

A  legacy  may  H.  If  a  man  bequeath  property  to  one  person^  and  sub- 
by  impiioa-  sequeutly  make  a  bequest  of  the  same  property  to  another 
tioo.  individual,  the  first  bequest  is  annulled ;  so  also  if  he  sell 

or  give  the  legacy  to  any  other  individual ;  even  though  it 
may  have  reverted  to  his  possession  before  his  death,  as 
these  acts  amount  to  retractation  of  the  legacy. 


Bole  in  case      18.^  Where  a  testator  bequeaths  more  than  he  legally 
regadeeT""'^*  can  to  several  legatees,  and  the  heirs  refuse  to  confirm  his 

disposition,  a  proportionate  abatement  must  be  made  in  all 

the  legacies. 


And  of  differ.  13*  Where  a  legacy  is  left  to  an  individual,  and  subse- 
to*^  the^^Bome  q^^^^^J  ^  larger  legacy  to  the  same  individual,  the  larger 
person.  legacy  will  take  effect;  but  where  the  larger  legacy  waa 

prior  to  the  smaller  one,  the  latter  only  will  take  effect. 


And   of    the      14.    A  legacy  being  left  to  two  persons  indiscriminately, 
same    egaoy  j|  ^^^  ^j    them  die    before  the  legacy  is  payable,  the 
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whole  will  go  to  the  snryivor ;  but  i{  half  was  left  to  each  of  to  two  indivi. 
them,  the  anrvivor  will  get  only  half,  and  the  remaining    °*  * 
moiefcy  will  devolve  on  the  heirs  ;  so  also  in  the  case  of  an 
heir  and  a  stranger  being  left  joint  legatees. 

15.    Where  there  is  no  execator  appointed,  the  father  or  Of  exeoufcors. 
the  grandfather  may  act  as  execator,  or  in  their  defaalt 
their  ezecntors. 


16.  A  Moohammndan  shonld  not  appoint  a  person  of  a  Should  be 
different  persuasion  to  be  his  execator,  and  sach  appoint-  da^.""^"^"" 
moot  is  liable  to  be  annulled  by  the  ruling  power.* 


17*    Executors  having  once  accepted  cannot  subsequently  Cannot  re* 
decline  the  trust.  "^°* 


18,    Where  there  are  two  executors,  it  is  not  competent  Bale  where 
to  one  of  them  to  act  singly,  except  in  cases  of  necessity,      ^^^  ^^  ^^ 
and  where  benefit  to  the  estate  must  certainly  accrue.f 

*  NoTB.^-Tfai8  reBtriciion  no  longer  existe,  a  Hindoo  or  a  Ohristian  may 
legally  be  ihe  ezecntor  of  a  Mahomedan  and  vtoe  %er%t.,  Elberling  on  In- 
herilanoe,  p.  29,  on  the  authority  of  8.  D.  A,  Bep.,  toI.  IV,  pp.  66,  803. 
T^^  alto  Appendix  Tit.  WiU  1,  S.—Bn. 

t  NoTB. — Fide  Cage  YI,  Preo.  of  Guardian  and  Minority.— Bd. 
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CHAPTER  VII. 

OP  MARRIAGE,  DOWER,  DIVORCE,  AND  PARENTAGE. 

Definition   of      1.    Marriage  is  defined  to  be  a  contract  founded  on  the 
marriage.         intention  of  legalizing  generation. 

Essentials  of.  2.  Proposal  and  consent  are  essential  to  a  contract  of 
marriage. 

Conditions  of.  3*  The  conditions  are  discretion^  puberty,  and  freedom  oE 
the  contracting  parties.  In  the  absence  of  the  first  condition, 
the  contract  is  void  ah  initio;  for  a  marriage  cannot  be 
contracted  by  an  infant  withont  discretion,  nor  by  a  lunatic. 
In  the  absence  of  the  ts7o  latter  conditions,  the  contract  is 
voidable ;  for  the  validity  of  marriages  contracted  by  discreet 
minors,  or. slaves,  is  suspensive  on.  the  consent  of  their 
gaar4ians  or  masters.  It  is  also  a  condition,  that  there  should 
be  no  legal  incapacity  on  the  part  of  the  woman ;  that  each 
party  should  know  the  agreement  of  the  other;  that  there 
should  be  witnesses  to  the  contract ;  and  that  the  proposal 
and  acceptance  should  be  made  at  the  same  time  and  place. 

Competency        4,    There  are  only  four  requisites  to  the  competency  of 
of    witnesses       ,  .  ,. 

to.  witnesses  to  a  marriage  contract ;  namely,  freoilom,  discre- 

tion, puberty  and  profession  of  the  Moosnlmaun  faith. 

Special  rales      5.    Objections  as  to  character  and  relation  do  not  apply 
them.  °^        to  witnesses  in  a  contract  of  marriage,  as  they  do  iu  other 
contracts. 

Proposal  may       6-     A  proposal   may  be  made  by  means  of  agency,  or  by 
be  made    by  j^^.^^^ ,  provided  there  are   witnesses  to  llie  receipt  of  the   , 
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message  or  letter^  and  to  fche  consent  on  the  part  of  the  agency,  or  by 
person  to  whom  it  was  addressed. 

7.  The  effect  of  a  contract  of  marriage  is  to  legalize  the  Eifeot  of  the 
mofeaal  enjoyment  of  the  parties ;  to  place  the  wife  under  ^"*'^*^' 

the  dominion  of  the  husband  ;  to  confer  on  her  the  right  of 
dower^  maintenance,*  and  habitation ;  to  create,  between  the 
parties,  prohibited  degrees  of  relation  and  reciprocal  rights 
of  inheritance ;  to  enforce  equality  of  behaviour  towards  all 
Ilia  wives  on  the  part  of  the  husband,  and  obedience  on  the 
part  of  the  wife,  and  to  invest  the  husband  with  a  power  of 
correction  in  cases  of  disobedience. 

8.  A  freeman  may  have  four  wives,  but  a  slave  can  have  Number  of 
two  only.t  ^''^'• 

9.  A  man  may  not  marry  his  mother,  nor  his  grand-  Enumeration 
nwyther,  nor  bis  mother-in-law,  nor  his  step-mother,  nor  his  ^Utioni.  * 
Btep^grandmother,  nor  his  dangbter,  nor  his  grand*daughter, 

iNvhis  daughter-in-law,  nor  his  grand-daughter-in-law,  nor 
Us  Bl;ep-daughter,  nor  his  sister,  nor  his  foster-sister,  nor 
his  niece,  nor  his  aunt,  nor  his  nurse. 

10.  Nor  is  it  lawful  for  a  man  to  be  married  at  the  satne  Additional 
time  to  any  two  women  who  stand  in  such  a  degree  of  rela-  ^^^  *  *  *^°'' 
tion  to  each  other,  as,  that,  if  one  of  them  had  been  a  male, 

Ihey  could  not  have  intermarried.^ 

IL    Marriage  cannot  be  contracted  with  a  person  who  is  of  freemen 
the  slave  of  the  party,  bnt  the  union  of  a  freeman  with  a 
filave,  not  being  his  property,  with  the  consent  of  the  master 

*  The  right  of  a  wife  to  maintenance  ia  expressly  recognized ;  so  muoh 
*^  that  if  the  hushand  be  absent  and  h&ye  not  made  any  provision  for  his 
^«i  the  Law  will  cause  it  to  be  made  out  of  hie  property  ;  and  in  case  of 
^▼oroe,  the  wife  is  entitled  to  maintenance  during  the  period  of  her  pro- 
bation. 

t  Fide  Appendix  Tit.  Mar.  12.— Bd^ 

X  Ftde  Appendix  Tit.  Mar.  11.  A  man  may  not  marry  his  wife's  sister 
^^^g  his  wife's  life-time,  unless  she  be  diroroed. — Oase  X,  Free*  Mar. 
•sdnotc—ED. 
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of  Bach  Blave,  is  admiBBible ;  provided  he  be  not  already 
married  to  a  free  woman  .''^ 

Of  the  relifi^ou      12.    Christians,  Jews,   and  persons  of  other  religions, 
epar  1   .  jj^jj^^j^g  Jq  qqq  God,  may  be  espoused  by  Moohammudans. 

13.  Marriage  will  be  presumed,  in  a  case  of  proved 
continual  cohabitation,  without  the  testimony  of  witnesses; 
but  the  presence  of  witnesses  is  nevertheless  requisite  at  all 
nuptials.f 

14*  A  woman  having  attained  the  age  of  puberty,  may 
contract  herself  in  marriage  with  whomsoever  she  pleases ; 
and  her  guardian  has  no  right  to  intei*fere  if  the  match  be 
equal4 

15*  If  the  match  be  unequal,  the  guardians  have  a  right 
to  interfere  with  a  view  to  set  it  aside. 

16«  A  female  not  having  attained  the  age  of  puberty, 
cannot  lawfully  contract  herself  in  marriage  without  the 
consent  of  her  guardians,  and  the  validity  of  the  contract 
entirely  depends  upon  such  consent. 

17.  But  in  both  the  preceding  cases  the  guardians  should 
interfere  before  the  birth  of  issue. 

Goniraot  18.    A  contract  of  marriage  entered  into  by  a  father  or 

labie  by  "^e  grandfather,  on  behalf  of  an  infant,  is  valid  and  binding, 
putief «  j^^  ^Q  infant  has  not  the  option  of  annulling  it  on  attaining 

maturity ;  but  if  entered  into  by  any  other  guardian,  the 
infant  so  contracted  may  dissolve  the  marriage  on  coming 
of  age,  provided  that  such  delay  does  not  take  place  as  may 
be  construed  into  acquiescence. 


Presamption 
of  marriage. 


Capacity  to 
ooutract. 


Bight  (^ 
gnardiana. 


Where  an  in- 
fant contracts. 


Limitation. 


•  Vide  Appendix  Tit.  Mar.  1.— Ed. 
f  Vide  Appendix  Tit.  Mar.  10. 
t  Vide  Appendix  Tit.  Mar.  15, 17. 
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19-    Wbere  ihere  ia  no  pafcerDol  gnardian,  tbe  maternal  Of  giiardiana 

for  marri&go. 
kindred  may  dispose  of  an  infant  in  marriage;  and  in  default 

of  maternal  gnardiapa  the  Government  may  supply  their  place. 

20*    A  necessary  concomitant  of  a  contract  of  marriage  of  dower, 
is  dower^  the  maximam  of  which  is  not  fixed^  bnt  the  mini- 
mam  is  ten  dirms^^  and  it  becomes  due  on  the  consumma-  Minimum  of. 
tion  of  the  marriage  (thongh  it  is  usnal  to  stipulate  for  delay  when  dae. 
as  to  the  payment  of  a  part)  or  on  the  death  of  either  party^ 
or  on  divorce.f 

21*    Where  no  amount  of  dower  has  been  specified^  the  Where  no 
woman  is  entitled  to  receive  a  sum  equal  to  the  average  rate  *™*'°'**^     ®^* 
of  dower,  granted  to  the  femalea  of  her  father's  family. 

22*    Where  it  may  not  have  been  expressed  whether  the  Whether 
payment  of  the  dower  is  to  be  prompt  or  deferred^  it  must  defw^red!'^ 
be  held  that  the  whole  is  due  on  demand. 

23.  It  is  a  rnle  that  whatsoever  is  prohibited  by  reason  Disqaalifioa- 
of  oonsanguinity,  is  prohibited  by  reason  of  fosterage;  but  ^e^nd^^/ 
as  far  as  marriage  is  concerned^  there  are  one  or  two  excep-  «anguinifcy. 
tions  to  this  rule ;  for  instance^  a  man  may  marry  his  sister's  Exceptions, 
foster-mother,  or  his  foster-sister's  mother,  or  his  foster- 
son's  sister^  or  his  foBter-brothei*'s  sister.j 

24.  A  husband  may  divorce  his  wife  without  any  mis-  Of  the  mles 
behaviour  on  her  part  or  without  assigning  any  canse ;  but 
before  the  divorce  becomes  irreversible^  according  to  the 
more  approved  doctrine,  it  must  be  repeated  three  times, 

*  The  valne  of  the  dirm  is  very  nnoertain.  Ten  dirms,  aocording  to  one 
Aoooimt,  mi^  about  six  shiUings  and  eight  pence  sterling.  See  note  to 
Hamilton's  translation  of  the  Hidaja,  page  122,  volume  I. 

t  Vide  pages  xxy  and  xxvi  of  the  Preliminary  jRemaiks. — Eo. 

t  Note. — If  a  child,  preyions  to  completing  the  age  of  two  years  and  a 
half,  drink  the  milk  of  another  mother,  her  suckling  becomes  as  his  brother 
or  nsier,  and  the  mother  stands  in  the  same  relation  to  him  as  to  her  own 
<^d;  and  the  same  relations  whom  one  is  prohilMted  marrying  of  his 
<>vn,  he  is  also  prohibited  marrying  of  his  foster-brother's.  After  the  ago 
^  two  years  and  a  half,  if  he  snck  another  mother's  breast  it  is  c^  no  con* 
HqitQace.^Qanoon-e-If  lam,  p.  145.    Vide  also  Case  HI,  Free.  Mar.— Eo. 


of  divorce. 
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and  between  each  time  tbe  period  oE  one  month  mast  have 
intervened;  and  iu  the  interval  he  may  take  her  back, 
either  in  an  express  or  implied  manner* 

Oondltiona  25,    A  hnsband  cannot  aeain  cohabit  with  his  wife  who 

preocddot  to 

re-onion.  has  been  three  times  irreversibly  divorced,  until  after  she 
shall  have  been  married  to  some  other  individaal  and 
separated  from  him  either  by  death  or  divorce ;  bnt  this  is 
not  necessary  to  a  re-nnion^  if  she  have  been  separated  by 
only  one  or  two  divorces. 

Ofadeath-bed      26-     If  a  husband   divorce  his  wife  on  his  death-bed^  she 
divorco* 

is  nevertheless  entitled  to  inherit^  if  he  died  before  the 

expiration  of  the  term  (four  months  and  ten  days)  of  pro- 
bation^ which  she  is  bound  to  undergo  before  contracting  a 
second  marriage. 

Whatamoonts  27*  A  VOW  of  abstinence  made  by  a  husband,  and  main- 
tained inviolHte  for  a  period  of  four  months,  amounts  to  an 
irreversible  divorce.* 

Of  divorce  28.     A  wife  is  at  liberty,  with  her  husband's  consent,  to 

pure  as  purchase  from  him  her  freedom  from  the  bonds  of  marriage. 

Another  mode  29*  Another  mode  of  separation  is  by  the  husband's 
making  oath  accompanied  by  an  imprecation  as  to  his 
wife's  infidelity,  and  if  he  in  the  same  manner  deny  the 
parentage  of  the  child  of  which  she  is  then  pregnant,  it 
will  be  bastardized. 

Of  impotenoy.  30.  Established  im potency  is  also  a  ground  for  admit- 
ting a  claim  to  separation  on  the  part  of  the  wife. 

*  There  is  recognised  a  species  of  reversible  divorce,  which  is  effected 
by  the  hnsband  comparing  his  wife  to  any  member  of  his  mother,  oe  some 
other  relation  prohibited  to  him,  which  mnst  be  expiated  by  emaDoipating 
a  slave,  by  alms,  or  by  fasting.  This  divorce  is  technically  termed  Zihar, 
— Hidaya,  book  iv,  chap.  ix. 

Note. — For  particulars  regarding  divorce,  vide  the  Qanoon-e-Wam, 
pp.  146, 146,    Husbands  sometimes  accede  to  their  wives'  wish  for  divorce  ^ 
on  condition  of  their  resigning  their  claims  to  dower.    Id.-^Ei>* 
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31*     A  child  bom  six  months  after  marriage  is  considered  Bales  relative 
to  all  intents  and  purposes  the  offspring  of  the  hasband  ;  so    ^  P^'^'^tage. 
also  a  child  born  within  two  years  after  the  death  of  the 
hnsband  or  after  divorce. 

32*     The  first-born  child  of  a  man's  female  slave  is  con-  Bel&tivetotbe 
sidered  his  offsprings  provided  he  claim  the  .parentage,  bnt  female  slaye. 
not  otherwise ;  but  if  after  his  having  claimed  the  parent- 
age of  one,  the  same  woman  bear  another  child  to  him,  the 
parentage  of  that  other  will  be  established   without  any 
claim  on  his  part.* 

33*     If  a  man  acknowledge  another  to  be  his  son,  and  Of  aoknow- 
there  be  nothing  which  obviously  renders  it  impossible  that  pa^nUge.^ 
such  relation  should  exist  between  them,  the  parentage  will 
be  established.t 


*NoTS. — Vide  Case  17  Breo.  In.,  which  shows  the  son  of  a  female  slave 
can  inherit.  Vide  also  Case  7,  Free.  Slavery  and  App.  Tit.  In.,  pp.  10, 11, 
12,  18. 

t  NoTV.*-The  acknowledgment  of  parentage  alone  wonld  not  be  saffi- 
ctent  to  give  a  bastard  by  a  free  woman,  a  right  of  inheritanoe  to  his 
reputed  father's  property.    Notes  to  Gases  11  and  15.    App.  Tit.  In.~Eo. 

KoTi. — For  a  summary  of  the  Law  of  Marriage  Contract,  vide  note  to 
Case  16,  App.  Tit.  Mar.^Eo. 
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CHAPTER  VIII. 

OP  GUARDIANS  AND  MINORITY. 

Term  of  1.     All  persons,  whether  male  or  female,  are  considered 

minority.         minora  until  after  the  expiration  of  the  sixteenth    year, 
unless  symptoms  of  puberty  appear  at  an  earlier  period. 

Sub-division        2*     There  is  a  sub-division  of  the  stafce  of  minority^  though 
^^'  not  so  minute  as  in   tlie  Civil  Law,  the  term  minor  being 

used  indiscriminately  to  signify  all  persons  nnder  the  age 
of  puberfcy ;  but  the  term  StCbee  is  applied  to  persons  in  a 
state  of  infancy,  and  the  term  Moorahiq  to  those  who  have 
nearly  attained  puberty.* 

Of  their  pri-      3*     Minors  have  not  different  privileges  at  di£ferent  stages 
viieges.  ^jf  their  minority,  as  iu  the  English  Law.t 

Of  guardians.      4*     Guardians  are  either  natural  or  testamentary. 

Of  the  flame.  5.  They  are  also  near  and  remote.  Of  the  former  de- 
scription are  fathers  and  paternal  grandfathers  and  their 
executors  and  the  executors  of  such  executors. 

*  **  The  great  distinction  therefore  was  into  majors  and  minors ;  but 
minors  were  again  sab-divided  into  Puherea  and  Impuherea ;  and  Impuberes 
again  underwent  a  sub-division  into  Infantes  and  Impuberes,*' — Summary  of 
Taylor's  Roman  Law,  page  124.  In  the  Moohummudan  Law  a  person  after 
attaining  majority  is  termed  Shah  tiU^  the  age  of  thirty -four  years ;  he 
is  termed  Kohid  until  the  age  of  fifty-one,  and  Sheikh  for  the  remainder 
of  his  life. 

t  The  ages  of  male  and  female  are  different  for  different  purposes.  A 
male  at  twelve  years  old  may  take  the  oath  of  allegiance  ;  at  fonrteen  is  at 
years  of  discretion,  and  therefore  may  oonsent  or  disagree  to  marriage,  may 
choose  his  guardian,  and,  if  his  discretion  be  actually  proved,  may  make  his 
testament  of  his  personal  estate ;  at  seventeen  may  be  an  executor,  and  at 
twenty-one  is  at  his  own  disposal,  and  may  alien  his  lands,  goods  and 
chattels.  A  female  also  at  seven  years  of  age  may  be  betrothed  or  given  in 
marriage ;  at  nine  is  entitled  to  dower ;  at  twelve  is  at  years  of  maturity, 
and  therefore  may  consent  or  disagree  to  marriage,  and,  if  proved  to  have 
sufficient  discretion,  may  bequeath  her  personal  estate ;  at  fourteen  is 
at  years  of  legal  discretion,  and  may  choose  a  guardian  ;  at  seventeen  may 
be  ezeontriz ;  and  at  twenty-one  may  dispose  of  herself  and  her  lands.— 
See  Blackstone's  Commentaries,  vol.  1,  page  463. 

NoTE.—Puberty  is  majority  in  the  Mahoramedan  Law.  Baillie's  Law  of 
Sale,  p.  2.— Ed. 
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Of  the  latfcer  description  are  the  more  distant  paternal 
kindredj  and  their  guardianship  ezteada  only  to  matters 
connected  with  the  education  and  marriage  of  their  wards. 

6-  The  former  description  of  guardians  answers  to  the  Powers  of  near 
term  of  curator  in  the  Civil  Law,  and  of  manager  iu  the 
Bengal  Code  of  Regulations  ;*  having  power  over  the  pro- 
perty of  the  minor  for  purposes  beneficial  to  him^  and  in 
their  default  this  power  does  not  vest  in  the  remote  guard- 
ians^ but  devolves  on  the  mling  authority. 

7*    Maternal  relations  are  the  lowest  species  of  guard-  GaardianBbip 

.,..,.-  1.        1  ...        .1  -   of     maternal 

lans^  as  their  right  of  gaardiansmp^  for  the  purposes  of  relations. 

education  and  marriage^  takes  effect,  only  where  they  may 

be  no  paternal  kindred  nor  ihother. 

8.     Mothers  have  the  right  (and  widows  dwrante  vidu'  Duration    of 
Hate)  to  the  custody  of  their  sons  nntil  they  attain  the  age  trol. 
of  seven  years,  and  of  their  daughters  nntil  they  attain  the 
age  of  pnberty. 

9*     The  mother's  right  is  forfeited  by  marrying  a  stranger,  Special  mles. 
bat  reverts  on  her  again  becoming  a  widow. 

10.  The  paternal  relations  succeed  to  the  right  of  gnard-  i^igtt  of  the 
■  ...  -  \,  «  J  i^.  -I  .  .  paternal  rela- 
;ian8hip,  for  the  purposes  of  education  and  marriage,  m  tions. 

{ proportion  to  the  proximity  of  their  claims  to  inherit  the 

estate  of  the  minor* 

11.  Necessary  debts  contracted  by  any  guardian  for  the  Of  necessary 
support  or  education  of  his  ward,  must  be  discharged  by     ^     ' 

him  on  his  coming  of  age.t 

12.  A  minor  is  not  competent  sui  juris  to  contract  mar-  Bisqaaiifi- 
riage,  to  pass  a  divorce,  to  manumit  a  slave,  to  make  a  loan       ^^^^  ^  * 


minor. 


*  Vide  Act  XIX  of  1841  of  the  Leg.  Coon,  of  India  regarding  the 
tpjKmitment  of  carators. — £o. 

t  Noil,— F»<l«  6  Prinl,  Debts,  and  See.  and  Case  IV,  Pwc.  of  Debts.— Ed, 
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Competency 
of. 


or  hiB  im. 

moveable 

properfcj. 


Exceptions. 


Of  hiB  per- 
sonal proper- 
ty. 


Exception. 


Besponsibili- 
tyof. 


or  contract  a  debt^  or  to  engage  in  any  other  transaction  o£ 
a  natnre  not  manifestly  for  bis  benefit^  witboat  the  consent 
of  bis  gnardian. 

13.  But  be  may  receive  a  gift,  or  do  any  other  act  which 
is  manifestly  for  his  benefit. 

14.  A  gnardian  is  not  at  liberty  to  sell  the  immoveable 
property  of  bis  ward,  except  under  seven  circnmstancesi  viz., 
1st,  where  be  can  obtain  double  its  value;  2ndly,  where  the 
minor  bas  no  other  property,  and  the  sale  of  it  is  absolutely 
necessary  to  his  maintenance;  Srdly,  where  the  late  incum- 
bent died  in  debt  which  cannot  be  liquidated  but  by  the 
sale  of  such  property ;  4thly,  where  there  are  some  geueral 
provisions  in  the  will  which  cannot  be  carried  into  effect 
without  such  sale ;  5thly,  wbere  the  produce  of  the  proper- 
ty is  not  sufficient  to  defray  the  expenses  of  keeping  it; 
6tbly,  wbere  the  property  may  be  in  danger  of  being  de- 
stroyed;  7thly,  wbere  it  has  been  usnrped,  and  the  guardian 
has  reason  to  fear  that  there  is  no  chance  of  fair  restitotiou. 

15.  Every  contract  entered  into  by  a  near  guardian  on 
behalf  and  for  the  benefit  of  the  minor,  and  every  contract 
entered  into  by  a  minor  with  the  advice  and  consent  of  hie 
near  guardian,  as  far  as  regards  his  personal  property,  is 
valid  and  binding  upon  bim;  provided  there  be  no  cifcum- 
yention  or  fraud  on  the  face  of  it. 

16*  Minors  are  civilly  responsible  for  any  intentional 
damage  or  injury  done  by  them  to  the  property  or  interests 
of  others;  though  they  are  not  liable  in  criminal  mattera  to 
retaliation  or  to  the  uUimum  aupplicium,  but  they  are  liable 
to  discretionary  chastisement  and  correction. 


NoTS.^Execntors  most  act  conjointly,  not  separately,  in  matters  affect- 
ing a  minor's  interests.  Free,  of  Guard,  and  Min.  Case  YI,  vide  Appendix 
Tig.  Guard.  I. 
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CHAPTER  IX. 


OF  SLAVERY. 


1.     There  are  only  two  desoriptions  of  persons  recognized  OF  legal  slav- 
as  slaves  under  the  Mooohummadan  Law.     Firsts  infidels  ^^^* 
made  captive  daring  war ;  and,  secondly^  their  descendants. 
These  persons  are  snbjects  of  iuheritnnce,  and  of  all  kinds 
of  contracts,  in  the  Bhtne  manner  as  other  property. 


2«     The  general  state  of  bondage  is  sub-divided  into  two  Slavery  en- 
lasses,  and  slavery  nc 
ing  to  circumstances. 


classes,  and  slavery  may  be  either  entire  or  qualified,  accord-  £^°'  ^^*^^' 


3*     Qualified  slaves  are  of  three  descriptions :  the  Moo-  Of    qualified 
iatib,  the  Moodubbir,  and  the  Oom^'Wuhid. 


slayes. 


4<     A  MooJcatib  slave  is  he  between  whom  and  his  master  Of  a  Moohatih 
there  may  have  been  an  agreement  for  his  ransom,  on  the  *  *^^* 
condition    of   his  paying  a  certain  sum  of  money,  either 
immediately,  or  at  some  future  peiiod,  or  by  instalments. 

5.  If  he  fulfil  the  condition  he  will  become  free ;  other-  Bales  relative 
wise,  he  will  revert  to  his  former  unqualified  state  of  bondage. 

In  the  meantime  his  master  parts  with  the  possession  of, 
bat  not  with  the  property  in  him.  He  is  not  however  in 
ihe  interval  a  fit  subject  of  sale,  gift,  pledge  or  hire. 

6.  A  Moodubbir  slave  is  he  to  whom  his  master  has  pro-  Of  a  Uooduh' 
miaed  post-obit  emancipation — such   promise  however  may 

be  made  absolntely,  or  with  limitation  ;  in  other  words,  the 
freedom  of  the  slave  may  be  made  to  depend  generally  on 
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the  death  of  hia  mast^r^  whenever  that  event  may  happen  ; 
or  it  may  be  made  conditionally^  to  depend  on  the  occar- 
rence  of  the  event  within  a  specified  period. 

Rales  relative  7*  This  description  of  slave  is  not  a  fit  subject  of  sale  or 
giEt^  bat  labour  may  be  exacted  from  him,  and  he  may  be 
let  out  to  hire,  and  in  the  case  of  a  female  she  may  be  given 
ill  marriage.  Where  the  promise  was  made  absolutely,  the 
slave  becomes  free  on  the  death  of  the  master,  whenever 
that  event  may  happen  ;  and,  where  made  conditionally,  if 
his  death  occurred  within  the  period  specified. 

Exceptions  8*     The  general  law  of  legacies  and  debts  is  applicable 

^neral  rules*  *^  *^*^  description  of  slaves,  they  being  considered  as  much 
the  right  of  the  heirs  as  aqy  other  description  of  property  : 
consequently  they  can  only  be  emancipated  to  the  extent  of 
one-third  of  the  value  of  their  persons,  where  the  master 
leaves  no  other  property ;  and  they  must  perform  eman- 
cipatory labour  for  the  benefit  oi  the  heirs  to  the  extent  of 
the  other  two*thirds ;  and  where  the  master  dies  insolvent, 
they  do  not  become  free  until,  for  the  benefit  of  the  deceas- 
ed^a  creditors,  they  have  earned  by  their  labour,  property 
to  the  full  amount  of  their  value. 

Of  an  Oorn-i'      9.     An  Oom-uwulud  is  a  female  slave  who  has  borne  a 


wiUud, 


child  or  children  to  her  master.* 


Bules  relative       10*     The  law  is  the  same  regarding  this  description  of 
^'  slave   as  regarding   the   Moodubbir,   with   this   difference 

in  her  favor,  that  she  is  emancipated  unconditionally  on 
the  death  of  her  master ;  whether  he  may  or  may  not  have 
left  other  assets,  or  whether  he  may  have  died  in  a  state  of 
insolvency   or  otherwise.     But  it  should  be  observed  that 

*  NOTB.— BailUe  adds,  **  which  he  acknowledges  as  his  o¥m.  She  t»n 
no  longer  be  sold."  Mah.  Law  of  Sale,  p.  17.  Snob  sale  is  nnlawfol  and 
the  purchaser  does  not  acquire  a  right  of  property  in  her.  She  may  how- 
ever be  lawfully  sold  to  herself.    Ihid.t  pp.  162,  163. — JJd. 
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the  parentage  of  the  children  of  saoh  slave  ia  not  establish- 
ed io  her  master  unless  he  acknowledge  the  first-born. 

11.    Slaves  laboar  under  almost  every  species  of  legal .  Di«q«aHficft. 

tioxiB  of  slaves, 
incapacity.     They   cannot  marry   without  the   consent  of 

their  masters.     Their  evidence  is  not  Hdmissiblei  nor  their 

acknowledgments   (unless  they  are    licensed)^   in  matters    , 

relating  to  property.     They  are  not  generally  eligible  to 

fill  any  civil  office  in  the  State^  nor  citu  they  be  executors^ 

sureties  or  guardians  (unless  to  the  miuor  children  of  thejr 

master  by  special  appointment) ^  nor  are  they  competent  to 

make  a  gift  or  sale^  uor  to  inherit  or  beqneath  property. 

12-  Bat^  as  some  counterpoise  to  these  disqualifications^  Indulgences 
t  •  KirAuted« 

they  are  exempted  from  many  of  the  obligations  of  freedom. 

They  are  not  liable  to  be  sued  except  in  tbe  presence  of 
their  masters;  they  are  not  subject  to  the  payment  of 
taxes,  and  they  cannot  be  imprisoned  for  debt.  In  crimiual 
matters  the  indulgences  extended  to  them  are  more 
namerous. 

13-  Any  description  of  slave  however  may  be  licensed.  Of  licensed 
either  for  a  particular  purpose  or  generally  for  commercial 
transactions ;  in  wbich  case  they  are  allowed  to  act  to  the 

extent  of  their  license. 

14.  Masters  may  compel  their  slaves  to  marry.  Unqua-  Rnles  relatire 
lified  slaves  may  be  sold  to  make  good  their  wives'  dower  riageof, 
and  maintenance,  and  qualified  slaves  may  be  compelled  to 
labour  for  the  same  purposes.  A  mau  caunot  marry  a 
female  slave,  so  long  as  he  has  a  free  wife ;  nor  can  he 
under  any  circumstances  marry  his  own  slave  girl,  uor  cau 
ft  slave  marry  his  mistress. 
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15.  Persons  who  stand  reciprocally  related  within  the 
prohibited  degrees  cannot  be  the  slaves  of  each  other. 

16'  Where  issoe  has  been  begotten  between  the  male 
slave  of  one  person  and  the  female  slave  of  another^  the 
maxim  of  partus  sequitur  ventrem  applies,  and  the  former 
has  no  legal  title  to  the  children  so  begotten. 

17.  It  IS  a  question  how  far  the  sale  of  a  man's  own 
person  is  lawful  when  reduced  to  extreme  necessity.  It  is 
declared  justifiable  in  the  Moheet'OO'Suruhhsee,  a  work  of 
unexceptionable  authority.  But  while  deference  is  paid  to 
that  authority,  by  admitting  the  validity  of  the  sale,  it  is 
nevertheless  universally  oon tended  that  the  contract  should 
be  cancelled  on  the  application  of  the  slave,  and  that  he 
should  be  compelled  by  his  labour  to  refund  the  value  of 
what  he  had  received  from  his  purchaser. 

Of  servitude.  18.  It  is  admitted  however  by  all  authorities  that  a 
person  may  hire  himself  for  any  time,  even  though  it  amount 
to  servitude  for  life;  but  minors  rio  hired  may  annul  the 
contract  on  attaining  majority. 

NoTB.— Baillie'B  Law  of  Sale  throws  great  light  on  the  Law  of  Slavery. 
—Ed. 

Note. — Slavery  was  abolished  throughout  British  India  by  Act  V  of 
1843.— Ed. 
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CHAPTER  X. 

OF  ENDOWMBNTS. 

1.  An  endowment  signifies  the  appropriation  of  property  Defim'tioQ  of 
to  the  service  of  God ;  when  the  right  of  the  appropriator  J^^®^  ^'^' 
becomes  divested,  and  the  profits  of  the  property  so  appro« 

priated  are  devoted  to  the  benefit  of  mankind.^ 

2.  An  endowment  is  not  a  fit  subject  of  sale,  gift  or  Bales  relatire 
inheritance  ;  and  if  the  appropriation  be  made  in  extremis, 

it  takes  effect  only  to  the  extent  of  a  third  of  the  property 
of  the  appropi'iator.  Undefined  property  is  a  fit  subject  of 
endowment. 

3.  Endowed  property  may  be  sold  by  judicial  authority,  Saleof—when 
when  the  sale  may  be  absolutely  necessary  to  defray  the 

expense  of  repairing  its  edifices  or  other  indispensable  pur- 
pose, and  where  the  object  cannot  be  attained  by  fanning 
or  other  temporary  expedient. f 

4.  In  the  case  of  the  grant  of  an  endowment  to  an  indi^  Grant  of— to 
vidnal  with  reversion  to  the  poor,  it  is  not  necessary  that  *„  eSatenM. 
the  grantees  specified  shall  be  in  existence  at  the  time.    For 
instance,  if  the  grant  be  made  in  the  name  of  the  children 

of  A  with  reversion  to  the  poor,  and  A  should  prove  to  have 
no  children,  the  grant  will  nevertheless  be  valid,  and  the 
profits  of  the  endowment  will  be  distributed  among  the  poor. 

5.  The  ruling  power  cannot  remove  the  superintendent  Saperintend- 

of  an  endowment  appointed  by  the  appropriator,  unless  on  ^movable* 

proof  of  misconduct ;  nor  can  the  appropriator  himself  remove  pamdiu  se 

iii't  i«T'  ^  bene  ge$iertt, 

such  person,  unless  the  liberty  of  doing  so  may  have  been 

•  ride  App.  Tit  End.  6,  8, 10, 11,  12, 18. 

t  Vide  App.  Tit.  End.  24.  Vide  also  38,  wherein  it  was  mied  that  the 
alienation,  temporary  or  absolate,  by  mortgage  or  otherwise,  of  Wakf  lands, 
though  for  the  repair  or  other  benefit  of  the  endowment,  is  illegal.— Ed. 
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specially  reserved  to  him  at  tbe  time  of  bis  making  the 
appropriation. 

Of  thesucoea-  6*  Where  the  appropriator  of  au  endowment  may  not 
have  made  any  express  provision  as  to  who  shall  succeacl 
to  the  office  of  superiuteiideut  ou  the  death  o\  the  perpon 
nominated  by  himself^  aud  he  may  not  have  left  an  execator^ 
such  saperintendent  may,  on  his  death-bed^  appoint  his  own 
successor^  subject  to  the  confirmation  of  the  ruling  power .^ 

Rules  relative      7.     The  Specific  property  endowed  cannot  be  exchanged 
ment  of.  for  other  property,  unless  a  stipulation  to  this  efiEecfe  may 

have  been  made  by  tbeappropriator,  or  unless  circumstances 
should  render  it  impracticable  to  retain  possession  of 
the  particular  property,  or  unless  manifest  advantage  be 
derivable  from  the  exchange ;  nor  should  endowed  lauds  bo 
farmed  out  on  terms  inferior  to  their  value,  nor  for  a  longer 
period  than  three  years,  except  when  circumstances  render 
such  measure  absolutely  necessary  to  the  preservation  of 
the  endowment. 

Cases  in  which  8.  The  injunctions  of  tlie  appropriator  should  be  observed 
founder  may  except  in  the  following  cases :  If  he  stipulate  that  the 
be  contraven-  superintendent  shall  not  be  removed  by  thfe  ruling  authori- 
ties, such  person  is  nevertheless  removable  by  them  ou  proof 
of  misconduct.  If  he  stipulate  that  the  appropriated  lands 
shall  not  be  let  out  to  farm  'for  a  longer  period  than  one 
year,  and  it  be  difficult  to  obtain  a  tenant  for  so  short  a 
period,  or,  by  making  a  longer  lease,  it  be  better  calculated 
to  promote  the  interests  of  the  establishment,  the  ruling 
authorities  are  at  liberty  to  act  without  the  consent  of  the 
superintendent.  If  he  stipulate  that  the  excess  of  the  profits 
be  distributed  among  persons  who  beg  for  it  in  themosqae, 
it   may   nevertheless   be   distributed  in   other  places  and 

•  Fid«  Appendix  Tit.  Endow.  1,  25,  26,  27,  29. 
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among  the  necessitoas,  though  not  beggars.  If  he  stipu- 
late that  daily  rations  of  food  be  served  out  to  the  uecessitous^ 
the  allowauce  may  uevertheless  be  made  iu  money.  The 
mliog  anthorities  )iave  power  to  increase  the  salaries  of  the 
officers  attached  to  the  endowment^  when  they  appear  de- 
serring  of  it>  and  the  endowed  property  may  be  exchanged^ 
when  it  may  seem  advantageous^  by  order  of  such  au- 
thorities ;  even  though  the  appropriator  may  have  express- 
ly stipulated  against  an  exchange. 

9*    W)iere  an  appropriator  appoints  two  persons  joint  Oase  of  two 
superintendents,  it  is  not  competent  to  either  of  them  to  act  enu."" 
separately ;  but  where  he  himself  retains  a  moiety  of  the 
superintendence,  associating  another  individual,  he  (the  ap« 
propriator)  is  at  liberty  to  act  singly  and  of  his  own  authority 
in  his  self-created  capacity  of  joint  superintendent. 

10.     Where  an  appropriation  has  been  made  by  the  ruling  General  role 
power,  from  the  funds  of  the  public  treasury,  for  public  ^^^i^te  *en" 
purposes,  without  any  specific  nomination,  the  superintend-  dowmonta. 
ence  should  be  entrusted  to  some  person  most  deserving  in 
point  of  learning ;  but  in  private  appropriations,  with  the 
eiceptions  above  mentioned,  the  injunctions  of  the  founder 
should  be  fulfilled. 


Note.—  Vide  Regolation  VIII  of  1817,  the  law  applicable  to  endowments 

in  the  Madras  Presidency. 
Vide  App.  Tit.  Tawliyat  1.  * 

Note.— In    No.   37  App,  Tit.   End.,  a  case  is  reported  wherein  it  was 

held  that  on  the  disappearance  of  a  mosque  the  Wakf  impropriation  had 

Tirtoally  determined. — Ed. 
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CHAPTER  XI. 

OF  DEBTS  AND  SBOUBITIES. 

Responsibili-       1.     Heirs  are  answerable  for  the  debts  of  their  anceatorg, 
as  far  as  there  are  assets.^ 

k^  ^f^^J^'  ^*  ^^^  payment  of  debts  acknowledged  on  a  deatb-bed 
OQ  a  death-  niast  be  postponed  until  after  the  liquidation  of  those  con- 
tracted in  health,  unless  it  be  notorious  that  the  former  were 
bond  fide  contracted  ;  and  a  death-bed  acknowledgnientof  a 
debt  in  favor  of  an  heir  is  entirely  null  and  void,  unless  the 
other  heirs  admit  that  it  is  due. 

Case   of  two      3,     If  fcwo  persons  iointly  contract  a  debt  and  one  of  them 

persons  joint-      .  *  u  ^ 

ijooDtraoting  die,  the  sumvor  will  be  held  responsible  for  a  moiety  only 

^   '  of  the  debt;  unless  there  was  an  express  stipulation  that 

each  should  be  liable  for  the  whole  amount:  for  the  law 

presumes  that  each  were  equal  participators  in  the  profits 

of  the  loan,  and  that  one  should  not  be  responsible  for  the 

share  of  advantage  acquired  by  the  other.f 

J 
And  being  4.     So  also  where  two  persons  are  joint  sureties  for  thi 

joint sareties.  #       1   1  .     .*  «.    -.  t        1  .  m 

payment  of  a  debt,  if  one  of  them  die,  the  survivor  will  no 

be  considered  as  surety  for  the  whole  debt ;  unless  there  wm 

an  expi^ss  stipulation  that  each  should  be  surety  for  iIk 

whole,  and  that  the  one  should  be  surety  of  the  other. 

In  certain  5.     It  is  different  where  two  partners  are  engaged  1* 

arelom^y'wd  traflSc,    contributing   the   same    amount    in    capital,    auJ 

severally   re-  bei,|g  equal  in  all  respects,  in  which  case  the  one  partiiol 

is   responsible  for   all  acts  done   and  for  all  debts  coni 

•  Vide  Appendix  Tit.  Debts  1,  4. 
t  NoTK.^Fufe  note  at  page   360. 
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traoted  bj  ihe  other.  Bat  this  is  not  the  case  with  regard 
to  other  partnerships^  in  which  oases  a  creditor  of  the 
concern  cannot  claim  the  whole  debt  from  any  one  of  the 
partners  severally^  bat  mnst  either  come  npon  the  whole 
collectively,  or  if  he  prefer  his  claim  against  any  one  iudi- 
vidual  partner,  it  mast  be  only  to  the  extent  of  his  share. 


6.     Necessary  debts  contracted  by  a  gaardian  on  acconnt  Of  neceiiary 
of  his  ward  most  be  discharged  by  the  latter  on  his  coming  traoted  by 
of  age.  gaardian.. 

7*     A   general  inhibition  cannot  be  laid  on  a  debtor  to  Inhibitioii  of 
exclade   him   entirely    from   the  management  of  his  own 
affairs;  bat  he  may  be  restrained  from  entering  into  sach 
contracts  as  are. manifestly  injurious  to  his  creditor. 

8.    If  a  debtor,  on  being  sned,  acknowledge  the  debt,  he  Proof  of  debfc 
most  not  be  immediately  imprisoned ;  but  if  he  deny,  and  and  by   eri- 
it  be  established  by  evidence^  he  should  be  committed  ^^"^^' 
forthwith  to  jail. 


9.    If,  after  jndgment,  there  shonld  be  any  procrastin-  Case  of  pro- 
ation  on  the  part  of  a  debtor  who  has  been  suffered  to  go  at  debtors, 
large,  and  he  may  have  received  a  valuable  consideration 
for  the  debt,  or  if  it  be  a  debt  on  beneficial  contract,  he 
should  be  committed  to  jail  notwithstanding  he  plead  poverty. 


10.     But  if  the  debt  had  been   contracted  gratuitously  Special  mie  in 
and  without  any  valuable  consideration  having  been  received  ^^   *"  oases, 
(as  in  the  case  of  a  debt  contracted  by  a  surety  on  account 
of  his  principal),  the  debtor  should  not  be  imprisoned  Unless 
the  creditor  can  establish  his  solvency, 

10 
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Impriaonmenk      U.     It  IS  left  discretionary  with  the  judicial  aathoritiea 
minable.  to  determine  the  period  of  imprisouinent  in  cases  of  appa- 

rent iusolvency. 

Liberation  no       12.     But  the  liberation  of  a  debtor  does  not  exempt  him 
quent  arrest."  ^"0^*^  ^^  f atare  pursuit  by  his  creditors.     They  may  cause 

his  arrest  at  a  subsequent  period^  on  proof  of  his  ability  to 

discharge  the  debt. 

or  attach-  13.     In  the  attachment  and  sale  of  property  belonging  to 

a  debtor^  great  caution  is  prescribed.  In  the  fiiTBt  instance^ 
bis  money  should  be  applied  to  the  liquidation  of  his  debt; 
next^  his  personal  effects^  and  last  of  all^  his  houses  and  lands. 

Of  mortgages      14-     There  is  no  distinction  between  mortgages  of  lands 
an   p  e  ges.     ^^^  pledges  of  goods. 

Of  hypothe-        15.     Hypothecation  is  unknown  to  the  Moohummudan 
^  ^^^'  Law,  and  seizin  is  a  requisite  condition  of  mortgage.* 

Of  mortgages.       16-     The  creditor  is  not  at  liberty  to  alienate  and  sell  the 

mortgage  or  pledge  at  any  time,  unless  ttiere  was  an  express 

agreement  to  that  effect  between  him  and  the  debtor,  as  the 

property  mortgaged  is  presumed  to  be  equivalent  to  the 

debt,  and  as  the  debt  cannot  receive  any  accession,  interest 

being  prohibited. 

Obligations  of      !?•     It  is  a  general  rule  that  the  pawnee  is  chargeable 

SiT^ort.*      with   the  expense  of  providing  for  the  custody,  and  the 

s^e^'  pawner  with  the  expense  of  providing  for  the  support  of 

the  thing  pledged  ;  for  instance,  in  the  case  of  a  pledge  of 

a  horse,  it  is  necessary  that  the  pawner  should  provide  hifl 

food,  and  the  pawnee  his  stable. 

Mortgagee  18-     Where  property  may  have  been  pawned  or  mort- 

the  pledge.       S^f^^^   ^^   satisfBCtion   of  a  debt,  it  is  not  lawful  for  th^ 

*  Note. — This  rule  is  not  respected  in  practice,  and  mortgagest  witboat 
seizin,  are  as  prevalent  among  Mahomedans  as  among  Hindas.    The  sam^ 
obeervation  occurs  in  Macpherson's  Treatise  on  the  Law  of  Mofossil  Mort-  ^ 
gages;    Intro,  chap.,  p.  5. — Ed. 
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pawnee  or  mortgagee  to  nse  it  witlioat  the  consent  of  the 
pawner  or  mortgager,  and  if  he  do  so^  he  is  responsible  for 
the  whole  valae. 

19.  Where  such  property,  being  equivalent  to  the  debt,  Mortgage  de. 
may  have  been  destroyed,  otherwise  than  by  the  act  of  the  mortgag|^*B^ 
pawnee  or  mortgagee,  the  debt  is  extinguished ;  where  it  ^»'*<^»- 
exceeds  the  debt,  the  pawnee  or  mortgagee  is  not  responsible 

for  the  excess,  but  where  it  falls  short  of  the  debt,  the 
deficiency  must  be  made  up  by  the  pawner  or  mortgagor ; 
but  if  the  property  were  wilfully  destroyed  by  the  act  of  the 
pawnee  or  mortgagee,  he  will  be  responsible  for  any  excess 
of  its  value  beyond  the  amount  of  the  debt. 

20.  If  a  person  die,  leaving  many  creditors,  and  he  may  Privilege  of  a 
ha?e  pawned  or  mortgaged  some  property  to  one  of  them,  ™°  s^®®* 
such  creditor  is  at  liberty  to  satisfy  his  own  debt  out  of  the 

property  of  the  deceased  debtor,  which  is  in  his  own 
possession,  to  the  exclusion  of  all  the  other  creditors.*''' 

*  NoTB  I. — ^No  distinotion  exists,  except  as  regards  pledges  and  mort-  *    ' 

gages,  with  respect  to  priority  of  debts.  Simple  and  bond  debts  are  on  an 
equal  footing.    Vide  Oases  I  and  III,  Prin.  of  Debts. 

Note.  II.— -The  Mahomedan  Law  of  Contracts  is  not  binding  on  the  Mof  as-  ^ 

sil  Oonrts.  Vide  CI.  1,  Seo.  XVI,  Beg.  Ill  of  1802  (Madras  Code),  bat  never- 
theless  is  entitled  to  respect,  because  '*  its  principles  naturally  govern  the 
transactions  of  the  people  with  one  another."  Strange*s  Manual  of  Hindu 
Law,  p.  73,  and  Baillie's  Preliminary  Remarks  on  the  Law  of  Sale,  p«  x. 

KoTS.  IIL— The  Law  of  Mortgage  is  subject  to  such  modifications  aa 
bave  been  introduced  by  the  Practice  of  the  Mofassil  and  Sndr  Courts 
foimded  on  the  regulations  of  ^he  British  Government.  Macpherson's 
Introduotion  to  his  Treatise  on  the  Law  of  Mortgage.— Ed. 
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CHAPTER  XIL 


OF  CLAIMS  AND  JUDICIAL  MATTERS. 
No  limitation.       1.    There  is  no  rule  of  limitation  to  bar  a  claim  of  ri^^lit 
according  to  the  Moohnmmadan  Law.* 

Parole  and  2.     A  claim  founded  on  a  verbal  engagement  is  of  eqacd 

iy^aiil^^^'  weight  with  a  claim  founded. on  a  written  engagement. 


Of  informal 
deeds. 


3*  Informality  in  a  deed  does  not  yitiate  a  contract 
founded  thereon,  provided  the  intention  of  the  contractiug^ 
parties  can  otherwise  be  clearly  ascertained.*}' 

Of  priority.         4.    The  general  rule  with  respect  to  all  claims  is  that 
priority  in  point  of  time  confers  superiority  of  right. 

Conflioting  5'     Where  the  priority  of  either  cannot  be  ascertained^  a 

cimw^and'"^  claim  founded  on  purchase  is  entitled  to  the  preference  over 
fi^^*'  a  claim  founded  on  gift. 


Contracts 
fj^nerally 
devolve. 


Exceptions. 


Additional 
exception. 


6*  Contracts  are  not  dissolved  generally  by  the  death  of 
one  of  the  contracting  parties^  but  they  devolve  on  the  repre* 
seutatives  as  far  as  there  may  be  assets ;  unless  the  siibjeot 
of  the  contract  be  of  a  personal  natnre,  such  for  instance 
as  in  the  case  of  a  lease^  if  either  the  landlord  or  farmer  die  ; 
the  contract  ceases  on  the  occurrence  of  that  eyent. 

7*  So  also  in  the  case  of  partnership  and  joint  con* 
cerns  of  any   description^  where   the   surviving  partners 


.  *  In  the  Buhroorayiq  an  opinion  is  cited  from  the  Mub$ootf  to  the  effect 
that  if  a  person  canselessly  neglect  to  advance  his  claim  for  a  period  of 
thirty- three  years,  it  shall  not  be  cognisable  id  a  Oonrt  of  justice ;  bat  this 
opinion  is  adverse  to  the  received  legal  doctrine. 

Vide  App.  Tit.  Limit.  1. 

t  For  the  constraction  of  ambigaons  expressions,  vide  App.  TiU  End.  11* 
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are  not  bound  to  contiaue  in  bnsiness  with  the  heirs  of  the 
deceased  partner,  and  vice  versa;  and  the  obligation  is 
extinguished^  as  well  by  civil  as  by  natural  death. 

8.     Oaths  are  not  adndnistered  to  witnesses.  Of  witnessef. 

9-     In  civil  claims  the  evidence  of  two  men  or  one  man  Their  nam* 
and  two  women  is  generally  requisite,  ^^' 

10*  Slayes,  minors  and  persons  convicted  of  slander  are  incompetent 
not  competent  witnesses.  witnease*. 

11.  The  evidence  of  a  father  or  grandfather,  in  favor  inadmiMible 
of  his  son  or  his  grandson,  wad  vice  versa;  of  a  husband*  evidence, 
in  favor  of  his   wife^  and  vice  versa;  and  of  a  servaiit  in 

favdr  of  his  master^  and  vice  versa,  is  not  admissible. 

» 

12.  Nor  is  the  evidence  of  a  partner  admissible  in  mat-  of  the  same, 
.ters  affecting  the  joint  concern. 

13.  In  matters  which  fall  peculiarly  within  the  proviace  Female  evi- 
of  women,  female  evidence  is  admissible,  uncorroborated  admiaBibte '* 
by  male  testimony. 

14*    Hearsay  evidence  is  admissible  to  establish  birth,  And   hearsay 
death,   marriage,  cohabitation  and  the  appointment  of   a  ®^*  ®°°** 
Eazee ;  as  the  eye-witnesses  to  such  transactions  are  f re- 
qaently  not  forthcoming. 

15*    No  respect  is  paid  to  any  superiority  in  the  number  Snperflnons 
of  witnesses  above  the  prescribed  number  adduced  in  sup-  ®^*  ®^^* 
port  of  a  claim. 

16.  The  evidenice  of  witnesses  which  tends  to  establish  of  evidence 
the  plaintiff's  claim  to  any  thing  not  contained  in  his  own  ®f^^f*"*  ^^® 
statement,  must  be  rejected;  for  instance,  if  any  of  his 

^  Vide  Appendix  Tit.  Mar.  9,  wherein  a  hnsband  was  aUowed  to  give 
evidence  in  favor  of  his  wife  before  the  Supreme  Court  of  Calcutta.  Sec- 
tion 18,  Act  II  of  1856,  removes  incompetency  by  reason  of  relationship  and 
iaisfwt.  Mr.  Fnlton's  note  in  the  above  case  is  worthy  of  attention. — Ed. 
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witnesses  depose  to  a  larger  snm  being  dae  to  him  than, 
that  claimed  by  himself. 

And  differing       17.     The  evidence  of  witnesses  which  tends  to  establish 

ft8  to  tha 

ground  of        the  plaiutifiF's  claim  on  a  ground  difiFerent  from  that  alleged 

^  **^"'  by  himself,  must  be  rejected  ;  for  instance,  if  the  plaintiff 

were  to  claim  by  purchase  and  his  witnesses  were  to  depose 

to  his  claim  being  founded  on  gift. 

Where  it  dif-      18*    Where  a  debt  is  claimed,  and  some  of  the  witnesses 
amount  due.     depose  to  the  debt  of  the  whole  snm  claimed  and  others  to 

a  part  of  it  onlyi  th^  plaintiff  is  entitled  to  such  part  only 

of  the  snm  claimed. 

Of  tbe  general      19. .  Where  a  defendant  pleads  the  general  issne,  the 


isaue. 


onus  probandi  rests  on  the  plaintiff. 


or  a  epecial  20.  Where  a  plea  contains  defensive  matter,  such  as 
Fng  defensiVe  payment  or  satisfaction,  the  onus  probandi  rests  on  the 
'^^^''  defendant ;  the  rule  being  the  same  as  in  the  Oivil  Law, 

that  in  every  issue  the  afBrmative  is  to  be  proved. 

Of  tbe  June-  21*  A  defendant  may  in  some  cases  plead  both  the 
ciaTp^ea  and  general  issue  and  a  special  plea,  where  they  are  not  incon^ 
iMuf  ^"^^"^^  sistent ;  and  the  ontLS  probandi  in  such  case  rests  on  the 
plaintiff,  where  the  special  plea  is  not  necessary  to  tlie 
defence ;  for  instance,  a  man  snes  another  for  half  an  estate, 
allegiog  that  ho  was  born  in  wedlock  of  the  same  father 
and  mother  as  the  defendant.  Here  the  defeudaut  may 
deny  tbe  allegation  generally,  and  at  the  same  time  plead 
that  the  plaintiff  was  bom  of  a  different  family. 

A  claim  at  va.  22.  A  claim  is  not  admissible  which  may  be  repng- 
rianco  with  a 

nant    to    former    claim,    both    of    which    cannot  stand  i 
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for  ioslance^  a  person  iu  a  former  auit  liaving  denied  that  a  former  one  in- 
certain  individual  was  bis  brother,  cannot  sabseqaently  claim 
the  iuheritance  of  that  person  on  the  plea  of  such  relation. 

23-  Bat  if  the  claim  be  at  variance  with  a  former  one,  Unless    tbey 
and  they  can  both  consistently  stand,  it  is  admissible ;  for  oonsiatently 
instance,  a  claim  liaving  been  advanced  to  property  in  virtue  ^^^^ 

of  purchase,  the  same  property  may  be  claimed  by  the  same 
persou  iu  virtue  of  inheritance,  but  if  the  claim  of  inherit- 
auce  had  been  prior,  a  subsequent  claim  of  purchase  is  not 
admissible ;  as  it  is  manifest  that  they  cannot  both  consist- 
enfely  stand** 

24-  If  a  man  adduce  a  claim  and  have  no  evidence  to  Rule  where 
sapport  it,  the  general  rule  is,  that  the  defendant  must  be  has  no^^vif 
pat  to  his  oath,  and  if  he  decline  swearing,  judgment  should  ^^^^^ 

be  given  for  the  phiintiff ;  bat  it  he  deny  on  oath,  he  is 
abaolved  from  the  claim. 

25,  Where  both  parties  have  evidence,  that  of  the  plain-  And  where 
tiff  is  generally  entitled  to  preference.     Thus,  for  instance,  j^^ve  ejideoce. 
where  the  creditor  and  debtor  are  at  issue  as  to  the  amount 

of  a  debt,  and  both  parties  have  evidence,  that  of  the  former  Examples. 
is  entitled  to  preference,  but  where  neither  party  has  evi- 
dence, the  assertion  on  oath  of  the  latter  is  to  be  credited. 

26.  It  is  also  a  general  principle  that  where  there  is  Additional 
eyidence  adduced  on  both  sides,  cceteria  paribus,  the  prefer-  both^parUes 
eiice  should  be  given  to  the  witnesses  of  the  party  whose  ^^e  evidence. 


*  At  first  eight  there  might  appear  to  be  a  distinction  without  a  difference 
in  this  case ;  but  the  reason  of  the  rule  is  that  an  heir  might  consistently 
i^e  a  purchase  of  property  which  had  not  devolTod,  but  of  which  he  was 
^^  expectancy.  But  it  is  contrary  to  all  probability  that  he  should  have 
Pnchased,  after  the  demise  of  the  ancestor,  property  to  which  he  bad 
^^P^esented  himself  actually  entitled  in  virtue  of  inheritance. 
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claim  is  greater,  or  who  lias  the  greater  interest  in  the  sub- 
Example,  ject-matter.  Thus,  for  iustauce,  in  an  action  arisiog  out  of 
a  contract  of  sale,  where  there  is  a  disagreement  about  the 
price  between  the  seller  and  purchaser,  both  parties  having 
evidence^  the  witnesses  who  depose  to  the  larger  snm  being 
due,  that  is  of  the  plaiuti£F,  are  entitled  to  preference. 

Case  of  sale,       27.     And  where   there  is  a  disagreement,  both  as  to  the 
being  abissne  pHce  and  goods,  both  parties  haviug  witnesses,  the  evidence 

bothastothe  adduced   by  the  seller  is  entitled  to  preference,  as  fur  as  it 

price  and  the  ''  *  ' 

goods,  and       affects  the  amount  of  the  price,  and  that  of  the  purchaser 

evidence."        as  far  as  it  affects  the  quality  and  quantity  of  the  goods. 
And  where  28-     If  neither  party  have  evidence,  they  should  both  be 

neither  has 

evidence.  put  to  their  oaiihs,  and  if  both  consent  to  swear,  the  contract; 
must  be  dissolved  ;  but  if  one  decline  and  the  other  swear, 
the  decree  should  be  passed  in  favor  of  the  swearer. 

And  where         29*     But  if  the  disagreement  exist  with  respect  to  the 
iss^u^^to       conditions  only  of  a  sale,  such  as  the  period  of  payment, 

the  condition  ^^     j^^j  ^oth  parties  Consent  to  swear,  the  assertion  on 

of  a  sale.  *  ^        ^  .      ;  .  ,  • 

oath  of  the  party  against  whom  the  claim  is  made  is  entitlea 

to  preference. 

Suit  between      30*    Where    a    husband    and    wife  dispute  as  to  the 
wife,  "or*'be.  amount  of  dower,  both   parties  haying  evidence,  that  of 

tween  lessor    ^he  wife  must  be  credited,  as  it  proves  most  ;*  so  aho 
and  lessee.  '^  ' 

in  a  dispute   between  a  lessor  and  lessee,  the  evidence 

of  each   party  is  entitled  to  preference  as  far  as  their 


*  Bnt  there  is  an  exception  to  this  general  mle.  If  the  proper  dower  of 
the  wife,  that  is  to  say,  the  average  rate  of  dower  paid  to  her  paternal 
female  relations,  exceed  the  amonnt  claimed  bj  her,  the  evidence  adduced 
by  the  hnsband  is  entitled  to  preference,  because  that  goes  to  prove  some 
remission  on  her  part.    Bee  Hidaya,  vol.  I,  page  154. 
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iodividaal  intoresis  are  at  efcake ;  the  evidence  of  the  lessor 
being  received  as  to  the  amoaut  of  the  rent^  aud  that  of  the 
lessee  as  to  the  duration  of  the  term. 

31*     Where  property  is  claimed  and  the  person  in  whose  Claim  of  pro- 
possession  it  is,  states  that  he  is  merely  a  depositary  or  S^afror^n^*' 
pavnee  oE  an  absent  proprietor,  and  add  aces  evidehce  in  pledge. 
support  of  his  assertion^  the  claim  must  be  dismissed ;  but 
the  claim  should  be  rejected  in  Umine  where  the  claimant 
admits  his  title  to  have  been  derived  from  such  absentee 
proprietor. 

32.     Judgment  cannot  be  passed  ex  parte,  the  reason  given  Of  e»  parte 
being,  that  decisions  must  be  founded  either  on  the  defend-  ^^  ^^^^  ' 
ant's  confession^  or  (notwithstanding  his  denial)  on  prooE 
by  witnesses;  and  where  he  is  absent^  it  cannot  be  said 
whether  he  would  have  denied  or  admitted  the  claim. 

33*     When  cases  are  referred  to  arbitration,  it  is  requisite  Of  arbitra* 
that  the  decision  of  the  arbitrators  should  be  unanimous.'^    ^^^' 

*  NoTS  IST.^Whon  a  person  possessed  of  sound  mind  makes  an  acknow- 
ledgment of  right,  sncb  acknowledgment  is  binding  npon  him  and  cannofc 
be  retracted  to  the  prejadice  of  the  party  in  whose  favor  it  was  made. 
—Fide  Case  YII,  Preo.  of  Sale. 

NoTB  2rb.— Acts  II  and  X  of  1855  oonstitate  the  Law  of  ETidenoe  in 
the  Indiui  Coorts.  Mr.  Norton's  excellent  work  on  the  subject  is  the 
chief  Text  Book. 

Note  3bd, — In  Madras  the  concurrence  of  the  majority  is  sufficient  to 
render  an  award  of  a  Pnnchayet  Talid*~Act  YIII  of  1840. — Ed. 
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PEECTEDENTS  OP 

MOOHUMMUDAN  LAW 

BBLATIYS  TO 

INHERITANCE,  CONTRACTS,  AND  MISCEllANEOUS  SUBJECTS. 


CHAPTER  I. 

PBEOBDBNTS  OF  INHBEITANOB. 

CASE  I. 

QussTiON  1.  A  person  dies  leaving  three  sons.  In  what 
proportions  will  they  inherit  the  property  left  by  him  F 

RspLY  1.    The  property  will  be  made  into  three  portiona.  Sons    inherit 
of  which  each  son  will  take  one.*  ^^^    ^' 

Q.  2.  Supposing  that  person  to  have  divided  his  pro* 
petty  daring  his  life-time  between  two  of  his  three  sons, 
and  that  those  two  sons  and  their  heirs  had  possession 
of  the  property  so  given  to  them,  iu  this  case  will  the 
third  son  have  a  legal  claim  to  any  part  of  the  property  so 
disposed  of  ? 

B.  2.    If  the  father  was  in  sound  disposing  mind  when  Bat  the  father 
he  divided  his  property,  giving  distinct  portions  to  each  of  J^^t^ny  one 
his  two  sons,  and  they  retained  separate  possession  of  of   his    sons 
their  respective  portions,  the  third  son  will  not  be  entitled  life-time/ 
to  any  part  of  the  property. 

*  See  Principle  of  Inhentance,  3. 
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CASE  II. 
Q.  The  plaintiff  saes  her  younger  brother  to  Vecoverthe 
proprietary  right  to  a  sixteenth  share  of  oertaia  landsj 
the  property  of  her  deceased  elder  brother.  It  appears 
that  those  lands  were  not  anoestrali  but  entirely  self- 
acquired,  and  that  on  the  death  of  the  proprietor  his  family 
consisted  of  a  daughter,  a  widow,  two  brothers  and  two 
sisters.  Under  these  circumstances  are  the  sisters,  on  tho 
death  of  the  proprietor,  entitled  to  participate  in  his 
personal  acquisitions,  and  admitting  that  they  are  entitled, 
under  these  circumstances,  could  they  have  any  just  claiiUi 
supposing  the  proprietor  had  left  a  son  ? 

NodiBiinoiion      B.     AU  the  property  of  the  deceased  proprietor  must 

oestral  and '     on  his  death  be  distributed  among  his  two  brothers,  his 

aoqwed  pro-  ^^^  sistei-s,  his  widow,  and  his  daughter.     The  Law  iu 

tills   respect   recognizes   no   distinction   between   property 

which    has   descended   from   ancestors  and   property  ob- 

Siflters  inherit  tained    by    personal    acquisition.*    Under  these  circum- 

and  dapgli.^"'  stances,  therefore,  the  sisters  of  the  deceased  are  entitled 

*®'*'  to    participate    iu    the  estate   acquired   by   him.    If  ^^^ 

deceased  proprietor  had  left  a  son,  both  his  brothers  and 

Both  brofchere  his  sisters  would  have  been  exclndedf  from  the  inheritance, 

are  "xdmJed  ^^^    would    not   have  been   entitled  to  any  share.    The 

by  a  son.         property  would  in  that  case  have  devolved  exclusively  on 

the  son  and  daughter   and  widow ;  the  widow  taking  an 

eighth :t   ^  ^^^^  legal  share,  and  the  residue  being  divided 

between   the  son  and    daughter,   in  the  proportion  of  & 

double  share  to  the  malo.§ 

CASE  III. 
Q.     A    woman    dies    leaving  property   which  she  ob- 
iained   by   inheritance   from  her  husband  and  son.     WiH 
such   property   devolve   on   tlie   relations   of  her  husband 

•  See  Prin.  Inh-  1.  f  21,  J  14.  §  8. 
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and  son,  wlio  are  not  relations  of  tbe  woman  herself^  or  on 
her  father  ?  and  is  there  any  distinction  between  real  and 
personal  property  in  sach  a  case  of  inheritance  ? 

B.     The  property  which  the  widow  obtained  by  inherit-   The  property 
ance  from  her  hnsband  and  son,  will  not  devolve  on  the  qu^redy^of^^a 

relations  either  of  her  husband  or  her  son,  who  are  not  her  woman  de- 

'  votves  on  her 

relations ;  but  it  will  devolve  on  her  father,  brothers,  or  own  heirs, 

other  relations,  who  may  be  her  lawful  heirs ;  and  there  is 
no^  distinction  between  real  and  personal  property  in  such 
case  ;  but  it  will  all  be  inherited  in  the  same  manner.     The 
enumeration  of  heirs,  as  laid  dbwn  in  the  Surajya,  is  as 
follows  :— ''  They  begin  with  the  persons  entitled  to  shares, 
then  they  proceed  to  the  residuary  heirs  by  relation,  then 
they  return  to  those  entitled  to  shares  according  to  their 
respective  rights  of  consanguinity,  then  to  the  more  distant 
kindred,  then  to  the  successor  by  contract,  then  to  him  who  No  distino- 
was  acknowledged  as  a  kinsman  through  another,  then  to  *^j  ^a'lw" 
the  person  to  whom  the  whole  property  wasleft  by  will,  and  ^^^^^  PJ^o- 
lastlj  to  the  public  treasniy."     But  the  relations  of  the  hus- 
band and  son  of  a  woman  (not  being  her  own  relations)  do 
not  come  within  the  description  of  any  of  theheirsenumerated. 

CASE  IV. 
Q.     Are  the  offspring  of  slave  girls  entitled  to  inherit 
the  estate  of  their  father  ? 

B.     AH  the  children  oE  a  person  deceased,  whether  they  The  children 

are  the  offspring  of  a  slave  girl  or  a  free  married  woman,  i,a,erit^(^al^ 

are   without  distinction  entitled   to  sncceed   to   their  re-  ^?.?l''^  ^^^^^ 

cnildreD. 

spective  shares,  according  to  the  Law  of  luheritauce.t 

•  Prin.  Inh.  1. 

t  Bnt  to  eBtablish  the  parentage  of  children  by  Blare  girls,  it  is  neces- 
sary that  the  father  should  acknowledge  them,  if  they  are  by  different 
mothers  ;  bnt  if  they  are  by  the  same  mother,  the  acknowledgment  of  the 
first-born  is  sufficient. — See  Principles  of  Parentage,  82. 

Note  to  Case  IV. — The  son  of  a  Mahomedan  by  a  slave  girl,  if  acknow- 
ledged by  his  father,  is  entitled  to  inherit. — Morley's  Digest,  p.  190,  Bon.  S. 
D.  A.,  17th  January  1848.— Fido  also  App.  Tit.  In.  10, 11, 12,  18,  70. 
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CASE  V. 
Q.     If,  according  to  the  allegation  of  the  widow,  her 
adversary  became  an  apostate  from  the  Moohammudan 
faith  subsequently  to  the  demise  of  her  husband,  will  this 
circumstance  exclude  him  from  the  inheritance  f 

Apostaoy  af-       R,    If  the  apostacy  occarred,  as  stated,  subsequently  to 
cSanwioeltor  ^^^  demise  of  the  husband,  his  brother  will  not  thereby  be 

18  no  bar  to  excluded  from  his  right  as  heir,  because,  when  the  inherit- 

mheritanoe.  °  .  i         a  j 

ance  deyolved,  he  was  of  the  same  religion  as  her  deceased 

husband.* 

CASE  VI. 

Q.    What  conditions  are  necessary  to  the  validity  of  an 

adoption,  nccording  to  the  Moohummudan  Law,  and  what 

rights  appertain  to  a  person  legally  adopted  F     Has  he  any 

claim  of  inheritance  to  the  property  left  by  his  adopting 

father,  or  is  the  adopting  father  at  liberty  to  dispose  of  all 

his  property  by  sale,  or  gift,  during  his  life-time,  and  thereby 

to  leavehis  adopted  son  entirely  destitute  ? 

Adoption  con-      B,     During    the    life-time,  or  after  the  death  of  the 

of^eritu^.  adopting  father,  the  adopted  son  has  no  claim  upon  his 

property."f"    The  adopting  father's  control  over  his  own 

*  Difference  of  religion  is  one  impediment  to  inheritance. — See  Frifi* 
Inh.  6,-^Vide  App.  Tit.  Inh.  69. 

t  By  the  term  adoption  here  need,  affiliation  by  diatinot  claim  of  parent- 
age is  not  intended,  bnt  merely  the  reception,  by  the  adopting  father,  into 
his  family,  of  a  child,  who  notorionsly  and  avowedly  belongs  to  another 
family*  In  this  particnlar  the  Moohammudan  seems  to  agree  with  the  Bng* 
Hflh,  and  the  Hindoo  with  the  Boman,  Law.  Adoption  among  the  BomanSi 
as  among  the  Hindoos  at  this  day,  was  intimately  connected  withrs- 
ligions  or  superstitions  notions,  and  "  it  was  thought  disgraoefal  not  to 
keep  up  and  preserve  the  domestic  gods  and  sacred  things  of  the  family* 
Whereas  among  ourselves  and  among  the  Moohummudans,  it  seems  io 
have  been  suggested,  to  use  an  expression  of  Dr.  Taylor,  merely  as  a 
resource  of  orbity.  The  same  learned  author,  in  a  note  to  his  chapter  on 
adoption,  observes — "  It  is  not  unnsnal,  we  all  know  even  among  us,  for 
friendship  to  adopt  in  effect,  the  children  of  strangers  in  blood ;  bnt  hero 
is  the  plain  difference  between  such  acts  of  friendship  and  the  legal  adop- 
tion of  the  Romans :  the  friend  and  intended  benefactor  may  change  hiB 
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property  is  absolatej  and  althoogli  the  adopted  son  may  be 
thereby  left  entirely  destitate^  he  is  at  liberty  to  dispose  of 
his  property  as  he  pleases^  by  sale,  gift;  or  otherwise. 

CASE  VII. 
Q.     Sapposing  the  chdmant  in  this  case  to  have  been 
arraigned  and  convicted  on  suspicion  of  the  murder  of  the 
woman  to  whose  property  be  lays  claim  as  lawful  heir,  will 
this  circumstance  exclude  him  from  the  inheritance  ? 

B.     Mere  suspicion  of  murder  is  not  sufBcient  to  exclude  SoBpicion  of 
from  the  right  of  inheritance.     Unless  the  crime  be  fully  ^ly  proved, 
established,  the  suspected  person  has  a  right  to  succeed  to  ^P^  ?^min^ 
the  property  as  heir,  supposing  bis  title  to  the  inheritance  heritance. 
to  be  otherwise  unexceptionable.'^ 

CASE  VIII. 
Q.  A  Moosulmann  is  involved  in  debt,  by  having  become 
security  for  another.  On  his  death  are  his  heirs  liable  to 
pay  the  debt,  without  reference  to  the  amount  of  the  pro- 
perty which  they  may  have  inherited  from  him,  and  are  they 
answerable  for  the  debt,  supposing  the  deceased  to  have  left 

mind  wheo  he  pleases,  bat  the  adopted  child  at  Borne  obtained  by  the 
adoption  legal  rights  of  inheritanoe  and  snccession  to  the  adopter,  of 
which  he  could  not  be  arbitrarilj  or  wantonly  disposseised." — Sammary 
of  Tajlor's  Boman  Law,  vol.  I,  page  74.— Fidf  App.  Tit.  Adop.  1,  2. 

*  The  cliMinant  in  this  case  was  probably  conyioted  under  the  absurd 
rules  of  efidenoe  observed  iu  the  Moohummadan  Criminal  Law,  by  which 
an  accused  person  was  convicted  and  punished,  not  according  to  the  offence 
of  which  he  had  been  guilty,  so  much  as  according  to  the  quantum  of 
oTidence  addoced  against  him.  It  appears  that  the  claimant  was  sentenced 
to  12  years'  imprisonment  on  iutpidon  of  the  murder  with  which  he  was 
charged ;  and  to  justify  exclusion  from  inheritance,  complete  poof  is 
requisite.  It  may  here  be  observed  that  homicide,  of  whatever  description, 
however  accidental,  if  fully  proved,  excludes  the  person  who  committed  it 
from  inheriting  the  property  of  the  person  slain,  provided  he  was  the 
cease,  but  not  if  he  was  the  occasion  merely.— See  Fiin.  luh.  6.— Ficla 
"  App.  Tit.  Inh.  67. 
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no  property  ?  if  so^  the  heirs  being  two  brotlierSj  a  nepliew 
aud  a  soDj  which  of  them  is  liable  ? 

HeirB  are  an-  B.  If  the  debtor  left  property  at  his  deaths  the  creditor 
the 'debts  ^of  ^^7  claim  his  debt  from  the  heir  of  the  aeoeased,  who  has 

their  ancee-     become  possessed  of  the  property  left ;  and  the  debts  of  a 

torS)  as  lar  as 

there  are  as-  deceased  person  must  be  liquidated^  before  claims  of  inhent- 

farther.  ^^^^  ^^'^  ^^  satisfied.     If  the  amount  of  the  property  exceed 

the  amount  of  the  debts,  the  heirs  will  share  the  residue; 

but  if  the  property  fall  short  of  the  amount  of  the  debts,  the 

whple  of  it  must  be  appropriated  to  their  liquidation,  and 

the  heirs  will  then  not  be  responsible  for  what  remains 

dne.     If  t)ie  deceased  left  no  property,  the  claim  of  the 

creditors  will  not  lie  against  his  heirs.     If  at  the  death  of 

the  debtor  he  leave  a  son,  two  brothers,  and  one  brother's 

son,  the  former  will  be  liable,  and  the  residue,  after  the 

creditors  shall  have  been  satisfied,  will  devolve  entirely  on 

him,  according  to  Law.     The  brother  and  brother's  son 

cannot  inherit  any  of  the  property  during  his  life-time.* 

CASE  IX. 
Q.  A  woman  has  two  sons.  One  of  them  dies  in  the  life- 
time of  his  mother,  leaving  a  daughter.  After  the  woman  s 
death,  that  daughter  lays  claim  to  the  property  left  by  her 
in  right  of  her  father.  Will  her  claim  be  good  against  the 
brother  of  her  deceased  father,  that  is  to  say,  her  uncle  f 

Claim  to  in-  B.  Tiie  daughter  oan  have  no  claim  against  her  uncle, 
a^dtj^^*"  because  her  father  died  in  the  life-time  of  his  mother,  who 
person,  not      hug  another  son  living,  by  whom  the  daughter  is  excluded. 

She  can  therefore  have  no  claim  of  inheritance  to  the  pro* 

perty  of  her  grandmother.f 


•  See  Prin.  Inh.  21.— Fidtf  App.  Tit.  Inh.  71.  t  9* 
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CASE  X. 
Q.     Sapposing  any  of  the  heirs  to  be  insane  or  blindj  do 
these  circamstances  operate  to  preclade  them  from  inherit- 
ance? 

B.  Mental  derangement,  or  any  description  of  insanity.  Insanity  and 
and  bliodnesSy  are  not  among  the  impediments  to  succes-  not  disqaaiify 
sion ;  bat  persons  afflicted  in  this  manner  are  entitled  to  f"*™  inherit- 
their  legal  shares  as  other  heirs.* 

CASE  XI. 
Q.  Two  women  'daring  the  life*time  of  their  mother  exe- 
cnte  a  deed  in  favour  of  two  other  heirs,  renouncing  their 
right  of  inheritance  to  their  mother's  property.  They  each 
received  one  thousand  rapees  from  the  persons  in  whose 
favour  they  executed  the  deed,  and  for  a  period  of  nearly 
twelve  years  after  their  mother's  death  they  advanced  no 
clidm;  bat  ultimately  saed  for  their  legal  shares  of  the  pro- 
perty left  by  their  mother.  An  alleged  deed  of  gift  by  the 
mother  to  the  persons  in  whose  favonr  the  renunciation  was 
made^  and  of  which  mention  is  made  in  the  deed  e:i;ecnted 
by  the  two  women,  is  proved  on  investigation  never  to  have 
existed.  Under  these  circamstances  will  the  deed  of  renun- 
ciation executed  by  the  women  be  any  bar  to  their  present 
claim  7 

R.  t  Benunciation  implies  the  yielding  up  a  right  already  Benanoiation 
vested,  or  the  ceasing  or  desisting  from  prosecuting  a  claim  ^^  ufe-timeof 
maintainable  against  another.     It  is  evident  that,  daring  ancestor,  null 


aad  void. 


*  Both  the  cansea  here  mentioned  operate  to  ezolnde  from  the  inherit- 
ance agreeably  to  the  proyisiona  of  the  Hindoo  Law : — **  Eunnchs  and  ont« 
castas,  persons  born  "blind  or  deaf,  madmen^  idiots,  the  damb  and  snch  as 
have  lost  the  nse  of  a  limb,  are  ezcladed  from  a  share  of  the  heritage." — 
Bir  W.  Jones's  Translation  of  the  Institates  of  Manoo,  chapter  IX,  §  201. 
But  these  absurd  proTisions  seem  to  be  entirely  obsolete  in  the  present  day. 

t  Yidt  App.  Tit.  74. 
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the  life- time  of  the  mother^  the  daughters  have  no  right  of 
inheritaace,  and  their  claim  ob  that  acconnt  is  not  maintain- 
able against  any  person  dnring  her  life-time.  It  follows 
therefore  that  this  rennnciationi  dnring  the  mother's  lifetimei 
of  the  daughter's  shares  is  nnll  and  Toid ;  it  being  in  point 
of  fact  giving  np  that  which  had  no  existence.  Snch  act 
cannot  consequently  invalidate  the  right  of  lAherftance 
No  limitalion  supervenient  on  the  mother's  deaths  or  be  any  bar  to  their 
to  claim  of.     ^j^j^  ^f  ^^^  ^g^^^  j^j^  ^y  ^^^^    rpij^  omiflsion  to  advance  a 

claim  for  a  period  of  nearly  twelve*  years  is  no  legal  bar  to 
the  ultimate  admission  of  such  claim  .i* 

CASE  XII. 
Q.  A  person  contracted  marriage  with  a  woman,  who  was 
his  equal  in  point  of  circumstances^  and  against  whom  there 
was  no  legal  objection.  He  had  a  family  of  children  by  this 
marriage.  He  afterwards  connected  himself  with  a  dancing 
woman,  to  whom  however  he  was  not  married,  and  by  her  also 
he  had  several  children.  He  died  without  making  a  will  and 
the  question  is^  whether  his  children  by  the  unmarried  woman 
above  alluded  to^  are  entitled  to  any  portion  of  his  eetatOj  or 

*  The  limitotion  of  twehre  years  fixed  by  Section  XIY,  RegnUtion  8, 
1798,  Section  VIII,  Begolation  7, 1795,  and  Section  XVIH,  RegnlatioB  S, 
1803,  modified  by  Section  III,  Begnlation  2, 1805,  may  perhaps  be  held  io 
snpersede  the  Moohnmmndan  Law  in  this  particular ;  bnt  there  oertainly 
do  appear  to  be  claims,  snob  for  instance  as  claim  to  dower,  the  non- 
addnoement  of  which  within  a  certain  period,  it  wonld  be  harsh  to  pro- 
nonnce  a  ground  for  being  not  cognizable. 

t  Fntwas  similar  in  purport  to  the  above  were  delivered  on  this  oooasioii 
by  the  Gansee  of  the  Provincial  Court  and  the  Moof  tee  of  the  City  Court  of 
f^tna  I  but  a  contrary  opinion  was  delivered  by  the  Moof  tee  attached  to  the 
Zillah  Court  of  Shahabad,  to  whom  also  the  point  was  referred.  He  main- 
tained that  the  eaceoution  of  the  deed  for  which  a  consideration  had  been 
received  by  the  obligors  was  binding  against  them,  although  the  right  parted 
with  was  not  in  existence  at  the  time.  The  question  however  having  been 
ultimately  referred  to  the  Law  officers  of  the  Sudder  Dewanee  Adawlfttand 
other  lesrned  authorities,  it  was  satisfactorily  ascertained  that  the  opinioa 
of  the  majority  was  a  correct  exposition  of  the  Law. 
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whether  ilie  whole  of  it  sbonld  devolve  on  his  widow  and  the 
childrea  begotten  by  him  in  wedlock  f 

B.  Under  the  circnmstances  stated,  if  a  marriage  be  not  illegitimate' 
proved  to  have  taken  place  between  the  deceased  and  the  not  inherit^ 
dandng  woman  in  qnestioo^  and  if  it  be  evident  that  her  ^^^^^  father's 
ehildren  are  the  f mit  of  fornication^  their  parentage  will  not 
be  established  in  the  deceased ;  according  to  the  saying  of 
the  prophet^—''  Offspring  belong  to  each  as  have  c<m8ort8, 
bat  fornicators  are  prohibited  from  laying  claim/^  Conse- 
quently the  parentage  not  being  established,  and  there  being 
no  will,  no  part  of  the  property  of -the  deceased  belongs  to 
the  illegitimate  children,  bnt  the  whole  will  go  to  those  bom 
in  wedlock.  It  is  laid  down  in  the  Kafeej^^^^  The  offspring  of 
fornication  and  the  offspring  repudiated  by  laan  or  impreca- 
tion>  take  the  maternal  estate  only,"^  bnt  not  the  paternal, 
nor  can  the  father  inherit  from  them.  The  father  of  snch 
ofibpring  cannot  be  considered  as  standing  in  any  degree  of 
relation  to  them,  and  their  relation  to  the  father  being  cut 
off,  they  are  consequently  ezdaded  from  claiming  relation 
with  his  family.'^  It  is  also  laid  down  in  the  Hummadeea 
that  the  parentage  of  the  fruit  of  fornication  is  not  estab- 
lished in  the  father. 

ClSE  XIII. 
Q.  A  person  died,  leaving  certain  landed  property,  and 
four  sons,  two  of  whom  died  childless.  The  survivors,  A  and 
Bj  lived  in  joint  possession  of  the  estate.  B  afterwards  died, 
leaving  two  sons,  C  and  D,  and  two  daughters,  E  and  F. 
Theee  persons  remained  with  their  uncle  and  his  sons,  G  and 
H,  as  joint  proprietors  of  the  lands  in  question.  A  then  died, 
and  the  snrvi?ors  still  continued  to  live  together  on  the  same 
terms — afterwards  C  and  G  successively  died,  and  D  has 
since  disappeared,  nor  can  any  tidings  of  him  be  obtained. 

•  Vide  App.  Tit.  Inh.  70. 
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Last  of  all  H  died,  leaving  a  widow,  who  is  the  only  present 
sarviving  claimant  except  the  daughters  of  B.  In  what 
proportions  will  these  persons  respectively  be  entitled  to 
inherit  the  estate  ? 


Property  of 
missing  per- 
sons sboald 
be  kepb  in 
abeyance    for 
ninety    years 
from  the  time 
of  their  birth. 


They    cannot 
iuherit,  or  be 
inherited    of, 
during  this 
interval. 


B.  Under  these  circumstances,  the  estate  should  be  made 
into  sixteen  portions,  of  which  the  widow  of  H  is  entitled  to 
two,  and  E  and  F  to  seven,  or  three  and  a  half  each.  The 
remaining  seven  shares,  which  properly  belong  to  the  missing 
person,  D,  should  not  immediately  devolve  on  any  of  the 
other  heirs ;  but  four  shares  of  it  should  be  deposited  in  the 
hands  of  a  trustee,  and  the  remaining  three  should  be  entrust- 
ed to  the  person  or  persons  in  possession  of  the  rest  of  the 
property,  to  be  kept  until  the  expiration  of  the  period  allow- 
ed for  the  re-appearance  of  the  missing  person.  This  period 
is  ninety  years,  reckoning  from  his  birth.  If  he  re-appear 
in  this  interval,  the  whole  seven  shares  should  be  made  over 
to  him,  but  if  no  intelligence  of  his  fate  can  be  obtained 
before  the  expiration  of  the  above  period,  his  heirs  will 
inherit  the  four  shares  which  were  deposited  in  the  hands 
of  a  trustee,  and  the  remaining  three  shares  will  devolve 
on  the  other  heirs  who  came  into  possession  at  the  former 
distribution,* 


*  The  principle  of  the  Law  laid  down  in  this  case  is,  that  a  missiog  peiwKi 
is  considered  defunct,  as  far  as  regards  the  property  of  others,  and  liviog* 
as  far  as  regards  his  own  property.  He  shall  not  inherit  from  others 
daring  the  period  of  ninety  years  which  is  allowed  for  his  re-appearaao^ 
nor  shall  others  inherit  from  him  daring  this  iuterral. 

The  sarviving  representatives  of  B  were  D  and  E  and  F,  and  tbo 
surviving  representative  of  A  was  Q.  The  first  three  persons  were  enti* 
tied  to  eight  shares  of  the  property  in  right  of  their  father,  B,  and  the  last 
mentioned  to  eight  in  right  of  his  father,  A  ;  but  of  the  firat  eight  shares, 
D,  by  virtue  of  his  being  a  male,  was  entitled  to  four,  and  B  and  F  to 
two  shares  each.  After  D  disappeared,  H  died,  leaving  a  widow  who  was 
entitled  to  two  shares  only  of  his  eight  portions,  and  the  remaining  BJx 
devolved  on  the  children  of  his  patemid  ancle,  B ;  of  which  six,  D,  as  male, 
was  entitled  to  three  or  a  doable  portion,  but  it  being  a  rule  that  a  missing 
person  is  to  be  considered  living  as  to  his  own  property,  and  defunct 
as  to  the  property  of  others,  after  the  disappearance  of  D,  hifl  f<J^ 
■hares,  which  descended  to  him  absolutely  from  his  father,  and  of  whion 
he  was  in  possession  before  he  disappearedi  should  be  placed  in  ^^ 
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CASE  XIV. 

Q.  Snpposiug  Maasummaat  Buhoran  to  have  been  the 
wife  of  Bobm  Ali,  will  the  property  left  by  him  go  to  both 
bis  widowBj  Damely^  Massammaut  Bahorna  and  Mussnm* 
nuuit  Bheekan  equally^  or  in  what  proportions ;  accordiog 
to  Law  are  their  rights  eqnal  or  different  f 

B.    In  case  of  there  being  childrenj  an  eighth  share  of  Widows  share 
the  husband's  property  goes  to  the  widow,  and  in  case  of  ^     ^' 
there  being  no  children^  a  fourth*    In  both  cases  the  widows 
win  share  equally.* 

CASE  XV. 
Q.    What  is  the  nature  of  the  contract  of  marriage,  and 
what  are  the  conditions,  by  the  existence  of  which  a  woman 
becomes  entitled  to  succeed  to  her  husband^s  property  on 
his  death  ? 


B.    The  term  uqud,  or  contract,  in  a  strict  sense  signifies  Conditions  of 

a   legr' 

riage. 


tybg  together  ;  and  the  joining  of  two  persons  in  matrimony 


18  termed  a  contract  of  mamage.  The  proposal  and  consent 
of  the  parties  are  essential  to  the  contract.  The  bride  should 
express  consent  if  she  be  adult,  and  the  gnardians  aod  wit- 
Besses  should  be  present  at  the  ceremony.  Under  these  cir- 
cnmstances,  the  wife  is  competent  to  inherit  her  husband's 
property,  supposing  her  not  to  have  been  divorced  from  him.  Impediments 
iiot  to  have  killed  her  husband,  not  to  be  the  slave  of  any  one,  BuooeM?on. 
&>Qd  not  to  be  of  a  different  religion.  Such  a  widow  takes 
an  eighth  where  there  are  children,  and  a  fourth  where  there 
ve  Done.f  The  remainder  goes  to  the  legal  sharers,  in 
denult  of  them  to  the  residuary  heirs,  in  default  of  them  to 


I  of  tnistees,  and  the  three  shares  which  would  devolve  on  him  only 
in  the  eyent  of  his  proving  to  have  been  alive  at  the  date  of  the  death  of 
Ui  ooDiin,  H,  should  be  given  to  tha  other  heirs,  to  be  enjoyed  by  them, 
ivhject  only  to  the  condition  of  the  re-appearanoe  of  the  missing  person. 
•  Bee  Frin.  Inh.  li.  1 14. 
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the  distant  kindred^  and  ia  their  default  it  escheats  to  the 
public  treasury. 

CASE  XVI. 

Q«  A  person  bad  a  son  and  two  daogbters.  The  son 
died  before  him.  On  the  father's  deaths  besides  the  two 
daughters  above  mentionedi  he  left  a  widow  and  a  son's 
daughter^  olaimants  of  his  estate.  It  is  proved  that  a  certain 
sum  was  settled  on  the  widow  as  dower,  and  the  question  now 
therefore  is,  to  what  proportion  of  the  estate  she  is  entitled, 
in  satisfaction  of  her  dower  and  in  virtue  of  her  legal  share 
of  inheritance ;  and  to  what  shares  of  the  estate  of  the  de- 
ceased are  his  daughters  and  son's  daughter  entitled  ? 

In  addition  to      R,    If  the  amount  specified  as  dower  exceed  the  valae  oE 
oUdm'o?         the  estate,  the  heirs  will  not  be  entitled  to  succeed  to  any 
tidow  takes    V^^  ^^  **'  ^"*  *^®  whole  wiU  appertain  to  the  wife  in  virtae 
a  legal  ahajre.  ^£  |j^p  claim  of  dower.    If  the  amount  specified  fall  short  of 
the  value  of  the  estate,  the  proceeds  must  in  the  first  instance 
be  applied  to  satisfy  the  claim  of  dower.    Of  the  residue,  one- 
eighth^  must  be  given  to  the  widow  as  her  legal  share  of  the 
inheritance,  and  the  remaining  seven-eighths  most  be  distri- 
A  son'0  dan^h-  buted  equally  between  the  two  daughters.    A  son's  daughter 
heri^with    '  bas  DO  right  oE   succession  while  there  are  danghteri.t 
danghtenu       Authorities :  In  the  Hidaya,  on  the  chapter  treating  of  prif  i- 
Authoritiee.     leged  slaves,—*'  In  the  case  of  property  appertaining  to  an 
insolvent  estate,  the  right  of  the  heirs  is  defeated.'^     So  also 
in  the  Dar,  a  commentary  on  the  Ohoorur, — **  No  right  of  pro- 
perty remains  to  the  heirs  in  the  case  of  an  estate,  the  assets 
of  which  are  not  more  than  sufficient  to  answer  the  demands 
against  it.    So  also  in  the  Shareefeeah,  a  commentary  on  the 

•  See  Prin.  Inh.  14.  f  19. 
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Surajydh, — ''  Next  the  discharge  of  his  jast  debts  from  the 
whde  of  his  remaiuiog  effects ;  then  the  payment  of  his 
legades  ont  of  a  third  of  what  remains  after  his  debts  are 
paid,  and  lastly,  the  distribution  of  the  residue  among  his 


These  qnotations  are  suffioieut  to  show  that  the  liquida* 
lion  of  the  debts  precedes  the  distribution  of  the  property 
among  the  heirs.  In  the  Shareefeeah,  also  treating  of 
widows,  it  is  stated  that  one-eighth  belongs  to  them  with 
children,  and  treating  of  daughters,  that  two-thirds  belong 
to  two  or  more,  and  treating  of  son's  daughters,  that  they 
cannot  inherit  where  there  are  sons  or  daughters  of  the 
deceased,  and  that  any  surplus  after  the  distribution  reverts 
to  Buch  sharers  as  are  entitled  thereto. 

CASE  XVII. 

Q.  A  person  having  built  a  dwelling-house,  made  a 
present  of  it  to  his  daughter  at  the  time  of  her  marriage. 
The  husband  to  whom  she  was  united,  had  some  children  by 
her,  and  had  also  some  children  by  slave  girls.  Both  the 
husband  and  wife  are  now  dead.  Does  the  house  belong  of 
right  to  the  children  of  the  wife  alone,  or  are  the  children  of 
the  husband  by  the  slaves  entitled  to  succeed  as  heirs  also  7 


B.    If  the  husband  died  before  his  wife,  his  children  by  The  wife's 

the  slave  girls  have  no  right  to  the  house.    According  to  auooeedtolier 

Law,  the  children  of  the  wife  will  inherit  all  the  property,  gf^'^J^^^iJ^aUe 

both  real  and  personal,  left  by  their  mother.     If  the  wife  8iirW?e  her 

died  before  her  husband,  he  was  entitled  to  one-fourth  of  irthelmsbaxid 

hw  property,  both  real  and  personal,  and  his  legal  share  of  Jj^efra^wiU 

it,  according  to  Law,  must  be  distributed  among  his  chil«  B^are  in  one* 
dren,  whether  by  the  wife  or  slave  girls,  in  the  proportion 
of  two  shares  for  a  son  and  one  for  a  daughter. 
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CASE  XVIII. 
Q.  A  person  made  over  to  his  wife,  by  deed  of  Beea 
Mokasa,*  all  his  property  in  satisfaction  of  part  of  her  dower. 
The  wife  remaiDod  in  possession  of  the  property  so  trans- 
ferred  dnring  her  life-time^  and  died,  childless,  before  her 
hnsband ;  a  short  time  afterwards  her  husband  also  diedj 
Reaving  by  another  wife  a  son  and  daughter,  who  lay  claim 
to  the  property  left  by  him.  But  the  two  nephews  (one  of 
whom  is  now  represented  by  his  son)  of  the  deceased  wife 
claim  the  entire  property  in  virtne  of  the  deed  of  Beea 
Mohasa,*  by  which  it  was  conveyed  to  her  in  satisfaciion 
of  dower.  In  this  case  to  whom  will  the  litigated  property 
of  right  belong  ? 

The  heirs  of  R.  XJuder  these  cirenmstanoes,  half  the  estate  left  by  his 
and  wi^  wHl  ^*f®  '©g^^Hy  devolved  on  her  husband  in  right  of  inheritance. 
r^^hOT^twI  ^^  ^^^  ^^^^^  *^*^  ^^^^  ^***  ^^  ^  ^^^  children  by  another  wife. 
tate,  she  dy-  The  remaining  half  will  be  divided  equally  between  the  two 
and  before  '  nephews  of  the  deceased  wife,  and  after  the  death  of  one  of 
her  hnaband.    them,  his  entire  share  will  devolve  on  his  son.t 

CASE  XIX 
Q.     A  woman  maiTies  a  second  husband  during  the  life- 
time of  lier  first,  and  continues  to  cohabit  with  such  second 
husband  for  the  period  of  twenty-nine  years,  during  which 
time    she    had    by    him    several   children.     Will   she,  in 

*  The  strict  meaning  of  the  term  *'  Mokasa"  is  **  Retaliare  et  coedqnare 
rationea" — Meninski^hnt  in  the  langnage  of  the  Law,  when  connected  with 
the  term  heea,  or  sale,  it  means  a  sale  of  property  for  propertji  or  barter, 
which  is  sale  in  one  shape,  and  purchase  in  another. — Hidaya. 

t  The  reason  of  this  is  that  althongh  (the  hnsband  having  made  over  bU 
his  property  to  his  wife  in  satisfaction  of  dower)  his  heirs  ooald  not  posBi' 
bly  have  had  any  claim  to  sncceed  to  the  property  on  the  wife's  death,  bad 
she  sanrived  her  hnsband,  yet  she  having  died,  childless,  before  her  hus- 
band, he,  as  heir,  was  entitled  to  one  moiety  of  the  property  left  by  her  as 
his  legal  share,  and  oonseqaently  no  distribution  of  the  property  baTing 
taken  place  dnring  his  life-time,  his  heirs  were  after  hit  death  entitled  to 
the  same  proportion. 
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virtue  of  snch  marriage^  be  entifcled  to  inherit;  the  property 
of  her  second  hasband  on  his  death;  and  sapposing  a 
man  to  die^  leaving  a  widowj  three  sons^  a  daughter  and 
a  brother^  claimants  to  his  property^  to  what  proportions  of 
it  will  each  of  them  be  entitled ;  and  if  the  deceasedj  dur* 
ing  his  last  sickness^  had  declared  his  intention  that  the 
persons  claiming  to  be  his  widow  and  his  children  shoul^^^ 
take  atl  his  property,  will  such  disposition  hold  good ;  ano^^^ 
in  what  proportions  will  they  share  f 

B.     So  long  as  the  first  marriage  shall  continue  undissolved  Of  a  woman 
by  divorce  or  otherwise,  the  marriage  of  a  woman  to  a  second  again 'daring 
husband  is  wholly  illegal ;  and  if  cohabitation  be  the  con-  ^^^^^  ^^ 
sequence  of  such  second  marriage,  it  amounts  to  adultery, 
and  the  issue  of  such  intercourse  are  bastards,  who,  with  Of  tbe  ohil« 
their  mother,  are  wholly  incompetent  to  inherit  the  estate  second  mar* 
of  their  deceased  father.    If  the  second  question  relate  to  the  "*^* 
parties  mentioned  above,  neither  the  person  claiming  to  be 
bis  widow,  nor  her  children,  are  entitled  to  any  proportions  of 
the  property,  and  the  whole  will  go  to  the  brother  by  right 
of  consanguinity ;  but  the  verbal  disposition  made  by  the 
deceased  daring  his  last  sickness  will  hold  good  to  the  extent 
of  a  third  of  his  property,  of  which  the  person  claiming  to  be 
his  widow  and  her  sons  will  take  shares  alike.     If  the 
question  relate  generally  to  cases  of  persons  having  a  legal 
claim  to  inheritance,  the  answer  is,  that  the  share  of  the 
widow  is  one-eighth,  and  the  remaindar  should  be  dis- 
tribnted,  to  the  exclnsion  of  the  brother,  among  the  sons 
and  daughters,  in  the  proportion  of  a  double  share  to  the 
male. 

CASE  XX. 

Q.     A  person  died  seized  of  a  landed  estate  which  he 
inherited  from  his  father.     He  had*  three  wives.    The  first 

13 
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vrite  died  dariog  bia  life- time,  leaving^  one  son.  By  his 
second  and  third  wives,  who  survived  him,  he  had  two  sons 
and  two  daughters^  all  living ;  besides  which  persona  he  left 
a  sister,  so  that  there  are  altogether  eight  claimants  to  his 
estate.  His  sons  took  possession  of  the  entire  property  with- 
out allotting  any  portions  to  his  widows  or  daughters.  Sab- 
seqnently  to  his  death,  his  sister  (and  on  her  decease  her 
heirs)  and  the  daughter  of  his  third  wife  lay  claim  to  shares 
of  the  property.  The  sons  in  possession  plead  that  it  has 
been  the  immemorial  usage  of  their  family  to  exclude 
females  from  the  inheritance,  to  which  the  claimants  reply 
by  denying  the  usage  and  alleging  that  they  had  already 
partially  obtained  their  right  of  inheritance  in  money  and 
lands.  Under  these  circumstances,  are  the  parties  claim- 
ing eiltitled  to  succeed  to  any  portion  of  the  estate  left 
by  the  deceased,-^and  if  so,  what  is  the  extent  of  their 
respective  shares  f 


Sisters   are 
ezoladed  by 
Bons  and 
daughters. 


B.  Possession  is  of  various  kinds.  It  is  not  expressly 
stated  on  what  tenure  and  for  what  period  the  deceased 
and  his  father  held  the  property,  nor  is  the  original 
acquirer  mentioned,  nor  the  mode  by  which  the  acquisition 
was  made ;  neither  is  it  distinctly  stated  that  besides  the 
persons  enumerated,  there  were  no  other  claimants  of  the 
estate  at  the  death  of  the  proprietor;  which  not  being 
satisfactorily  ascertained,  it  is  impossible  to  declare  into 
how  many  shares  the  property  should  legally  be  distributed  : 
but  it  is  concluded  that  the  object  is  to  ascertain  the  legal 
shares  of  those  specified  on  the  supposition  that  there  were 
no  other  persons  entitled  to  participate.  On  this  presump- 
tion therefore  it  may  be  stated  that  according  to  the  Law  ot 
Inheritance,  a  sister  and  her  heirs  are  excluded  from  the 
inheritance  by  sons  and  daughters  of  the  deceased.  An 
eighth  therefore  should  be  given   to   the  widows,    two 
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fihares  to  each  of  the  sons,  aud  one  share  to  each  of  the 
daaghters^  suppoBing  that  none  of  these  claimants  had  com- 
promised or  sarrendered  their  rights,  and  that  all  claims 
requiring  previons  satisfaction  had  been  adjusted ;  as  is 
laid  down  in  the  Shareefeeahf  a  treatise  on  inheritance,—  Anthority  for 
''Brothers  and  sisters  by  the  same  father  and  mother  and  si^q, 
by  the  same  father  only  are  all  excluded  by  the  son  and  the 
son's  son,  in  how  low  a  degree  soever/'     *'  Wives  take  in  For  the  share 
two  cases :   a  fourth  goes  to  one  or  more  on  failure  b£  ®      ^  ^*  ^^' 
children  and  son's  childreui  how  low  soever,  and  an  eighth 
with  children  or  son's  children,  in  any  degree  of  descent." 
''If  there  be  brothers  and  sisters  by  the  same  father  and  Forthemale's 
mother,  the  male  has  the  portion  of  two  females." 

CASE  XXI. 

Q.     Has  a  woman  auy  right  to  share  in  the  propei*ty  left 
by  her  deceased  step-son  f 

R.    A  step-mother  is  not  considered  in  law  a  mother.    She  Of  a  step. 
is  called  wife  of  the  father.     She  only  who  bears  the  child  is  "^^*'*»«'' 
termed  mother.    As  a  step-mother  is  not  viewed  in  the.same 
light  as  a  mother,  she  cannot  take  the  maternal  share  of  in* 
heritance,  which  is  a  right  appertaining  to  mothers  alone. 

CASE  XXII. 
Q.  On  the  death  of  a  widow  in  whose  favor  an  assign- 
ment of  property  had  been  made  by  her  husband  in  lieu  of 
her  dower,  she  leaving  a  son,  a  daughter,  and  a  daughter 
by  a  second  wife  of  her  husband,  which  of  these  persons 
will  succeed  to  her  property  f 

B.    Her  son  will  take  two  parts  and  her  daughter  one.  or  a  step- 
The  daughter  by  the  second  wife  of  her  husband  has  no  ^^^^^'^ 
title  to  any  share. 
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CASE  XXIII. 
Q.  A  person  having  received  a  gift  of  certain  landed  pro- 
perty dies^  leaving  his  father's  mother^  his  mother,  and  his 
paternal  half-nnole;  which  of  these  persons  will  be  entitled^ 
to  inherit  his  estate^  and  in  what  proportions ;  and  supposing 
he  left  another  paternal  half«nncle^  how  will  his  property  be 
distributed  among  the  four  persons  above  enumerated  ? 

Of  a  grand.  R.  If  a  person  die,  leaving  his  grandmother,  his  mother, 
a  mother.  &ud  only  one  paternal  half-unclei  the  property  will  be  made 
into  three  parts :  one  of  which  will  go  to  his  mother  and 
two  to  his  paternal  half-uncle ;  and  if  he  left  two  paternal 
half-uncles,  they  will  each  take  one  share,  the  remaining 
third  going  to  his  mother.* 

CASE  XXIV. 
Q.    Admitting  the  relation  of  the  parties  to  the  deceased 
proprietor  to  be  as  stated,  how  much  of  his  property  will  go 
to  his  mother,  and  how  much  to  the  plaintifEs — ^his  brother's 
sons. 

Of  a  mother       R.    One-third  will  go  to  his  mother,  and  two-thirds  to 
sons.        ^      ibe  plaintiffs,  by  reason  of  their  male  consanguinity  and 
residuaiy  title.t 

CASE  XXV. 

Q.  1.  A  woman  (A)  had  three  daughters,  B,  C  and  D. 
The  last  mentioned  (D)  died  before  her  mother,  leaving 
children.  On  the  death  of  A,  her  two  surviving  daugh- 
ters (B  and  C)  take  possession  of  her  property  ;  after- 
wards   B    died.    Under    these    circumstances,   how   will 

^  The  grandmother  is  in  this  case  excluded  agreeably  to  Prin.  Inh.  37. 

t  It  is  presumed  in  this  case  that  there  were  no  sons,  nor  sons*  ohildreo ; 
nor  brothers,  nor  sisters,  in  which'  case,  aooordiog  to  Frin,  Inh.  84|  tho 
mother  is  entitled  to  one-third. 
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the  property  of  B  be  divided  between  her  sister  (C)  and 
her  kto  sister's  (D's)  children^  being  a  son^  E^  and  a 
dangbter^  F  f 

K  1.    Under  the  cironmstances  stated^   the  property,  Of  a  sister 

according  to  the  Moohmnmndan  Law^  will  be  vested  in  C  chndren  of 

alone,  because  D  died  before  her  mother  and  B  died  after  ^f\  deceased 

sister. 

the  decease  of  her  mother^  leaving  a  sister  (G).  According 
to  LaW|  E  and  F  are  not  entitled  to  inherit,  as  C  is  the  legal 
heirj  or  the  only  person  for  whom  the  Law  prescribes  a  legal 
share,  and  E  and  F  are  merely  distant  kindred^  for  whom  no 
provision  is  made  under  such  circumstances,  and  who,  while 
a  legal  sharer  is  living,  can  have  no  right  of  inheritance,  as  is 
laid  down  in  the  ShurhirOChTdhavi, — *^  The  distant  kindred 
cannot  inherit  while  a  legal  sharer  survives/' 

Q.  2.  By  reason  of  the  death  of  D  before  her  mother, 
are  her  children  excluded  from  inheriting  their  maternal 
grandmother's  estate  or  not  ?  If  they  are  not  excluded 
from  the  inheritance,  in  what  proportions  will  they  share 
her  property  f 

B.  2.    The  death  of  D  before  her  mother  causes  her  Of  a  daughter 
children  to  be  excluded  from  inheriting  their  maternal  children  of 
grandmother's  estate,  because  B  (the  daughter  of  A)  is  a  l.^®vff"®^ 
legal  sharer,  and  E  and  F  are  distant  kindred,  and,  accord- 
ing to  the  doctrine  already  cited,  distant  kindred  are  exclud- 
ed from  inheritance  where  there  is  a  legal  sharer.^ 

CASE  XXVI. 

Q.  Znhooroonissa,  a  female  Moosulmaun,  dies,  leaving 
as  claimants  to  her  property  two  half-brothers  and  a  half- 
sister,  by  the  same  father  only,  a  son  and  a  widow  and  two 

—      '         '  ■  ■  ■      ' 

•  Frio.  Inh,  9. 
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danghters  of  her  uterine  brofcber,  who  died  before  her. 
Pending  the  snit  the  widow  of  her  nterine  brother  dies. 
Under  these  circamstances,  to  which  of  the  relatives  above 
specified  will  the  property  of  Zohooroonissa  legally  go^  and 
in  what  proportions  f 

Of  half.  B.    Under  the  cirenmstances  stated,  the  whole  of  the 

brofcbera    and 

baif.sistera,     property  left  by  Zahooroonissa  will  go  to  her  half«brothers 
Snghtera^of  *^^  ^®^  half-sister.     The  property  will  be  divided  into  five 

a  whole  shares :  of  which  each  half-brother  will  take  two  and  the 

brother. 

halt-sister  one.     The  son,  the  widow  and  the  two  danghters 

of  her  uterine  brother,  cannot  succeed  to  any  part  of  the 

property,  because  the  brother's  widow  has  not  any  right  of 

succession,  and  because  there  being  half-brothers  and   a 

half-sister,  the  son  and  danghters  of  the  uterine  brother 

are  excluded  from  the  succession,  as  is  declared  in  the  Law 

of  Inheritance.* 

Q.  A,  the  original  proprietor  of  a  landed  estate,  has  a  son, 
B,  and  a  daughter,  C  B  dies  during  the  life-time  of  A^ 
leaving  a  son,  D.  Afterwards  A  dies,  leaving  C  and  D« 
Previously  to  tbe  distribution  C  dies,  leaving  two  daughters^ 
E  and  F.  Under  these  circumstances,  to  what  shares  of  the 
property  left  by  A  and  C  are  their  representatives,  E  and  F 
and  D,  respectively  entitled  f 

Of  asonWtt      R.    The  fact  of  D's  father  (B)  having  died  during  the 

(the  eon  har-   .....  ^  _  .  _.  ^    '  **  o       « 

iDg  died  dor-  liie-time  of  his  grandfather.  A,  operates  to  bis  imperfeot 


*  There  is  a  distinotion  made  between  brethren  by  the  same  father  only 
ai\d  brethren  by  the  same  mother  only.  Bee  Prin.  Inh.  26  and  80,  the 
latter  being  sharers  and  taking  a  portion  at  all  events  (unless  there  be 
children  or  son's  children/  how  low  soever,  or  a  father  or  paternal  grand- 
father, how  high  soever)  and  the  former  being  only  residaaries  s  but  both 
classes  exclude  the  children  of  brethreni  even  though  they  be  l>y  tho  same 
father  and  mother. 
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exdasion.*    Had  such  not  been  the  case,  D  would  have  been  ing  the  life- 
entitled  to  two  out  of  the  three  shares,  only  one-third  going  father)  and 
to  the  daughter,  0.    Under  the  circumstances  stated,  one-  ^^S^ht^J^ 
ludf  is  the  property  of  C,  and  the  other  half  devolves  upon  D. 
Oq  the  death  of  C,  leaving  two  daughters,  E  and  F,  and  her 
nephew,  D,  the  half  of  the  property  which  she  inherited  must 
be  divided  into  three  parts,  two  of  which  belong  to  E  and 
F^  and  one  to  D,  so  that  by  this  means  D  (or  his  represent- 
atives) is  eventually  entitled  to  two-thirds  of  the  etitire 
property  left  by  his  grandfather.  A,  and  E  and  F  (or  their 
representatives),  the  grand-daughters  in  the  female  line  of 
A,  are  entitled  to  one-third  only  of  his  estate. 

CASE  XXVII. 

Q.  A  person,  named  Sheikh  Ahmud,  lays  claim  to  all  the 
property,  real  and  personal,  of  a  deceased  woman,  named 
Mootie  Jaun,  also  to  recover  a  debt  due  to  the  deceased  by 
two  individuals ;  on  the  plea,  that  his  grandfather  had  made 
a  conditional  grant  of  a  portion  of  land  to  the  said  deceased, 
Btipolating  that  she  was  to  enjoy  the  profits  thereof  during 
her  life-time,  but  that  after  her  death  it  was  to  revert  to  the 
donor ;  and  that  she,  during  her  life-time  and  a  short  time 
before  her  death,  executed  a  deed  of  gift  in  favour  of  him,  the 
claimant  making  over  to  him,  at  her  death,  the  said  land, 

*  In  thifl  case  there  seems  to  be  an  inacoaraoy  in  the  Fatwa  in  the  nso 
o(  the  term  huflt  iioqsan,  or  imperfect  exclnsion,  which  signifies  an  exolnsion 
from  one*  share  and  an  admission  to  another,  and  it  takes  place  in  respect 
to  fire  persons  only :  the  hnsband  or  wife,  the  mother,  the  son's  daughter 
^d  the  sister  by  the  same  father.  Thns,  for  instance,  the  share  of  the 
wife  is  one-fonrth  when  there  are  no  children,  bnt  if  there  are  children  she 
ia  ezdaded  from  the  f onrth  share,  and  is  admitted  to  an  eighth  share  only. 
But  the  son  or  son's  son  (the  son  haying  died  dnring  the  life-time  of  the 
father)  is  perfectly  excluded  from  any  share  of  the  inheritance  technically 
BO  csUed.  He  comes  in  merely  as  a  residuary  in  his  own  right.  The  share 
of  the  one  daughter,  0,  is  half  by  law,  and  he  takes  the  other  half  as  resi* 
^Qsry.  At  the  second  distribution  the  share  of  the  two  daughters,  E  and 
^)is  two-thirdsi  and  he  takes  the  remaining  third  as  residuary. 
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together  with  all  her  property^  real  and  personal;  and 
assigned  to  him  the  amount  of  the  debt  dae  to  her^  (being 
ninety-foar  rnpees,  thirteen  annas)}  from  the  indiyidaala 
above  alluded  to.  Four  other  persons  also  lay  claim  to  the 
property,  namely,  Mnnna  Khan,  Mean  Khan^  Jeeynn  Khan 
and  Ghand  Khan;  the  two  former  on  the  plea  that  the 
deceased  was  danghter  oE  the  paternal  annt  and  daughter 
of  the  maternal  uncle  of  them  respectively;  and  the  two 
latter,  that  she  was  the  wife  of  the  brother  of  their  grand* 
father.  Sheikh  Ahmud  and  Mean  Khan  have  each  addaced 
satisfactory  evidence  iu  support  of  their  respective  allega- 
tions. Under  these  circumstances,  which  of  the  claimants 
is  entitled  to  succeed  to  the  property  left  by  the  deceased 
woman  ? 


Of  the  grand-  R.  Neither  Sheikh  Ahmud,  nor  Jeevun  Khan,  nor  Chand 
hosbaDd's  Khan,  have  any  claim  of  inheritance  to  the  property  of  the 
brother.  deceased.  *  But  the  witnesses  have  satisfactorily  established 

the  allegation  of  Sheikh  Ahmud,  respecting  the  gift,  which 
is  virtually  a  bequest,  because  it  appears  from  the  testimony 
adduced,  that  the  gift  was  made  in  the  last  -sickness  of  the 
deceased,  and  every  donation  made  on  a  death-bed  is  a 
^A  \^^^^^'  bequest ;  according  to  the  Shurhi  Ftgaya,— '*  A  death-bed 
gift,  though  actually  made,  must  be  deferred  until  death, 
because  its  conditions  are  dependant  on  that  event;  for  if 
the  property  be  insufficient  to  coviar  all  the  debts,  the  gi(b 
will  be  null,  and  if  there  be  no  debt,  it  will  be  good  only  as 
far  as  a  third  of  the  estate.^'  Also  according  to  the  Madun, 
— **  When  a  person  on  a  death-bed  makes  a  gift,  it  must  be 
taken  out  of  a  third  of  his  estate."  Therefore,  after  defray- 
ing the  funeral  expenses  and  liquidating  the  debts  of  the 
deceased,  a  third  of  what  remains  must  be  given  to 
Sheikh  Ahmud,  in  virtue  of  the  beqaest.  According  to 
the    /Sura;yaA,—'' There    belong    to    the    property   of   a 


loedgift. 
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person  deceased  fonr  aacoessive  daties  :  first  Lis  faneral 
ceremony  and  barial  withoat  snperflaity  of  expense^  yet 
witboot  deficiency ;  next  the  discharge  of  his  jast  debts  from 
the  whole  of  his  remaining  effects ;  then  the  payment  of  his 
legacies  out  of  a  third  of  what  remains  after  his  debts  are 
paid ;  and  lastly^  the  distribution  of  the  residue  among  his 
snceessors,  according  to  the  divine  book^  to  the  traditions^ 
and  to  the  assent  of  the  learned.  They  begin  with  the  per- 
sons entitled  to  shares,  who  are  such  as  have  each  a  specific 
share  allotted  to  them  in  the  book  of  Almighty  God ;  then 
tiiey  proceed  to  the  residuary  heirs  by  relation,  and  they  are 
allsnch  as  take  what  remains  of  the  inheritancci  after  those 
who  are  entitled  to  shares,  and  if  there  be  only  residuaries, 
they  tak6  the  whole  property ;  next  to  residuaries,  for 
special  cause,  as  the  master  of  an  enfranchised  slave,  and 
his  male  residuary  heir ;  then  they  return  to  those  entitled  to 
shares  according  to  their  respective  rights  of  consanguinity, 
then  to  the  more  distant  kindred/'  Now  Munna  Khan  and 
Mean  Khan  are  among  the  distant  kindred ;  and  in  the 
event  of  there  being  no  residuaries,  or  legal  sharers,  the  dis- 
tant kindred  inherit;  and  in  that  case,  the  two  individuals 
aforesaid  will  succeed  to  the  two-thirds  of  the  property 
which  remain  after  defraying  the  funeral  expenses,  the  dis- 
charge of  the  debts,  and  the  payment  of  the  legacies  out  of 
the  third,  according  to  the  authority  above  quoted.* 

CASE  XXVIII. 
Q.    A  woman  (A)  after  the  death  of  her  husband  (B) 
takes  possession  of  his  property  which  he  inherited  from 

*  Here  the  ion  of  the  father's  sittev  and  the  son  of  the  mother's  brother 
win  both  inherit ;  the  former  taking  by  reason  of  his  paternal  oonnezion 
two-thirds,  and  the  latter  one-third  by  reason  of  his  maternal  connexion. 
Where  elaimants  of  the  same  degree  belong  to  different  sides  of  the 
family,  one  does  not  ezolade  the  other  s  bnt  had  the  claimants  been  the 
son  of  a  father's  brother,  and  the  son  of  a  father's  sister,  the  latter  would 
have  been  exelnded.— See  Prio.  Inh.  53. 
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his  graDdfather^  and  coniinaes  seized  of  the  same  daring 
her  life-time ;  bat  under  what  title  she  held  is  not  clearly 
ascertained.  Under  these  oircamstances^  there  being  two 
claimants^  A's  half-brother,  and  the  grahdson  of  £'s  half* 
sister  by  the  same  father  only^  on  which  of  the  two  will  the 
property  devolve  ?  If  it  should  devolve  on  both,  in  what 
proportions  will  they  share  ? 

Case  of  a  ^*    ^^  appeal's  that  the  property  in  this  case  was  ancestitili 

fcaS-sSter'by  ^^*'  ^^^  "^*  ^^^^^  nnder  what  title  A  came  into  possession, 
father" ni        ^^^^  *^©  ^^^^  of  i**  haying  been  ancestral,  it  follows  that  it 

and  a  widow's  belonged  to  B.  and  after  his  death  it  should  devolve  on  his 

iiaU-brother, 

heirs.  The  seizin  •of  A  is  of  no  effect  to  prove  her  proprie- 
tary right.  According  to  the  question  it  appears  there  are  no 
other  heirs  of  B  than  his  widow  and  a  half-sister's  grandson ; 
but  the  widow  (A)  as  well  as  being  one  of  the  heirs,  is  a 
creditor  of  her  husband  also ;  for^  according  to  the  Moohum- 
mudan  Law,  dower  is  a  necessary  debt  in  case  of  a  marriage, 
insomuch  that  there  can  be  no  contract  of  marriage  without 
dower.  If  B,  the  husband,  during  his  life-time  satisfied  the 
debt  of  his  wife's  dower,  or  she  voluntarily  relinquished  her 
claim  to  it,  notwithstanding  the  possession  of  A,  the  property 
will  be  made  into  four  shares,  of  which  the  widow  (A)  will 
take  one  as  her  legal  share,  and  after  her  death  the  same 
«hare  will  go  to  her  half-brother,  and  the  remaining  three 
shares  will  go  to  B's  half-sister^s  grandson.  If  B  died  with- 
out satisfying  the  claim  of  his  wife's  dower,  and  she  did  not 
relinqnish  it,  the  debt  due  on  account  of  her  dower  should 
be  paid  to  A's  heir,  being  her  half-brother,  before  the  dis- 
tribution of  the  estate  to  satisfy  the  claims  of  inheritance. 
After  satisfying  the  debt  of  dower,  H  there  remain  any 
surplus,  it  will  be  made  into  four  parts  and  be  distributed 
among  the  parties  in  the  proportiotts  already  specified. 
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I£  it  had  been  proved  that  A  was  seized  of  her  husband's 
property  in  virtue  of  proprietary  rights  as  for  instance  in 
exchange  of  her  dower,  in  this  case  the  whole  property  would 
have  devolved  on  her  half-brotber  as  her  legal  heir,  and  B's 
half-sister's  grandson  would  have  been  excluded  from  the 
inheritance.  According  to  the  question  however  it  does  not 
appear  to  have  been  proved  that  the  possession  of  A  was  of 
this  nature ;  but  it  has  been  proved  that  the  property  formed 
the  ancestral  estate  of  B.  The  proper  answer  to  the  question 
therefore  is  as  originally  stated.  By  the  term  ancestml 
estate  is  meant  property  which,  having  belonged  to  his 
grandfather,  devolved  on  the  husband  in  right  of  inherit- 
ance. It  is  declared  iu  the  Hidaya,^^^^  It  is  a  ruloi  that 
if  an  inheritee's  right  of  property  in  anything  be  proved, 
still  a  depree  cannot  pass  in  favour  of  the  heirs,  until  proof 
be  adduced  of  the  death  of  the  iuheritee,  and  of  their  right 
of  heritage.'^  So  that  iu  this  case  the  proof  that  the  property 
belonged  to  the  grandfather  aud  that  he  left  it  as  an  herit- 
able estate,  is  proof  that  it  belonged  to  him  of  right  after  the 
death  of  his  grandfather.  In  the  Hidaya  also  ''The 
payment  of  dower  is  enjoined  by  the  Law.''  So  also*  in  the 
Surajya,'^^'  Next,  the  discharge  of  his  just  debts  from  the 
whole  of  his  remaining  effects ;  then,  the  payment  of  his 
legacies  out  of  a  third  of  what  remains  after  his  debts  are 
paid  9  and  lastly,  the  distribution  of  the  residue  among  his 
successors."  ''Then  the  offspring  of  his  father  or  his 
brothers."  ''  Then  the  strength  of  consanguiuity  prevails : 
thus  a  brother  by  the  same  father  and  mother  is  preferred 
to  a  brother  by  the  same  father  only,  aud  a  sister  by  the 
same  father  and  mother,  if  she  become  a  residuary  with  the 
daughter,  is  preferred  to  a  brother  by  the  father  only ;  then 
to  the  more  distant  kindred.  The  third  sort  are  descended 
from  the  parents  of  the  deceased ;  and  they  are  the  sister's 
children  and  the  brother's  daughters." 
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^  CASE  XXIX. 
Q.  In  the  event  of  tbe  deed  of  dower  sefe  np  by  a  widow 
proving  to  be  invalid,  will  her  adversary^  who  is  brother  of 
her  hasbandj  sacceed,  according  to  the  tenets  either  of  the 
Soonnee  or  Bheea  aectSi  to  the  property  left  by  him  ?  and 
how  will  his  property  be  diatribated  among  the  heirs 
according  to  both  doctrines  ? 

Right  of  a  B.    Acoordingto  the  tenets  of  the  SooTmee  sect,  the  brother 

cording  to  the  oi  the  deceased  will  be  entitled  to  a  share  of  the  property  b; 

iriST*^  ^^    "^'^^^  ^^  inheritance,  as  residuary,  after  the  legal  sharers  shall 

have  been  satisfied.    Two  tables  are  subjoined,  exhibiting 

the  mode  in  which  the  property  will  be  distributed  according 

to  the  respective  allegation  of  each  party.    According  to  the 

tenets  of  the  Sheea  sect,  the  brother  has  no  right  of  inherit- 

And  accord,     ance  while  there    is    a   daughter.    The  widow  and  her 

s^J^^Q^.^      daughter  will  succeed  jointly,  and  on  this  supposition  there 

trine.  13  qq  necessity  for  defining  the  shares  of  inheritance.^ 

CASE  XXX. 
Q.    A  person  dies,  leaving  an  only  daughter  and  the  son 
of  a  half-brother  by  the  same  father  only.    Has  the  latter 
person  any  legal  claim  of  inheritance  to  the  property  of  tbe 
deceased  f 

Of  a  daughter      B.    It  appears  that  the  person  allnded  to  in  the  abof  e 

brother.  question  died  leaving  a  daughter  and  a  half-brother  who 

are  the  sole  claimants.    Under  these  circumstances,  his 

estate  will  be  made  into  fonr  parts,  of  which  the  danghtor 

*  6 J  the  tabnlar  sketch  of  the  fanril j  deliretred  10  by  the  widoifi  ^ 
husband's  brother  became  entitled  to  tbirtj-eight  oat  of  two  hundred  ao^ 
sixteen  shares  of  the  property  left  by  him,  or  between  a  fifth  and  sixth  of 
the  estate.  Aooording  to  the  caloolation  made  in  conformity  to  the  ikatcb 
delivered  in  by  the  husband's  brother,  he  was  declared  entitled  to  one 
hundred  and  forty-six  ont  of  six  hundred  and  forty-eight|  or  between  a 
fourth  and  fifth  of  the  estate.--  Vide  App.  Tit.  Inh.  7, 8, 40. 
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will  take  two  parts^  or  half,  as  her  legal  shares  and  the 
other  half  will  go  to  the  half-brother,  as  residaary,  oa  whose 
daath  his  son  will  Bucceed  to  it.''*' 

CASE  XXXI. 
Q.  A  MooBolmaan  gave  his  daughter  in  marriage  to 
another,  and,  on  the  occasion  of  the  marriage  ceremony, 
bestowed  npon  her  jewels  and  a  variety  of  other  valnables. 
The  hnsband  also  gave  her  some  jewels  after  marriage. 
The  wife  died  haying  given  birth  to  a  son,  since  deceased. 
The  father  of  the  wife  now  claims  all  the  jewels  and  valuables 
gifen  to  her,  as  well  by  himself  as  by  her  hnsband.  Is  he 
estitled  to  the  whole  of  sach  property,  or  to  any  proportion ; 
ind  if  not^  to  whom  do  they  legally  belong  ? 

B.    After  defraying  the  expenses  connected  with  the  of  the  para- 
foneral  ceremony  and  other  acts  which  mnst  oecessarily  be  ^^decoaMd^' 
performed  for  the  deceased,  her   whole  estate   (whether  woman, 
obtained  by  her  on  the  occasion  of  her  marriage  or  other- 
wise)  should  be  made  into  twelve  parts,  of  which  the  father 
is  entitled  to  two  and  the  remaining  ten  belong  of  right  to 
her  hnsband.t 

CASE  XXXII. 
Q.    A  person  dies,  leaving  a  brother,  two  paternal  half- 
grandancles,  and  two  daughters  of  a  paternal  grandaacle. 


*  Aoo(»ding  to  Trin,  16,  the  daughter  takes  a  moiety,  and  there  being 
mSf  one  residmiry  heir,  who  takes  the  other  moiety  without  a  fraction, 
^  case  affords  an  example  of  the  First  Principle  oC  Distribution  (75). 

t  The  hnsband  obtains  so  large  a  portion  chiefly  in  right  of  his  son  to 
whom  he  is  sole  heir.  On  the  death  of  the  woman  her  property  should 
Ittvs  been  made  into  twelve  parts  agreeably  to  Prin.  66 — the  father  being 
SBtiiled  (see  Prin.  82)  to  one-sixth,  and  the  husband  (see  16)  to  one-fourth — 
ia^  M  they  take  their  shares  (two  and  three  parts  <^  twelye)  without  a  frac- 
tion, leaving  the  remaining  seven  to  be  taken  by  the  son  as  sole  residuary 
I   Ittr,  this  case  affords  example  of  the  First  Principle  of  Distribation  (76). 
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who  claim  bis  estate.    In  this  case  which  of  the  claimants 
are  entitled  to  succeed  according  to  the  Law  of  Inheritance  ? 

Of  diBtanfc  Il«    The  mother  is  a  legal  sharer  and  the  patem^  half- 

legal  sharers  grandancles  are  residnaries,  and  are  therefore  the  heirs  of 

orresidoariee.  i\^q  deceased.    The  daughters  of  the  paternal  grandoncle 

are  among  the  distant  kindred,^  which  persons  can  never 

take  any  part  of  the  property  so  long  as  a  legal  sharer  or  a 

residuary  remains.t 

CASE  XXXIII. 
Q.  A  woman  dies,  leaving  certain  property  which  she  hsd 
obtained  from  her  husbandi  in  satisfaction  of  dower.  Tbe 
claimants  to  her  estate  are  two  sisters  and  the  daughter  of  a 
son^  which  son  died  during  her  life-time.  To  what  proper- 
tions  of  such  property  are  these  persons  respectiyelj 
entitled  ? 

Of  two  Bisters  B.  The  property  left  by  the  deceased  woman^  whether 
danghterr*^"  obtained  in  satisfaction  of  dower,  or  in  whatever  manner 
acquired^  should  be  divided  into  four  parts,  of  which  tbe 
daughter  of  her  son  is  entitled  to  a  moiety  ;|  or  eight  annas 
in  the  rupee,  and  the  sisters  will  take  the  remaining  moiety; 
that  is,  a  quarter,  or  four  each.lf 

CASE  XXXIV. 
Q.    A  woman  dies,  leaving  as  her  heirs  a  hnsbanci,  a 
daughter  and  a  paternal  uncle.     In  what  proportions  will 
these  claimants  severally  succeed  to  the  estate  left  by  her  ? 


•  See  Prin.  Inh.  47. 

t  The  mother's  share  in  this  case  woald  be  a  third :  see  Prin.  34.  The 
remaining  twO'thirds  woold  go  to  the  grandancles  as  residnaries,  and  tbe 
estate  would  be  divided  into  three  parts  without  a  fraotioui  famishing  ^ 
example  of  the  First  Principle  of  Distribution  (75). 

t  See  Prin,  Inh.  18,  §  25.  f  First  Prin.  of  Dist.  (75). 
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B.     The  share  of  the  deceased  will  be  made  into  fonr  Of  a  daughter 
parts^  of  which  her  husband  is  entitled  to  one^  or  a  fonrth,  band\nd'a 
aa  his  legal  share^  the  daughter  to  two^  or  a  moiety,  as  her  pft^^rnal 
legal  share,  and  the  paternal  uncle  to  the  remaining  one, 
88  residuary  .''*' 

CASE  XXXV, 

Q.  Mossummaut  Shahamut  dies,  leaving  a  daughter 
(Mnssummant  Zainub)  who,  subsequently  to  the  death  of 
her  mother,  succeeds  to  her  whole  estate.  Afterwards, 
the  daughter  dying  childless,  does  the  whole  or  a  portion 
of  the  property  which  she  inherited  from  her  mother 
Teat  in  her  maternal  uncle,  or  does  it  all  appertain  to 
her  husband  ?  If  they  both  inherit,  how  will  the  property 
be  divided  between  them  f 

B.  Under  the  circumstances  of  the  case  in  question,  it  Of  a  husband 
appears  that  Mussummaut  Shahamut  died,  leaving  a  brother  ^i^^  nnoler  '* 
aa  well  as  a  daughter.  Her  daughter  in  this  case  was 
entitled  to  one  moiety  only  o£  tbe  property;  the  other 
moiety  belonging  of  right  to  the  deceased's  brother,  he 
being  a  residuary  heir.  On  the  death  of  the  daughter, 
leaving  no  issue,  her  share  will  be  made  into  two  parts,  of 
which  one  will  go  to  her  husband,  as  his  legal  share,  and 
the  remaining  moiety  (if  there  be  no  other  sharers  nor 
residuaries)  to  her  maternal  uncle,  who  is  enumerated 
among  the  fourth  class  of  the  distant  kindred.f 

CASE  XXXVI. 

Q.  A  person  dies,  leaving  a  widow,  a  son  of  his  pater- 
nal uncle,  two  sons  of  his  sister,  three  daughters  of  his 
sister,  and  six  grandsons  of  his  paternal  uncle.    Which 

•  First  Prin.  of  Dfsfc.  (76). 
,  f  First  Frio,  of  Dist.  75  and  Prin.  Inh.  46. 
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of  these  persons  will  sncceed  to  bis  property,  and  in  what 
proportions  ? 

Of  a  paternal      R.    After  defraying  the  funeral  expenses  of  the  deceased, 

with  a  widow*  ^^^  liquidation  of  his  just  debts,  and  the  payment  of  legacies 

left  by  him,  to  the  extent  of  a  third  of  the  property,  tbe 

estate  will  be  made  into  f onr  parts,  of  which  the  widow  will 

take  one  part,  as  her  legal  share,^  and  the  remainder  will  go 

Sister's  sons     to  the  son  of  the  paternal  uncle,  as  residuary.    The  grand* 

kindred.  ^^^^  ^^  ^^®  paternal  unole  will  be  excluded  by  reason  of  the 

intervention  of  their  father,  and  the  others  rank  among  ibe 

distant  kindred  only.f    Therefore,   under  these  circmn- 

Btances,  they  take  no  share  of  the  inheritance.^ 

CASE  XXXVIL 
Q.    A  woman  leaves  as  heirs  her  brother  and  sister.    In 
what  proportion  will  her  estate  be  divided  between  those 
individuals  at  her  death  ? 

Of  a  brother      B.    It  will  be  made  into  three  shares,  of  which  two  wHI 
with  a  sister.  ^^  ^^  the  brother  and  one  to  the  Bister.§ 

CASE  XXXVIIL 
Q.    A  person  dies,  leaving  as  his  heirs  a  widow  and  a 
brother.    How  will  his  property  be  distributed  between 
them ;  and  what  shares  will  each  of  them  receive  ? 


•  See  Prin.  Inh.  14.  f  46. 

t  This  also  is  an  example  of  the  First  Principle  of  Oistribotioii  (7S). 
Where  there  are  do  children,  the  share  of  the  widow  is  one-fonrth.  Tbe 
property  must  consequently  be  made  into  four  parts,  of  which  the  widow 
takes  one  as  her  legal  share,  and  the  remainder  goes  to  the  son  of  tbe 
paternal  unole  without  a  fraction. 

§  Prin.  Inh,  22.    First  Fan.  of  Dlst.  (75). 
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B.    Ifc  will  be  made  iuto  four  parts^  of  which  the  widow  Of  a  brother 
will  take  one  aa  her  legal  sbarOj  and  the  brother  the  remain-  ^* 
ing  three  as  residuary.* 


CASE  XXXIX. 

Q.  A  and  B,  two  brothers,  inherited  equally  their  patri- 
mouial  property.  The  former  died,  Leaying  a  son,  C,  who 
next  died,  leaving  a  son,  D.  B  then  died,  leaving  a  widow 
and  four  daughters*  The  widow  also  is  since  dead.  Under 
these  circumstances,  how  is  the  property  of  the  two  brothers 
to  be  distributed  among  their  surviving  heirs  ? 


B.     It  appears  from  the  proceedings  that  A  died  before  Of  a  widow 
B,  and  that  B  died  before  D.     In  this  case  all  the  property  daughtereand 
of  A  will  on  his  death  go  to  his  son,  0,  and  on  his  death  to  *  ^I'otlior's 
his  son,  D.     Of  the  property  left  by  B,  an  eighth  will  go  to 
his  widow  and  two-thirds  to  his  daughters  as  their  legal 
shares.    -D  will  be  entitled  to  the  rest  as  residuary.     Thus 
B's  property  will  be  made  iuto  twenty-four  part8,t  of  which 
the  widow  will  be  entitled  to  one*  eighth  or  three  parts,  the 
daughters  to  two-thirds  or  sixteen,  and  the  brother's  son 
or  grandson  to  the  remaining  five  parts.     The  widow  haying 
died  before  the  distribution,  her  share  will  be  taken  by 
her  daughters. 


*  First  Prinoiple  of  Distribation  (76),  where  the  parties  receiyed  their 
shares  withoat  a  fraction.  A  fourth  (agreeably  to  Prin.  Inh.  14)  being  the 
shave  of  a  widow,  when  there  are  no  children,  the  property  mnst  be  made 
into  four  parts,  of  which  ahe  takes  one,  and  residuary  heir  the  renuiiader. 

t  When  the  portion  of  one  set  of  sharers  is  one-eighth,  and  that  of 
another  set  of  sharers  two-thirds  (aa  in  this  Case),  or  one-third,  or  one-Bizth, 
the  mle  is  that  the  estate  mnst  be  made  into  twenty-fonr  parts  (66).  This 
IB  an  example  of  the  First  Prinoiple  of  Distribntion,  all  the  heirs  getting 
their  portions  withoat  a  fraction  (75). 

15 
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CASE  XL. 
Q«  A  woman  dies^  leaving  a  husband^  an  infant  son,  a 
mother^  and  a  sister.  In  the  presence  of  all  these  claimaDtSj 
the  mother  ot  the  deceased  woman  brings  an  action  against 
her  son-in-law  to  recover  from  him  her  maternal  share  of 
the  dower  to  which  her  daughter  was  entitled.  Under  these 
circumslTinees^  has  she  a  right  to  recover  any  thing  on 
«,ccount  of  dower  from  the  husband  of  the  deceased  woman  j 
and  if  so,  to  what  proportion  of  the  dower  so  due  is  slio 
entitled,  and  to  what  shares  will  the  other  claimants  be 
respectively  entitled  to  succeed  ? 

Of  a  son  with       B.     The  mother  of  the  deceased  woman  has  a  good  rigbt 
husband.  ^^  action  against  tlie  husband  for  her  maternal  share  of  tbe 

dower  due  to  her  daughter,  and  the  entire  sum  due  on  that 
account  should  be  distiibuted  into  twelve  portions,  of  which 
three  shares  (a  f ourtli)*  belong  to  the  husband,  two  (a  sixth)t 
to  the  mother,  and  seven  to  the  infant  son ;  but  the  sisterl  is 
not  entitled  to  any  thing,  she  being  excluded  by  the  son.§ 

CASE  XLI. 
Q.  A  person  died  leaving  two  wives.  By  the  first  wife 
he  had  one  son,  and  by  the  second  two  sons.  Tbe  son  by  the 
first  wife  died,  leaving  a  wife,  and  two  sons.  Supposing  the 
deceased  son  above-mentioned  to  have  assigned  over  all  his| 
property  in  dower  to  his  wife,  has  the  brother  of  that  wife^ 
on  the  death  of  herself  and  of  her  two  sons,  a  right  to  in* 
herit  the  property  which  had  been  so  settled  npon  her 
in  satisfaction  of  dower,  or  is  he  entitled  to  any  share 

«  See  Principle  16.  f  88.  t^^' 

§  First  Principle  of  Distribntion  (75).  Where  a  fourth  and  a  sixth 
share  oocnr  together  (see  Principle  65),  the  division  mnst  be  by  twelve, 
and  this  arrangement  suiting  to  satisfy  all  the  legal  claimants,  there  ib  ^ 
oooaaion  for  any  farther  process. 
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of  it  7  and  supposing  the  deceased  son  above-mentioned  not 
to  have  assigned  his  property  in  dower,  bat  that  his  widow 
was  in  possession  of  her  husband's  legal  share«  has  her 
brother  a  right  to  anj  share  of  it,  on  her  death  t 

B.     If  a  person,  having  assigned  oyer  all  his  property  to  of  a  paternal 
his  wife  in  satisfaction  of  dower,  die,  leaving  her  and  two  ^^Ih'^a  matet. 
sons,  and  the  sons  died  before  their  mother,  and  she  die,  nalnnole. 
leaving  a  brother,  tliat  brother  will  be  legally  entitled  to  all 
the  property  left  by  her.     But  if  she  die  before  her  sons, 
or  before  one  of  her  sons,  and  those  sons  die,  leaving  their 
paternal  half-uncle,  or  his  sons,  and  their  maternal  uncle, 
Duder  these  circumstances  the  paternal  half-nncle  or  his  sons 
will  be  entitled  to  the  property  left  by  them  by  reason  of 
their  right  as  residnaries,  and  the  maternal  uncle,  who  is 
among  the  distant  kindred,  will  not  be  entitled  ta  any  thing. 
Supposing  the  deceased  not  to  have  assigned  to  his  wife  his 
property  in  dower,  but  that  she  was  in  possession  of  an 
eighth  share  thereof,  which  was  her  legal  riglit  (the  remain- 
der belonging  to  her  sons),  and  that  she  die  before  her 
sons,  then  her  eighth  share  will  devolve  npon  them,  and 
on  their  death  will  go  to  their  paternal  half-ande  or  bis 
sons*     The  maternal* ancle  will  not  be  entitled  to  any  part 
of  it«     If  one  of  the  sous  die,  leaving  his  mother  and  bis  Of  a  brother 
brother,*  his  property  will  be  made  into  three  sliares,  of  ^*^^*°^^fc^er. 
which  his  mother  will  get  one,  and  his  remaining  brother 
two ;  and  if  the  other  son  die,  leaving  his  mother,  his  paternal  Of  a  mother 
half-uncle,  or  sons  of  that  uncle,  bis  property  will  be  made  naiulff *^^ 
, , nnole. 

*  The  Law  officer  attached  to  the  Zillah  Ooort  of  Hoogly  declared  ia  his 
Fatwa  that  the  property  shonld,  in  this  case  of  a  mother  and  a  brother,  be 
divided  into  biz  parts,  the  mother  in  snoh  case  being  entitled  to  one-sixth 
only  ;  bat  this  opinion  is  manifestly  erroneous.  If  indeed  there  had  been 
more  than  one  brother,  the  mother  would  haye  been  entitled  to  a  sixth 
oitly.— See  Principles  33  and  34.  This  is  an  elample  of  the  First  Principle 
of  Distribution  (75),  there  being  no  fraction. 
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into  tbree  shares^'  of  which  one  will  ^o  to  the  moiherj  and 
the  other  two  to  the  paternal  half-ancle  or  his  sonSi  in  virtue 
of  their  residuary  claim.  If,  after  that^  the  mother  die^ 
leaving  only  her  brother^  her  whole  propei-ty  will  ievolva 
upon  him.  The  succession  of  these  persons  severally  to  the 
vested  interests  cannot  be  stated^  it  not  having  been  ascer- 
tained which  of  them  survived  longest. 


CASE  XLU. 

Q.  A  proprietor  of  land  being  in  joint  possession  thereof 
with  the  son  of  his  daughter,  obtains  a  formal  grant  of  the 
property  in  the  name  of  himself  and  his  said  grandson. 
Afterwards  his  daughter  dies,  leaving  a  son,  (the  grandson 
of  the  proprietor  above  alluded  to),  a  daughter,  a  husband 
of  that  daughter,  and  her  own  husband.  Sometime  subse- 
quently to  this  event,  the  proprietor  of  the  land  dies,  and 
for  a  long  lapse  of  time  no  tidings  have  been  beard  of  his 
grandson,  who  had  travelled  to  a  distant  country.  The 
granddaughter  of  the  proprietor  next  dies,  leaving  a  son,  a 
daughter,  and  a  husband.  After  her  the  son-in-law  of  the 
proprietor  dies,  leaving  a  eon  by  a  second  wife.  Under  these 
circumstances,  of  the  persons  enumerated,  that  is  to  say,  the 
husband,  the  son,  and  the  daughter  of  the  granddaughter, 
and  the  son  of  the  son-in-law  (who  is  half  brother  of  the  pro* 
prietor's  grandson),  which  of  the  persons  will  be  legally  enti- 
tled to  the  land  left  by  the  proprietor,  and  in  what  shares  ? 

Of  a  dangh*  B*  Under  these  circumstances,  the  right  and  title  to  the 
daughter's*"^  land  will  be  solely  vested  in  the  original  proprietor,  not- 
dangbterfl.  withstanding  he  may  have  obtained  the  formal  grant  in  the 
joint  names  of  himself  and  grandson ;  because  the  Law  pays 
respect  to  persons  and  not  to  names.  If  his  daughter  die 
before  him,  she  will  be  excluded  from  all  participation  in 
the  property.    If  the  proprietor  dip,  leaving  a  daughter 
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Boiij  a  dangliter's  danglifcer,  a  daughter's  hasband^  and  the 
husband  of  a  daughter's  daughter^  iu  that  case  the  property 
win  be  divided  iuto  three  shares,  of  which  his  grandson 
win  obtain  two  shares,  and  his  granddaughter  one.  The 
hasbands  of  the  daughter  and  of  the  daughter's  daughter 
are  not  entitled  to  any  share.  An  absentee,  concerning 
whose  place  of  abode,  death,  or  existence,  no  tidings  can 
be  learnt,  is,  as  regards  his  own  property,  alive,  and  as 
regards  that  of  others,  defunct.  The  ruling  power  should 
appoint  some  one  to  take  charge  of  his  affairs^  and  his  por- 
tion should  be  reserved  for  the  period*  oE  ninety  years.  Any 
of  bis  relations  who  died  in  this  interim  will  not  participate 
in  his  property.  Supposing  the  granddaughter  to  die.  Of  a  son  with 
leaving  a  son,  a  daughter  and  a  husband,  her  property  will  ^  daughter?" 
be  made  into  four  parts,  and  distributed  anaong  her  heirs  iu 
the  following  manner  :  One  share  will  go  to  her  husband, 
two  to  her  son^  and  one  to  her  daughter ;  and  if  the  original 
proprietor's  son-in-law  died^  possessing  property  distinct 
from  that  of  sach  proprietor,  it  will  devolve  on  his  son.-f 

PROPOSITUS. 
A 

12 

Deceased,  -— 
8 
DC  B 

C's  Daughter's  *  Daughter's  8 

—  share.  —  shares.        Sketch  of  the 

husband.  daughter,!  son,    2  l^il^clSe."^^ 

C  D 

Deceased,  4.  C's  husband,  1  share. 

B  F 

C's  sou,  2  shares.  C's  daughter,  1  share. 

*  This  period  is  to  be  reckoned  from  the  date  of  the  absentee's  birth, 
t  First  Prin.  of  Dist.  (75). 


Digitized  by 


Google 


118  Precedents  of  Inhentance. 

TOTAL. 
F,  1  share.    E^  2  shares.    D,  1  share.     B,  8  shares,* 

CASE  XLIIL 
Q.  A  person  turned  away  his  wife  on  account  of  her  misJ 
condact.  She  went  to  another  place  and  uiaiutained  herseK 
by  her  own  exertions  for  a  period  of  four  years.  On  her 
death,  leaving  her  hnsband  and  a  brother's  son,  which  of 
these  two  persons  is  entitled  to  sacceed  to  her  property 
according  to  the  Law  of  Inheritance  ? 

Of  separation  B.  If  the  persQU  divorced  himself  from  his  wife  at  the 
vorco"*^  *'"™®  ^*  separation,  the  only  legal  claimant  to  her  property 

will  be  her  brother's  son ;  but  if  he  merely  turned  her  away 
Of  ft  husband  withoat  a  divorce,  her  oovertare  still  continues,  and  on  her 
brother'a  son.  ^^^^  ^^^  husband  and  her  brother's  son  will  sacceed  to  her 

estate  jointly.     They  will  each  be  entitled  to  one  moiety, 

the  husband  to  halff  as  his  legal  share,  and  the  brother's 

son  to  the  other  half  as  residuary.^ 

CASE  XLIV. 
Q.     AMoosnlmaun  dies,  leaving  a  son  and  three  daugh- 
ters, who  marry  after  his  death.    What  will  be  the  respective 
shares  of  these  persons  in  the  property  left  by  the  deceased  ? 

Of  a  son  and      R*    It  will  be  made  into  five  parts,  of  which  the  son  will 
three  dangh-  ^^^  two,§  and  the  daughters  three,  or  one  each .11 

•  The  property  of  A  must,  in  the  first  instance,  be  made  into  three  parte* 
to  be  divided  between  his  grandchildren,  B  and  0,  so  as  to  giro  the  male  ft 
share  doable  that  of  the  female.  On  O's  (the  granddanghter's)  death,  her 
property  must  be  made  into  four  parts — the  share  of  her  hnsband  being 
one-fourth ;  but  her  one  share  having  been  multiplied  by  four  if;  is  neces- 
sary to  multiply  the  other  portions  by  the  same  number,  thus  A's  portion 
8  X  4  =  12,  and  B's  portion  2X4  =  8. 
t  See  Prin.  Inh.  16.  t  ^^^  "^^'^^  ^^  ^^^  (7^) 

§  See  Prin.  Inh.  8.  %  First  Prin.  of  Diet.  (75.) 
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CASE  XLV. 
Q.     A  woman  dies^  leaving  some  ancestral  landed  pro- 
perty.    A  daa^Hter  and  a  brother's  son  are  her  only  saryiv- 
rng  heirs.     How  will  her  estate  be  divided  accordiug  to  Law 
between  these  two  persons  f 

S.     Sopposing  the  woman  to  have  no  other  heirs  than  Of  a  dangbter 
tko0e   mentionedi   her  property  will  be  equally    divided  ^lUher's  ioii, 
between  her  danghter  and  her  brother's  son.     Half  will  go 
to  the  danghter  as  her  legal  share,*  and  the  other  half  to 
her  brother's  son  as  residnary.f 

CASE  XLVI. 
Q.  The  proprietor  of  an  estate,  which  he  acquired  by  his 
own  industry,  sold  six  shares  of  it  during  his  life-time,  and 
left  the  remaining  ten  shares  to  devlove  on  his  heirs,  who 
in  this  case  were  a  son  of  a  paternal  uncle  and  a  sister.  To 
what  shares  will  these  persons  be  entitled  respectively 
according  to  the  Law  of  Inheritance  P 


B.  In  this  case  the  ten  shares  of  the  estate  left  by  the  Of  a  slater 
deceased  owner  will  be  divided  equally,  the  sister  taking  five  T^pafcei-nal 
shares  and  the  son  of  the  paternal  uncle  the  same  number4  ^^^®* 


CASE  XLVIL 
Q.     A  person  dies,  leaving  as  his  heirs  a  widow,  a  son, 
and  two  daughters.     How  will  his  property  be  distributed 
among  them,  and  what  shares  will  each  of  them  receive  ? 


•  See  Prin.  Inh.  16.  f  First  Prin.  of  Dirt.  (75.) 

}  See  Prin.  23  and  the  First  Principle  of  DlBtribation  (75). 
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Of  a  son  with  B.  It  will  be  made  into  tbirty-two  sbares,  oF  wbicb  the 
twcT^^h^^  widow  will  take  an  eigbtb^  or  foar  sbares^  tbe  aon  will  take 
^^^  fourteeui  aud  tbe  daagbters  seven  eacb.* 

CASE  XLVIII. 
Q.     A  person  dies,  leaving  two  sons  and  a  widow.    How 
will   bis  property  be  distributed  among  them ;  and  what 
shares  will  each  of  tbem  receive  f 


Of    two    BODB 

with  a  widow. 


B.     It  will  be  made  into  sixteen  parts,  oE  which  the  widow 
will  take  two,  aud  the  two  sons  seven  parts  each.f 

CASE  XLIX, 
Q.  1.    Tbe  father  of  a  woman,  after  having  disposed  of 
her  TtKiparriage,  wishes  her  to  consent  to  a  formal  renuncia- 
tion of  her  share  in  his  estate,  on  the  plea  of  providing 


*  This  is  an  example  of  the  Third  Principle  of  Distribation  fl^),  where 
the  portions  of  one  class  cannot  be  divided  without  a  fraction,  and  where 
there  is  no  agreement  between  those  portions  and  the  persons,  or,  as  it  ra 
technically  termed,  where  there  are  Mootubaynn,  that  is  to  say,  where  tbey 
have  not  one  common  measure,  or  terminate  in  an  nnit.  Thns  the  widow's 
share  being  one-eighth,  (Prin.  Inh.  14),  the  property  most,  in  the  first 
instance,  be  made  at  least  into  eight  shares,  and  after  tiie  widow  has  taken 
her  eighth,  there  will  remain  seven  shares.  Besides  the  widow  there  aro 
fonr  claimants  (one  son  connting  for  two  daughters,  his  aihare  being  double). 
Now  the  agpreeinent  or  disagreement  of  these  two  quantities,  4  and  7,  (the 
sharers  and  the  shares)  is  to  bo  ascertained,  which  is  effected  by  diminisbing 
the  greater  by  the  smaller  quantity  on  both  sides  until  they  agreo  in  cue 
point,  which  is  their  common  measure,  or  until  they  terminate  in  an  unit, 
when  there  is  no  numerical  agreement  as  in  this  case.  Thns  4  =  7  —l^ 
and  3  =  4  —  1.  The  rule  is  then,  that  the  number  of  persons  (4)  wboee 
shares  are  broken,  is  to  be  multiplied  into  the  root  (8)  of  the  case.  Thus : 
4  X  8  =  82.  I  have  not  met  with  any  case  exhibiting  an  example  of  tbe 
Second  Principle  of  Distribution,  but  in  page  15  will  be  found  an  exempli* 
fication  of  tho  rule. 

t  This  is  a  very  simple  example  of  the  Third  Principle  of  Distribution 
(77).  There  being  children,  the  widow's  share  is  one^ighth  (Prin.  Inh. 
14).  Making  the  property  therefore  into  eight  parts,  tbe  least  number  from 
which  her  share  can  be  extracted,  and  giving  her  one-eighth,  there  remain 
seven  to  be  divided  between  tho  two  sons,  which  obviously  cannot  be  done 
without  leaving  a  fraction*  But  the  sharers  (two  multiplied  |by  three) 
equal  the  shares  (seven)  minus  one,  which  is  termed  Mootuhayuitt  the  one 
number  being  prime  to  the  other ;  in  which  case  the  rule  is  (see  Frin.  of 
Dist.  77),  that  the  root  of  the  case  (that  is  to  say  Uie  number  of  tho  orfgiH- 
al  division)  be  multipUod  by  the  number  of  sharers  who  cannot  get  their 
shares  without  a  fraction.    Thus  :  8  X  2  =  16. 
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for  bia  sons.  To  ibis  proposal  ahe  refases  ooaapliance^ 
wluoh  irritafees  the  father  to  aach  a  degree,  that  he  repn- 
diatea  her.     la  this  act  on  his  part  allowable  ? 

B*  1.  By  the  term  aUouoable  mentioned  in  the  question^  Of  repadui. 
it  18  preanmed  that  the  objeot  is  to  aacertain  whether  the  i^^^^J  * 
repndiatioQ  on  the  part  of  the  father  operated  aa  a  legal 
impediment  to  the  daughter's  ancceaaion;  But  there  are  only 
four  impedimenta  to  saocesaion : — lat^  the  homicide  of  the 
aDceator  by  the  heir ;  2nd,  difference  of  religion;  3rd,  differ- 
ence of  country ;  4th,  slavery. 

The  repudiation  on  account  of  a  private  qnarrel  by  a 
father  cannot  legally  operate  to  exclude  from  the  inheritance 
a  child  born  in  lawful  wedlock  or  whose  parentage  he  had 
acknowledged. 

Q.  2.  A  woman  dies  leaving  a  hasband,  an  infant 
daughter  and  two  brothers.  Under  these  circumstanoea  ia 
her  husband  entitled  to  succeed  to  the  whole,  or  to  what 
portion  of  her  property  f 

R.  2.  Under  these  circumstances  a  fourth*  of  the  Ofadaaghter 
woman's  property  goes  to  her  husband,  balff  to  her  infant  i^^  Ld  two 
daughter,  and  the  remainder  to  her  brothers.^  brothan. 

CASE  L. 
Q.    The  heirs  of  a  deceased  proprietor  being  hia  widow, 
one  aon  and  one  daughter,  into  how  many  shares  should  hia 

•  See  Frin.  Inh.  16.  f  16. 

}  In  ihia  oaM  an  eaiy  ezanple  of  the  Third  Prinoipla  of  Distribution 
(77)  ia  ezbibstod.  Where  a  hatf  and  a  foorth  oocnr  together,  the  rule 
agreeably  to  Prin.  Inh.  67  is  that  the  original  diriaion  most  be  by  4,  bat 
after  the  ha^Mind  has  taken  his  foorth  or  one,  and  alter  the  daoghter  has 
taken  her  half  or  two,  there  remains  oalf  one  for  the  two  brothers,  whioh 
cannot  be  diTided  betiveen  them  withont  a  fraction,  but  1  and  2  are  prime. 
Therefore  the  whole  namber  of  the  original  division  should  be  multiplied 
^  the  whole  namber  of  heirs  who  oanaot  get  their  portions  withoat  a 
fraotion.    Thus :  4  X  2  =  8. 
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property  be  distribniedi  and  to  what  proportioiiB  will  these 
persons  be  respectively  entitled  f 

Of  a  son  with       R.    The  estate  must  be  made  into  twenty-four  shares,  of 

MdT^w.  which  the  widow  wUl  be  entitled  to  one-eighth  or  three 

shares^  the  son  to  fonrteen^  to  make  his  share  doable  thai  of 

the  daughter  who  will  be  entitled  to  the  remaining  seven.* 


CASE  LI. 
Q.    A  person  dies  leaving  as  his  heirs  a  widow^  two  sous 
and  a  daughter.  How  will  his  property  be  distributed  amoog 
them  :  and  what  shares  will  each  of  them  receive  ? 


Of  two  sons  R,  It  will  be  made  into  forty  shares,  of  which  the  widoif 
imd  a  daugh-  wiil  take  an  eighth  or  five  shares^  the  sons  will  take  f  onrteen 
*®'*  each,  and  the  daughter  seven.f 

*  This  is  an  example  of  the  Third  Priooiple  of  Distribation  (77).  1^^ 
widow's  share  being  one-eighth,  the  least  nnmber  of  shares  must  havd 
been  eight;  bat  ont  of  eight,  ^^hen  the  widow  has  taken  her  share  (oDe* 
eighth)  there  will  remain  bat  seren  to  be  divided  among  the  remainiDg 
sharers,  who  most  be  reckoned  as  three  (one  male  always  oonnting  for  two 
females)  and  seren  cannot  be  divided  so  as  to  give  the  son  a  share  doable 
that  of  the  daughter  without  leaving  a  fraction.  The  proportion  therefore 
between  the  snrplns  shares  and  the  sharers  most  be  songht  for,  which  will 
be  found  to  be  Mooivhaywi,  or  prime.  Thus :  8  X  2  =  7  — 1»  and  in  ibis 
case  the  number  of  sharers  must  be  multiplied  into  the  root  of  the  case 
(that  is  the  original  division)  to  give  the  requisite  nnmber  of  shares. 
Thus:  8X8  =  24. 

t  This  also  is  an  example  of  the  Third  Principle  of  Distribation  (77)' 
The  sharers,  it  must  be  remembered,  are  five,  each  son  counting  for  two 
daughters  (their  shares  being  doable).  After  the  widow's  eighth  has 
been  deducted,  there  will  remain  seven  to  be  distributed  among  the  fi^e 
sharers,  which  cannot  be  done  vrithout  a  fraction.  But  five  (the  number 
of  sharers)  equal  seven,  the  number  of  sharers  minus  two»  and  again  two 
multiplied  by  two  equal  five  minus  one,  which  makes  them  Mootvhaywit  or 
prime,  when  the  rule  is,  that  the  number  of  sharers  is  to  be  maUipli«^  ^^ 
the  root  of  the  case.    Thus ;  5  X  8  =  iO. 
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CASE  LIL 
Q.  A  person  possessing  immoveable  property  dies  child- 
less, leaving  two  widows  aud  a  brother's  sou.  After  the 
death  of  the  first  widow,  the  second,  daring  the  life-time 
of  the  brother's  son  of  her  deceased  hnsband,  sells  the 
immoveable  property  so  left.  Is  such  sale  valid  according 
to  Law  ?  Supposing  it  to  be  invalid,  what  are  the  shares 
respectively  of  the  brother's  son  and  the  second  widow  ? 


B.  On  the  death  of  the  childless  person  above  allnded  Of  a  brother's 
to,  his  property,  after  defraying  his  necessary  expenses,  ^idows?^  ^^^ 
will  be  distributed  among  his  two  widows  and  his  brother's 
son  according  to  their  legal  shares,  that  is  to  say,  the 
immoveable  property  will  be  made  into  eight  shares,  of 
which  the  widows  will  share  a  fourth  or  two,  between 
them,*  and  the  remaining  six  will  go  to  the  brother's  son 
as  residaary.  The  sale,  by  the  second  widow,  after  the 
death  of  the  first,  is  only  valid  for  her  own  share^  and  not 
for  the  share  which  appertained  to  the  first  widow  nor  for 
the  six  shares  which  are  the  right  of  the  brother's  son, 
who  is  proprietor  of  his  own  share.  On  the  death  of  the 
first  widow,  if  she  had  not  disposed  of  her  share  by  gift 
or  sale,  and  if  she  did  not  leave  any  legal  heir,  her  share 
will  go  to  the  Public  Treasury.f 


•  See  Prin.  Inh.  14. 

t  This  is  an  example  of  the  Third  Principle  of  Distribation  (77).  To  give 
ibe  widows  their  fourth  share  to  which  they  ore  entitled,  the  property  mast 
hare  beeiTmade  originally  into  four  parts.  But  one  (the  fonrth  part  of 
thai  number)  cannot  be  divided  between  the  two  widows  without  a  fraction, 
and  on  a  comparison  of  the  number  of  the  heirs  so  situated,  and  the  share 
allowed  to  them,  they  appear  to  be  Mootuhayun,  or  prime.  Thus :  1=2  —  ] , 
in  which  case  the  rule  is,  that  the  number  of  the  original  diyision  must 
be  multiplied  by  the  number  of  heirs  who  cannot  get  their  portions  without 
afcaction.    Thus :  4  X  2  «=  8. 
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CASE  LIII. 
Q.  A  pereon  dies^  leaytDg  two  daoghters,  a  son's  son  and 
a  daughter  of  a  son.  Under  these  oircnmstanoeSj  into  bow 
many  shares  will  his  property  be  made  f  and  in  what  pro- 
portions will  the  persons  above  specified  be  entitled  to  share 
respectively  according  to  the  Law  oE  Inheritance  ? 

Oftwodangh-  R  Under  these  oircamstances>  after  providing  wiUi 
Bon's  son  and  moderation  for  the  funeral  expenses  of  the  deceased^  after 
daa 'hie  ^^^  liquidation  of  his  debts  and  the  payment  of  his  legacies, 

to  the  extent  of  a  third  of  the  estate,  the  temaiader  will  be 
made  iato  nine  shares,  of  which  the  daughters  will  receive 
two-thirds^  or  three  shares  each,  the  son's  son  two  shares, 
and  the  son's  daughter  one,t  in  virtue  of  their  right  bM 
residuaries. 

CASE  UV. 

Q.  A  person  executes  a  document;,  declaring  his  nephew 
to  be  his  representative  in  proprietary  right*  Will  this 
docomeot  in  favour  of  the  nephew  be  available  according^ 
to  Law  ?  If  not  available,  and  the  nephew  be  not  entitled 
under  it  to  succeed  to  all  the  property  left  by  his  uncle, 
in  what  proportions  will  the  property  be  distributed  amoug 
the  surviving  claimants,  being  a  mother,  three  sisters,  a 
brother,  (who  is  a  defeudaut  in  this  cause),  a  widow  and  a 
father-in  law  ? 


•  See  Frin.  Inb.  17. 

t  Third  Prin.  of  Dist.  (77).  The  legal  ebaree  in  this  oaee  being  two* 
ihirdfi  the  property  ehoald  hare  been  made  originaUy  into  tiiiee  thares, 
bat  of  this  iramber,  after  the  danghters  hare  taken  their  two-thirds  or  two^ 
there  remains  only  one  to  be  divided  among  the  two  other  olaimaats»  who 
most  however  be  oonnted  as  three  (a  son  reoeiving  twice  as  mnoh  as  % 
daughter).  Bat  1  (the  remaining  share)  and  3  (the  claimants)  being  prime, 
the  number  of  the  original  division  most  be  mnltiplied  by  the  Bumber  of 
saoh  olaimants.    Thus :  3  X  3  =  9. 
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B.     Acoordiog  to  the  Moobammndan  Law»  the  doeament  A  doonment 
in  qiiMition  ib  of  no  validityi  and  oaanot  be  available  to  confer  a'^ropnetdr 
any  right  of  snocesdon  on  the  nephew^  beoanse  it  pnrports  ^^^jl^er  ^enti. 
to  constitnte  bim  the  representative  in  proprietary  right  of  tied  to  bis 
the  framer  of  it ;  in  other  words^  it  declares  him  in  general  his  deaOi  is  ' 
terms  to  hate  the  rigbt  to  the  entire  property  belonging  to  ^"^^^  ^^  ^®^^- 
the  framer  of  the  document  after  the  deatb  of  the  Utter. 
Btidh  a  dMlaration  does  not  fall  within  any  description  of 
legal  obligation^  and  has  therefore  no  validity  ad  to  the 
cteafdon  of  propriet&ry  right.    The  heirs  of  the  deceased 
being  his  mother^  brother,  three  sisters  and  bis  widow^  his 
father-in-law  is  excluded  from  the  inheritance.    His  property 
will  be  distributed  in  the  following  manner :  after  the  Of  a  widow 
liquidation  of  his  just  debts  tie  residue  will  be  made  into  ^^''e^^d^'' 
sixty  shares,  of  which  fifteen  (a  fourth)*  will- go  to  his  ^^^^^  waters. 
widow,  ten  (a  sixth)*f  to  his  mother,  fourteen  to  his  brother, 
and  the  remaining  twenty-one  to  his  three  sisters  or  seven 
shares  each.^    The  share  of  his  widow,  after  her  death,  will 
go  to  her  father  or  to  ber  other  lawful  heirs.§ 

CASE  LV. 

Q.  A  person  possessed  of  landed  property,  which  he  had 
obtained  by  gift,  died  about  eight  years  ago,  leaving  a  widow, 
four  daugbiers,  a  brother  and  two  sisters.  His  brother  also 
died,  leaving  four  soils,  and  one  of  his  sisters  died,  leaving 
a  daughter.  The  widow  disposed  of  part  of  the  property  by 
Bale.    Is  mxh  sale  on  her  part  legal,  and  are  the  claimants, 

-■  ■  t        H  I      I  1    I    I  ■■         II  11   I      I       I   ■     1   ■  ■  I I 

•  See  Prin.  Inh.  14.  f  38.  \  22. 

§  Third  Prin.  of  Dist.  (77).  Where  an  eighth  and  a  sixth  oocnr  together, 
the  diTision  (see  Prin.  Inh.  66)  mnst,  originally,  be  into  twelve,  of  which, 
when  the  widow  has  taken  her  fonrth  share  or  three,  and  the  mother  her 
Bizih  share  or  two,  there  remain  bnt  seven  to  be  difided  among  the  other 
chumaats,  who  most  be  counted  as  fi?e.  Bnt  five  and  seven  are  prime. 
Thersfore  the  nmnber  of  the  ori^ual  division  must  be  multiplied  by  the 
AOiiber  of  clumants  who  cannot  get  their  portions  without  a  fraction. 
Thus:  12X6  =«  60. 
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'  who  are  the  represeutaiives  of  the  deceased's  brother  and 
sister^  entitled  to  any  shares;  and  if  so^  to  what  shares  io 
right  of  the  persons  whom  they  represent  ? 

Case  of  sale  B.  It  appears  that  the  widow  has  been  in  possession  of 
herhnsband's  1^®^  hnsband's  property  from  the  time  of  bis  death,  and  has 
whi^'^^tbere    disposed  o£  a  part  of  it  by  sale.     The  claimants  come 

are  otber  legal  forward,  nrging  their  right  of  inheritance  to  the  estate  of 
claimants.  . 

the  deceased  proprietor,  and  they  admit  that  the  person  in 

possession  is  his  lawful  widow.     Kow,  according  to  the  asage 

of  this  part  of  the  country  (Bnrdwan),  the  dower  is  never 

fixed  at  an  amount  falling  short  of  six  hundred  and  fifty 

rupees,  and  from  the  smallness  of  the  estate  it  is  incredible 

that  this  sum  should  have  been  realized  therefrom.    The 

claim  of  inheritance  cannot  be  maintained  until  the  debt 

due   on  account    of  dower    shall  have    been   liquidated. 

Supposing  this  to  have  been  done,  the  estate  should  have 

been  distributed  among  the  immediate  heirs  of  the  original 

proprietor  in  the  following  manner  :  It  should  be  made  into 

Offonrdaugb-  hiuety-six  parts,  of  which  the  widow  should  receive  an 

ISSiblrl^^'two  ©>gtth*  part  or  twelve  shares,  the  daughters  two-thirdsf 

Bisters,  and      or  sixty-four  shares,  the  brother  ten  shares^  and  each  of 

the  sisters  fivet  shares.    Their  representatives  would  take 

the   same.     Regarding  the  sale  of  the  widow,  it  may  be 

observed  that  she  is  a  sharer  by  Law  as  well  as  a  creditor 

of  the  estate^  and  therefore  should  the  purchaser  agree  to 

the  arrangement,  the  sale  may  be  upheld  as  valid^  so  far  aa 

respects  that  part  of  the  property  which  belongs  to  her  in 

right  of  inheritance. § 


♦  See  Prin.  Inb.  14.  f  17.  J  22. 

§  Third  Priu.  of  Dist.  (77).  The  shares  in  this  case  being  an  eigbth 
and  two-thirds,  the  original  division  must,  agreeably  to  Prio.  Inh«  6^  b® 
into  twenty-f onr,  of  which,  when  the  widow  hafl  taken  her  eighth  or  three, 
there  remain  twenty-one  to  be  distributed  among  the  four  danghters,  which 
obviously  cannot  be  done  without  a  fraction  j  bat  on  a  comparison  of  the 


widow. 
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CASE  LVI. 
Q.  It  appears  that  the  proprietor  of  an  estate,  the  euc- 
cession  to  which  is  now  disputed,  had  four  sons  and  two 
daughters.  One  of  the  sons  died  during  his  father's  life- 
time, leaving  a  son.  On  the  death  of  the  proprietor,  leaving 
a  widow,  three  sons,  two  daughters  and  the  grandson 
above-mentioned,  to  what  proportions  of  his  estate  will  the 
survivors  be  entitled  f 

B.     The  estate  will  be  made  into  sixty-four  parts,  of  which  Of  three  sons 
each  son  will  take  fourteen,  each  daughter  seven,*  and  the  daaghtl^and 
widow    (an   eighth)t   eight   parts.     The  grandson,    whose  a^idow. 
father  died  during  the  life-tirae  of  his  gmudfather,  will  be 
excluded  from  all  participation  in  the  inheritance.]: 

CASE  LVII. 
Q.     The  heirs  of  a  deceased  proprietor  being  his  widow, 
his  mother  and  his  two  sons,  to  what  proportions  of  his  estate 
are  the  individuals  enumerated  respectively  entitled  ? 

B.     In  this  case,  agreeably  to  the  Law  of  Inheritance,  the  Of  two  sons 
property  should  be  made  into  forty-eight  parts,  of  which  the  rud^Tido^ 

number  of  the  heirs  so  situated  and  the  shares  allowed  to  them,  they  appear 
UiheMootuhayv^,  or  prime.  Thas:  4X6  =  21  —  1;  in  whioh  case  the  rule 
18  that  the  number  of  the  original  division  be  multiplied  by  the  number  of 
heirs  who  cannot  get  their  portions  without  a  fraction.    Thus :  24  X  4  =  96. 

•  Bee  Prin.  Inh.  8.  f  14. 

t  Third  Prin.  of  Dist.  (77).  The  property  must  in  the  first  instance 
have  been  made  into  eight  parts,  to  give  the  widow  her  share  (an  eighth), 
and  after  she  has  taken  her  share,  there  remain  only  seven  to  be  divided  • 

among  the  other  heirs  who'  must  be  counted  as  eight,  though  there  are 
only  five  (one  male  getting  the  portions  of  two  females),  but  these  numbers 
(7  and  8)  are  prime  to  each  other— consequently  the  number  of  tho  original 
division  mnst  be  multiplied  by  the  whole  number  of  heirs  who  cannot  get 
their  portions  without  a  fract  ion,     Thus «  8  X  8  ==  64. 
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widow  is  euiiUed  to  six,  the  mother  to  eighty  and  the  sons 
to  the  renjainder^* 

The  sbares  oE  the  heirs  enumerated  are  aa  follows  : — 


Mother 
8 


Widow 
6 


Son 
17 


Son 
17  =  48. 


Claime  pre- 
ferable to  in- 
lieritance. 


Of  a  widow 
with  two  BonB 
and  two 
daughters. 


CASE  LVIII. 
Q.     A  person  dies,  leaving  two  sons,  two  daughters  and 
a  widow.     How  should  his  landed  property  be  distribafced 
among  these  persons  on  his  decease  ? 

B.  Oo  the  death  of  the  proprietor,  hia  estate,  whether 
real  or  personal^  should  iu  the  first  instance  be  applied 
to  defray  his  funeral  expenses^  iu  the  second  place  to  the 
discharge  of  his  debts,  and  iu  the  third  place  to  the  payment 
of  his  legacies  out  of  a  third  of  the  residue  of  the  property. 
An  eighthf  goes  to  the  widow,  when  there  are  children, 
and  what  remains  after  this  deduction  should  be  divided 
between  his  two  sons  and  his  two  daughters  in  ihe  pro- 
portion of  a  double}  share  to  the  male8.§ 

CASE  LIX. 
Q.    Abdool  Busheed  died,  leaving  a  widow,  a  daughter, 
and  the  two  plaintiffs,  who  are  his  paternal  uncles,  descended 

*  There  being  sone,  the  widow's  share  is  an  eighth,  and  the  motfaor's 
share  is  a  sixth ;  but  it  is  a  role,  that  where  amoug  one  set  of  sharerSi  one 
sharer  is  entitled  to  an  eighth,  and  another  to  a  sixth,  or  a  third  or  two-thirdB, 
the  division  mnst  be  into  24,  Bat  the  eighth  of  21  is  3,  and  the  sixth  is 
4 ;  consequently,  after  dedncting  7  for  the  widow's  and  mother's  shaxeB* 
there  remain  seventeen  to  be  divided  between  the  two  sons,  which  cannot 
be  done  without  a  fraction,  iu  which  case  the  proportion  between  the  shares 
and  the  sharers  is  to  be  sought,  thus :  2  X  8  =  17  —  1.  The  two  numbers 
being  Mootubaytmy  or  prime,  the  root  of  the  case,  or  the  number  of  ihe 
origfinal  division,  must  be  multiplied  by  the  number  of  sharers,  thos: 
24  X  2  =  48.— Third  Prin.  of  Dist.  (77). 

t  Prin.  Inh.  14.  t  »• 

§  This  also  is  an  example  of  the  Third  Principle  of  Distributiim  (77) • 
The  estate  in  this  case  should  be  made  into  forty-eight  parts,  of  which  the 
widow  will  be  entitled  to  six,  the  sons  to  fourteen  each,  and  the  dangfaten' 
to  seven  each. 
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from  the  same  male  sDcestor  as  the  deceaded.  In  this  case 
how  will  the  property  be  distributed  f 

R.     The  widow  will  obtaifi  an  eighth;    the  daughter  a  Of   a   widow 
moiety  of  the  whole,  and  the  remainder  will  be  divided  Jaught^r  and 

equally  between  the  two  plaintiffs.*  t^o   paternal 

unoles. 

CASE  LX. 
Q.  A  person  dies,  leaving  a  widow,  four  sous  of  his 
brother,  an  uterine  sister,  and  son  of  his  unule.  One  of 
these  persons  had  got  possension  of  all  the  property  left  by 
him,  and  had  remained  in  the  exclusive  enjoyment  of  it  for 
aboat  twenty-five  years.  In  tlds  case,  according  to  Law, 
will  the  property  be  shared  by  all  the  heirs  or  not  ?  If  it 
devolves  on  all  of  therai  how  will  it  be  distributed  among 
those  individuals  ? 

B.     Under  the  circumstances  statedi  if   the  possession  Of    a  sister 
were  acquired  without  right,  according  to  Law,  such  occu«  ^^  f^^nr 
pancY  will  not  operate  as  a  bar  to  the  claims  of  inheritance,  brother's 

.    .  ...  sons. 

After  providing  for  such  expenses  as  are  requisite  before 
the  partition  of  heiitage,  the  remaining  property  will  bo 
made  into  sixteen  parts,  of  which  the  sister  will  take  eight 
shares,  the  widow  four,  and  the  remaining  four  will  devolve 
on  his  brother's  sons,  each  taking  one.  The  son  of  his 
ancle  is  exclnded.f 

CASE  LXI. 
Q.     It  appears  in  this  case,  that  the  wife  having  received 
a  deed  of  dower  from  the  husband  at  the  time  of  marriage, 
died  before  him,  leaving  two  sons.     Her  younger  son  sub- 

*Thiui  the  property  wiU  he  divided  into  sixteen  parts,  of  which  the 
daughter  wiU  get  eight,  the  widow  two,  and  the  paternal  uncles  three  parte 
each.— Third  Frin.  of  Dist.  (77). 

t  Third  Prin.  of  Dist.  (77). 

17 
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sequently  died.  Afterwards  her  husbaud,  who  had  during 
his  life-time  remained  in  free  and  absolute  possession  of  the 
real  and  personal  property  now  in  dispute^  died,  leaving 
behind  him  the  elder  of  the  two  sous  above-mentioned,  his ' 
mother,  and  his  four  slave  girls^  one  of  whom  is  alleged  to 
have  been  married  to  him :  he  left  also  a  sou  by  one  of  the 
said  slaves.  Subsequently  to  his  death  his  mother  departed 
this  life.  The  question  is,  at  the  time  of  the  decease  of  the 
husband  who  were  his  heirs  ?  and  how  should  his  property 
be  distributed  according  to  Law  7  If  the  mother  had  any 
right  to  tlie  inheritance,  how  is  her  share  to  be  disposed  of 
after  her  death  ?  and  if  the  opinion  to  be  delivered  in  this 
case  should  be  at  all  affected  by  the  fact  of  the  validity  or 
otherwise  of  the  marriajj^e  of  the  slave  girl,  let  it  be  delivered 
under  both  suppositions,  leaving  that  issue  to  be  determined 
by  evidence  ? 


Of  a  huflband       R.     The  wife  in  the  case  died  leaving  two  sons  and  a  hns- 
with  children.  ^^^^^     j^^^.  ppopQ,.|jy  therefore,  that  is  the  debt  due  to  her  on 
account  of  dower,  must  be  divided  into  eight  shares.*    Her 
sons  will  ta^ke  three  shares  each,  and  her  husband  two  shares 
or  a  fourth.-f     Afterwards  on  the  death  of  her  younger  sou, 
Of  a  father       his  three  shares  will  go  to  her  husband,  who  is  his  father,^ 
withabro   er.  ^^  ^^^^^  g^^  shares  out  of  the  eight  shares,  due  on  account  of 
the  dower,  revert  to  the  husband,  and  the  claim  against  him 
for  so  much  is  extinct.     The  right  to  the  remaining  three 
shares  belongs  exclusively  to  the  elder  son.     The  husband 
Of  two   Bona  dying  leaves  as  heirs  his  elder  son,  another  son  (by  a  slave 
and^widow.^  S*i'0»  ^^^  mother,  and  one  female  slave,  who  claims  emanci- 
pation and  marriage.     In  the  event  of  the  marriage  being 
good  and  valid,  the  estate  left  by  the  husband  will  be  dis- 
tributed into  forty-eight  shares,  of  which  the  sons  will  got 

•  Thii'd  Principle  of  Difltribution  (77).  1 15.  J  2X. 
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seventeen  each,  the  mother   eight  sliares  (a  sixth) ^  and 
the  wife  (fchat  is  the  married  female  slave)  sis  shares  (an 
eighth).     In  the  event  of  the  mamage  not  being  good  and  Of  twoaong 
valid,  the  estate  left  by  the  husband  will  be  distribnted  into  ^»tli»°^otl^er. 
twelve  shares,  of  which  the  mother  will  get  two*  shares  and 
the  two  sons  five  each  ;  but  as  the  amount  ot  the  debt,  speci- 
fied in  the  deed  of  dower  as  due  to  the  deceased  wife,  is 
immense,  and  exceeds  one  hundred  thousand  gold-mohurs^ 
even  after  a  deduction  oi  ten-sixteenth,  the  claim  of  dower 
absorbs   the   whole   estate  left  by  the  husband;  and  the  Claim  of  dow 
satisfaction  of  such  claim  is  preferable  to  that  of  inheritance,  fnheritanj^ 
But  the  mother  of  the  husband  who  was  entitled  to  an  eighth 
of  the  estate  in  right  of  her  husband,  had  a  claim  on  the 
ancestral  property  on  account  of  her  dower,  and  also  was  in 
actual  possession  and  enjoyment  thereof  after  the  death  of 
her  son.     As  she  acknowledged  the  son  oE  the  slave  to  be 
her  grandson,  all  her  right  and  interest  in  the  property, 
real  and  personal,  should,  after  her  death,  be  divided  into 
two  parts,  and  shared  equally  between  the  two  sons. 

CASE  LXII. 

Q.  A  man  dies  leaving  three  widows,  six  sons  and  six 
daughters.  How  will  his  property  be  distributed  amongst 
them  f 


R,  It  will  be  made  into  one  hundred  and  forty- four  shares,  of  6iz  sons 
of  which  the  widow  will  get  an  eighth,f  or  six  shares  each,  J^^^^^  j 
the  sons  will  get  fourteen  shares  each,  and  the  daughters  three  widows, 
seven  shares  each  or  half^  the  amount  of  the  sons'  share8.§ 


•  See  Prin.  Inh.  83.  t  14.  1 3. 

S  This  IB  an  eiample  of  the  Fifth  Principle  of  Distribation  f79),  where 
there  ia  a  fractional  division  of  an  nnit  as  to  both  sets  of  shares  and  the 
number  of  one  class  of  sharers  equally  measares  the  other.    Thiu:  an 
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CASE  LXin. 
Q.  A  person  dies^  leaviofir  as  his  heirs  a  father^  a  widow^ 
three  sons  and  two  daughters ;  bnt  another  woman  and  her 
two  sons  claim  part  of  the  property^  she  alleging  herself  to 
have  been  the  wife  of  the  deceased,  and  her  sons  stating 
themselves  to  be  his  offspring.  There  seems  however  to 
exist  considerable  doubt  as  to  whether  the  marriage  was 
ever  celebrated.  The  acknowledgment  of  the  deceased  dar- 
ing his  life-time,  and  the  mode  in  which  he  took  care  of  the 
claimants,  form  the  only  evidence  of  the  truth  of  their  alle- 
gations. Under  these  circumstances,  can  the  claimants  in 
question  legally  be  accounted  the  widow  and  sons  of  the 
deceased  ?  and  if  so,  into  what  number  of  shares  should  the 
estate  be  divided  agreeably  to  the  Law  of  Inheritance  f 

Aoknowledg-        B.     If  the  deceased  during  his  life-time  acknowledged  the 

dren^by  their  Parentage  of  tliose  persons  who  now  claim  to  be  his  sons ; 

parents.  and  after  his  death  their  mother  make  the  same  assertion, 

calling  herself  his  widow,  all  these  three  persons  will  be  bis 

legal  heirs.     Agreeably  to  the  Viqaya, — '*  Or  if  a  person 

die^  having  acknowledged  a  certain  child   to  be  his  son. 

eighth  being  the  shares  of  the  widows,  the  property  oannot  be  made  into 
less  than  eight  shares,  of  which  they  (the  widows)  are  to  take  one  ;  bat  one 
cannot  be  distribnted  among  the  three  widows  withoat  leaving  a  fraction. 
Besides  the  widows  there  are  eighteen  other  claimants  (supposing  one  eon 
eqnal  to  two  daughters,  which  is  the  mode  of  computation,  the  shares  of  the 
former  being  doable  those  of  the  latter).  It  is  obvious  also  that  the  re- 
maining seven  shares  cannot  be  disti-ibuted  among  eighteen  persons  withoob 
leaving  a- fraction.  Between  each  set  of  shares  and  each  olass  of  sharers 
there  is  a  fractional  division  of  an  unit  which  is  termed  Mootubayunt  or 
prime.  Thus :  the  first  set  compared  with  the  first  class  of  sharers  is  1  ^ 
2  =  3  —  1,  and  the  second  set  compared  with  the  second  class  of  sharers  li 
^X2  =  18  — 4,and4=7  — 3,  and3=4  — 1.  Bnt  one  class  of  sharers 
eqnally  moasares  the  other  withoat  a  fi*action,  which  is  termed  MootudakhiU 
or  concordant ;  three  being  the  nieasai  e  of  eighteen,  8X6=18.  The  role 
in  this  case  is  thafc  the  greater  nnmber  18  be  mnltiplied  into  the  root  of 
the  cafe.  Thus  :  18X8  =  144.  I  have  not  met  with  any  case  exhibiting 
an  example  of  the  Fourth  Principle  of  Distribution,  bat  in  page  16  wil' 
be  found  an  exemplification  of  tlio  rule. 
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If  afterwards  the  mother  declare  the  child  to  have  been  his 
son   and  herself  to  have  been  his  wife,  they  both  iuherit.^^ 
According  to  this  supposition,  after  defraying  the  funeral 
expenses  and  satisfying  the  debts  and  legacies,  the  estate  of  Of  a  father 
the  deceased  should  be  made  into  two  hundred  and  eighty-  ^dowal^^fiye 
eight  parts^  of  which  forty-eight  should  go  to  the  father,  sons,  and  two 
eighteen    shares   to   each   of  the  two   widows,   thirty-four 
Bhares  to  each  of  the  five  sons,  and  seventeen  to  each  of  the 
two  daughters.'^ 

CASE  LXIV. 
Q.  A  person  dies  leaving  two  widows,  the  one  married 
by  the  ceremony  of  Shadee,  the  other  by  that  of  Nikah. 
By  the  former  he  left  three  sons  and  five  daughters,  by  the 
latter  two  sons  and  one  daughter.  How  will  his  property 
be  distributed  among  the  persons  above-mentioned,  and  in 
what  proportions  ? 

B.    The  property   will  be  made  into  one  hnndred  and  Of  fi^e  bods 

twenty-eight  parts,  of  which  the  widows  will  take  sixteen  or  daaKhtera  and 

eightt  each,  the  sons  seventy  or  fourteen  each,  and  the  two  widows, 
daughters  forty-two  or  seven  each.J 

*  Fifth  Principle  of  Disfcribution  (79).  Here  in  the  first  place  the  share 
of  the  widows  (see  Prin.  Inh.  14)  is  one-eighth,  and  of  the  father  (seePrin. 
Inh.  32)  one-sixth ;  but  where  an  eighth  and  a  sixth  occur  together  (see 
Prin.  Inh.  66)  the  division  mast  be  originally  by  twenty-four,  of  which, 
after  the  widows  have  taken  their  eighth  or  three,  and  the  father  has  taken 
his  sixth  or  four,  there  remain  seventeen  to  be  distributed  among  the 
twelve  other  claimants  (one  son  counting  as  two  daughters).  But  this 
cannot  be  done  without  a  fraction,  nor  can  three  be  divided  between  the 
two  widows  without  a  fraction,  and  two  and  three  are  prime  to  each  other, 
and  so  are  twelve  and  seventeen ;  and  havijig  ascertained  this  result,  the 
whole  number  of  one  set  of  shares  should  be  compared  with  the  whole 
number  of  the  other.  Thus  :  2  X  6  =  12,  which  being  concordant,  the  rule 
is  tliat  the  greater  number  must  be  multiplied  into  the  number  of  the 
original  division.    Thus  :  24  X  12  =  288. 

t  Prin  Inh.  14. 

t  8.  Fifth  Principle  of  Distribution  (79).  The  share  of  the  widow  is  one- 
eighth  (see  Prin  Inh.  14) ;  consequently  eight  is  the  least  number  of  shares 
into  which  the  estate  should  originally  be  divided.  But  after  the  widows 
have  taken  their  eighth  or  one,  there  remain  seven  to  be  distributed  among 
the  sixteen  other  claimants  (one  sOn  counting  as  two  daughters),  bat  this 
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CASE  LXV. 
Q.     A  person  dies,  leaving  as  his  heirs  fonr  widows,  eiglt 
sons  and  six  daughters.     How  will  his  property  be  divided 
among  these  persons  ? 

Of  eight  sons  R.  After  the  satisfaction  of  jnst  debts  and  other  pre* 
daughters  and  c©^!©'^*^  claims,  the  residue  of  his  property  will  be  made  into 
four  widows,  three  hundred  and  fifty-two  shares,  of  which  forty-four  wiD 
go  to  his  widows  or  eleven  shares  to  each,  two  hundred 
and  twenty-four  to  his  eight  sons  or  twenty-eight  shares  to 
each,  and  the  remaining  eighty-four  to  his  daughters  or 
fourteen  to  each.*  | 

CASE  LXVI.  I 

Q.  A  man  dies,  leaving  as  his  heirs  two  widows^  a 
mother,  a  daughter,  three  brothers  and  a  sister.  In  this  case  ^ 
into  how  many  shares  will  his  property  be  distributed,  and 
in  what  proportions  will  the  persons  above  enumerated  be 
entitled  to  inherit  respectively  ?        '• 

Of  a  daughter      B.    In  this   case   the  estate  of  the  deceased  will  ^ 
widowB^three  distributed   into   three  hundred  and  thirty-six  shares,  of 

brothers    and   V"^ 

a  sister.  cannot  be  done  without  a  fraction,  nor  can  one  share  be  divided  among  i^ 

widows  without  a  fraction,  and  one  and  two  are  prime  to  each  other,  bd^ 
so  are  seven  and  sixteen ;  and  having  ascertained  this  result,  the  whole 
number  of  one  set  of  shares  must  be  compared  with  the  whole  number  of 
the  other.  Thus  :  2  X  8  =  16,  which  being  concordant,  the  rule  is  that  ihf 
greater  number  must  be  multiplied  into  the  number  of  the  oricrinal  diri* 
Bion.    Thus :  8  X  16  =  128. 

•  This  18  an  easy  example  of  the  Sixth  Principle  of  Distribution  (SO)' 
The  share  of  the  widows  being  one-eighth,  the  estate  must  in  the  first 
instance  be  made  into  at  least  eight  shares,  which  number  therefore  is  the 
root  of  the  case.  But  the  eighth  of  eight  being  one,  it  cannot  be  divided 
among  the  four  widows  without  a  f i-action,  and  besides  them  there  ar^ 
twenty-two  claimants  (one  male  counting  as  two  females).  On  a  compari- 
son of  both  sets  of  heirs  with  the  number  of  their  respective  shares^  thej 
will  be  found  to  be  prime.  Thus  :  1  =  4  —  8,  and  8  =  4 — 1,  and  7^^ 
=  22 — 1,  and  then  the  proportion  between  the  numbers  of  the  respeotire 
sets  of  heirs  being  found  to  be  composite,  thus :  4  X  5  =  22 — 2,  tbe  rale 
is  that  the  measure  of  the  first  of  the  numbers  (which  is  in  this  case  two) 
be  multiplied  into  the  whole  of  the  second,  and  the  product  into  the  root 
of  tbe  case.    Thus  :2X22  =  44X8  =  852. 
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whicli  the  widows  will  take  their  legal  share  of  one-eiglitli^* 
being  forty-two  shares  or  twenty-one  each^  the  mother  will 
lake  her  legal  share  one-sixth^-f*  being  fifty-six  shares^  the 
daughter  will  take  her  legal  share  of  one-half ^1  being  one 
handred  and  sixty-eight,  and  the  remaining  seventy  shares 
will  be  distributed  aihong  the  brothers  and  sisters  as  resi- 
daaries,  according  to  the  known  rule  of  a  double  share  for 
the  male^  being  twenty  shares  for  each  of  the  brothers  and 
ten  for  the  8ister.§ 

CASE  LXVII. 
Q.  A  person  sues  his  father's  widows  and  his  brother 
to  recover  possession  of  half  the  property,  real  and  personal, 
left  by  his  deceased  father.  His  father  left  two  sons,  a 
daughter  and  two  widows.  In  what  proportions  are  these 
persons  respectively  entitled  to  share  the  estate  ?  The 
widow,  who  is  the  defendant  in  this  action,  claims  the  whole 
of  the  property  in  satisfaction  of  her  dower. 

R.    In  this  case  the  estate  will  be  made  into  eighty  shares,  Ot  two   sons 
of  which  one-eighthl  or  ten  parts  will  go  to  the  widows  by   ter  and  two 


widows. 


,  *Soe  PriD.  Inh.  14.  t  33.  J  16. 

§  This  case  affords  au  example  of  tlie  Seventh  Principle  of  Distribution 
(81).  The  share  of  the  wives  being  one-eighth  and  that  of  the  mother  one- 
sixth,  the  rale  is  (see  Prin.  Inh.  66)  that  the  estate  must  be  in  the  first 
instance  made  into  24  parts,  which  number  therefore  is  the  root  of  the 
case.  Bat  after  deducting  twelve  for  the  daughter's  half,  four  for  the 
mother's  sixth,  and  three  for  the  widows'  eighth,  there  remain  fiye  only  to 
be  distributed  among  the  seven  residuary  heirs  (one  brother  counting  as 
two  Bisters),  which  distribution  cannot  take  place  without  a  fraction. 
Neither  can  three  be  divided  between  the  two  widows  without  a  fraction. 
Conseqnently  there  is  a  fractional  division  in  two  sets  of  heirs,  and  the 
shares  and  the  sharers  are  in  both  instances  prime  to  each  other,  thus : 
2=8—  1,  and  5=7  —  2,  and  2X2  =  6 —  1,  in  which  case  the  rule 
is  to  ascertain  the  proportion  between  the  numbers  of  the  respective 
sharers  {2  X  3  =  7  —  1)  which  is  found  to  be  prime  or  divisible  by  an' 
unit  only,  and  this  being  ascertained,  the  first  of  the  numbers  must  be 
mnldplied  into  the  second  and  the  product  into  the  root  of  the  case. 
Thus :  2  X  7  ==  14  X  24  =  386. 

*f  Bee  Prin.  Inh.  14. 
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the  rule  of  inheritance,  that  is  to  say,  five  to  each  widow  i 
and,  on  the  principle  that  the  share  of  a  male  is  double*  that 
of  a  female,  fourteen  shares  will  go  to  the  daughter  and 
twenty-eight  to  each  of  the  sons.  But  dower  is  like  all 
other  debts,  and  should  be  satisfied  before  claims,  of  inherit- 
ance. Therefore  if  the  widows'  claim  be  just,  it  should  be 
satisfied  before  that  of  the  heirs,  and  residue  afterwards 
should  be  distributed  among  them.'f 

CASE  LXVIII. 
Q.  Moohummud  Tuqee,  the  husband  of  Hyatee  Khanum, 
and  grandfather  of  Mirza  Mehdee,  obtained  a  grant  from 
the  rulers  of  the  country,  confirming  in  his  person  the  pro- 
prietary right  to  certain  lands,  which  had  formerly  been  the 
property  of  his  father-in-law,  Abdoo  Soobhan,  but  which  had 
been  resumed  after  his  death.  lu  virtue  of  this  graut  he 
became  seized  of  the  lands,  and  some  time  afterwards,  having 
formally  appropriated  them  to  pious  purposes,  he  ezeoated 
a  deed  in  favor  of  his  wife,  vesting  in  her  the  trust  and 
possessiou  of  the  lands  so  appropriated ;  but  whether  she 
obtained  possession  under  that  deed  does  not  appear. 
After  the  death  of  Moohnmmud  Tuqee,  his  son  Ali  Nnqe^i 
(grandson  of  Abdoo  Soobhan)  became  seized  of  the  lauds, 
and  after  his  death  they  came  into  the  possession  of  his 

•SeePrin.  Inh.  8. 

fThis  alsoia  an  example  of  the  Seventh  Principle  of  DiBtribukion  (8^)- 
The  share  of  the  widows,  according  to  Prin.  Inh.  14,  being  one-eighth,  the 
estate  should  originally  be  made  into  eight  parts,  and  after  they  have 
taken  one  as  their  eighth,  there  remain  seven  to  be  distributed  among  tbo 
five  other  claimants  (one  son  counting  as  two  daughters),  which  cannot  be 
done  without  a  fraction,  neither  can  one  share  be  divided  between  the  two 
widows  without  a  fraction,  but  one  is  prime  to  two,  and  so  is  five  to  seven; 
and  having  ascertained  this  prime  result,  the  whole  of  one  set  of  sbarerB 
should  be  compared  with  the  whole  of  tiie  other.  Thus:  2  X  2e=^-"^« 
which  giving  a  prime  result,  the  rule  is  that  the  first  of  the  nnmbera  be 
multiplied  into  the  second  and  the  product  into  the  number  of  the  origi^'^' 
divUion.    Thja  :2X5  =  10X8=80. 
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widowj  EooUoom  Ehannm  and  his  son,  Mirsa  Mehdee.  Now 
Hyatee  Ebannm,  widow  of  Moohammad  Tuqee,  saoB  them 
to  recover  the  property,  in  virtue  of  the  deed  of  trust  and 
poasessioa  executed  iu  her  favor  by  her  husband.  Is 
the  deed  of  trust  valid,  notwithstanding  that  it  specifies 
possession,  and  that  it  is  ezecnted  in  favor  of  a  female; 
and  had  Moohnmmud  Taqee,  who  obtained  the  grant  of 
the  lands,  a  right  to  appropriate  the  whole  of  them  to 
pious  uses,  or  only  such  part  of  them  as  may  have 
&llen  to  his  share  by  right  of  inheritance  from  his  wife, 
who  was  daughter  of  Abdoo  Soobhan  (the  original  pro* 
prietor)  and  mother  of  Ali  Nnqee  ?  If  he  had  a  right  to 
appropriate  a  part  only,  is  the  deed  of  trust,  conveying  the 
whole,  good  and  valid  as  to  the  part  which  he  had  a  right 
to  appropriate  ? 


R.  The  proceediogs  do  not  clearly  show  whether  the  Of  aa  endow- 
lands  iu  question  were  formerly  the  property  of  Abdoo  STditidLi^*"*^ 
Soobhan,  and  after  resumption  the  right  to  them  was  confirm-^  landed  pro. 
ed  in  the  person  of  Moohnmmud  Tuqee,  or  whether  he  ob- 
tained the  grant  de  novo.  But  it  appears  however  from  an 
acknowledgment  of  Moohnmmud  Tuqee,  which  is  on  record, 
and  it  may  also  be  collected  from  the  tenor  of  the  question, 
that  Abdoo  Soobhan  was  formerly  proprietor  of  the  lands, 
and  that  after  resumption,  the  right  to  them  was  confirmed 
iu  the  person  of  Moohnmmud  Tuqee,  by  the  ruling  power. 
Under  these  circumstances,  the  estate  must  be  considered  to 
have  belonged  to  Abdoo  Soobhan,  deceased  ;  and  to  be  divi- 
sible in  the  first  instance  among  his  heirs  and  their  repre- 
sentatives, and  ultimately  between  Moohnmmud  Tuqee  and 
Ali  Nnqee,  who  are  represented  by  Koolsoom  Khanum  and 
Mirza  Mehdee.  The  legal  shares  of  the  parties  are  set  forth 
in  the  subjoined  table.  The  appropriation  by  Moohummud 
Tuqee  of  the  whole  of  the  lands,  including  the  share  of  his 

18 
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son^  to  the  support  oE  mosqaes  and  religions  edifices^  is  not 
legal  or  valid ;  and  according  to  the  doctrine  of  Imam  Moo- 
hnmmnd,  the  appropriation  of  his  own  share  even,  from  the 
circnmstance  of  its  being  nndefined,  is  illegal.  But  accord- 
ing to  Aboo  Yoosnf^  whose  opinion  is  followed  in  this  parti- 
cnlar  by  many  lawyers,  the  appropriation  of  his  own  share  is 
legal ;  and  the  conferring  the  tmst  of  the  appropriation  on  a 
female,  is  nniversally  allowed  to  be  legal.  It  is  advisable,  in 
this  instance,  to  follow  the  doctrine  of  Aboo  Yoosnf ;  and  to 
declare  the  appropriation  by  Moohnmmnd  Tnqee  of  his  own 
share  to  be  legal,  as  well  with  a  view  to  uphold  his  disposition, 
as  to  secure  the  rights  of  the  other  heirs,  whom  he  by  his 
act  intended  to  ezclnde.  Supposing  the  lands  never  to 
have  been  the  property  of  Abdoo  Soobhan,  bnt  to  have  been 
Of  an  endow  acquired  denovo  by  Moohnmmnd  Tuqee,  and  supposing  it 
^propriator  "^^^  ^  appear  that  his  wife  obtained  possession  of  them  under 
the  deed  executed  by  him,  the  appropriation,  according  to 
the  doctrine  of  Moohnmmnd,  whose  opinion  in  this  particular 
is  followed  by  many  lawyers,  is  invalid ;  and  on  this  suppo- 
sition, the  property  left  by  Moohummud  Tnqee  will  be 
distributed  among  his  heirs  according  to  their  legal  shares, 
which  are  set  forth  in  the  subjoined  table.  If  in  this  case 
the  doctrine  of  Imam  Moohummud  be  followed,  and  the 
appropriation  declared  invalid,  the  heirs  will  not  be  exolod- 
ed.  If,  on  the  other  hand,  the  doctrine  of  Aboo  Yoosnf  be 
followed  and  the  appropriation  declared  valid^  the  heirs  will 
be  excluded.  Under  all  circumstances  therefore  it  is  better 
to  adopt  the  opinion  of  Imam  Moohummud. 


not  giving 
posBession  to 
the  trustee. 


Disposition  of  the  property,  supposing  it  to  have  descended 
from— 

Abdoo  SoobhaUj  deceased. 
Son  Daughter  Daughter 

Of  a  son  with    Moozuffer  Hoosein,  Misree  Khanum,      Hyatee  Khanani; 
2  shares.  1  share*  1  share* 


two  daughters. 
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Moozoffer  Hoosein^  deceased. 

Sister  Sister 

Misree  Kbanam^  Hyatee  KhanuiDi 

1  share.  1  share. 

Misree  KhaDnm^  deceased. 


Sister 
Hyatee  Khaunm. 


Hasbaiid 
Moohommod  Tuqee,* 

2  shares. 

Sou 

Hasan  Uskuree. 

3  shares. 


OftwoBiaterr, 


Of  a  buaband 
with  two 
sons  and  a 
sister. 


Son 
Ali  Nuqee, 
3  shares. 
And  after  the  death  of  Hyatee  Khanam — 
Hyatee  Khanum^  deceased. 
Husband  Sister's  sou        Sister's  son 

MooLauiinad  Taqee^    Husuu  IJskaree^     Ali  Nuqee^ 
4  shares.  2  shares.  2  shares. 

Husnn  Uskuree^  deceased. 
Brother  Father 

Ali  Nuqee.  Moohummad  Tuqee^ 

5  shares. 

Total. 
Ali  Nuqee,  5  shares.         Moohurnmud  Tuqee,  11  shares. 
Disposition   of  the  property,   supposing  it  not  to  have 
descended  from  Abdoo  Soobhau,  aud  Hyatee  Khanuui  to 
8ur?i?e  her  husband — 

Moohurnmud  Tuqee>  deceased. 
Wife  Wife  Wife 

Hyatee  Khanum,        Hinda,  Zeinub, 

5  shares.  5  shares.  5  shares. 


Of  a  husband 
with  two  sous 
of  a  Aister. 


Of  a  father 
with  a 
brother. 


Of  a  son  with 
three  widows 
and  three 
daughters. 


*  Moohammud  Tuqee  married  two  sisteirB,  namely,  Hyatee  Khaimm  aud 
Ifisree  Khanum,  both  daughters  of  Abdoo  Soobhan.  It  may  here  be  ob. 
B^rved^  that  although  a  man  is  prohibited  by  law  from  marrying  his  wife's 
sitter,  his  wife  being  alive,  yet  that  after  her  decease  he  may  lawfully 
"Mtfry  her  aister. 
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Sou  :  Daughter         Dauf^hier        Danghter 

All  Naqee^       Ehndeeja,  Fatima,  Ayeslia^ 

42  shares.        21  shares.        21  shares.        21  shares. 
Or  converted  iuto  cash,  the  shares  of  the  females  ^ill  be 
ten  annas  eight  gnndas  in  the  rapee,  and  the  share  of  All 
Nuqee  will  be  five  annas  twelve  gnndas.* 

CASE  LXIX. 
Q.     A  man  dies,  leaving  a  widow,  a  mother  and  a  sister. 
In  this  case  how  will  his  estate  be  distribated  ? 

Of  a  Bister  B.    Agreeably  to  the  doctrine  in  cases  of  increase,  the 

and  a  widow/  estate  of  the  deceased  should  be  made  iuto  thirteen  shares, 

of  which  his  widow  is  entitled  to  three,  his  sister  to  six^ 

and  his  mother  to  foar.f 

CASE  LXX. 
Q.     A  woman  dies,  leaving  as  her  heirs  a  daughter,  a 
mother,   a   father  and  a  husband.     Under  these  circum- 
stances, to  what  proportion  of  the  dower  of  the  deceased 
woman  is  her  mother  entitled  ? 

*  This  is  a  simple  example  of  the  Seventh  Bale  of  Distribution  (81), 
where  there  is  a  fraction  remaining  in  the  shares  of  two  sets  of  sharerB,  and 
on  a  comparison  between  the  respeofcive  numbers  of  the  sharers,  they  ap- 
pear to  be  prime  to  each  other.  Thos  the  share  of  the  wives  being  ooe- 
eighth,  the  property  mnst  be  made  into  eight  shares  at  least,  of  which  the 
wives  will  take  one  share ;  bat  one  cannot  be  divided  among  three  witboat 
a  fraction,  nor  can  the  seven  remaining  shares  be  divided  among  the  otiier 
five  (three  daughters  and  one  son,  whose  share  being  double  is  counted  two) 
claimants  without  a  fraction.  But  three  (the  number  of  the  wives)  is 
prime  to  five  (the  number  of  the  other  daimauts).  In  such  case  the  role 
is  that  the  one  number  of  sharers  be  maltiplied  by  the  other,  and  the  pro* 
duct  multiplied  into  the  root  of  the  case.    Thus :  8X5  =  15X8  =  120. 

t  This  case  affords  an  example  of  the  doctrine  of  the  increase. — See  Frin. 
Inh.  68  and  90.  In  the  first  place  the  property  should  have  been  made  into 
twelve  parts,  according  to  Prin.  Inh.  65 ;  the  shares  of  the  claimants  being 
a  fourth,  a  third  and  a  half.  But  when  the  widow  has  taken  bar  fourth  or 
three,  and  when  the  mother  has  taken  her  third  or  four,  there  will  not 
remain  half  for  the  sister ;  and  the  number  18  mnst  therefore  be  xtiBed 
to  18,  to  enable  all  the  heirs  to  obtain  their  respective  portioitt. 
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B.    The  entire  estate  of  the  deceased  woman^  whether  Ofadanghter 

eonaiating  of  dower  or  of  other  property,  should  be  made  a'faUier,  and 

into  thirteen  parts,  of  which  her  mother  is  entitled  to  two,  *  huiband. 
her  father  to  two,  her  hasband  to  three,  aud  her  daughter 
to  six  shares.''^ 


CASE  LXXI. 

Q.  A  person  dies,  leaving  two  danghters  begotten  by 
himself  on  a  slave  girl,  who  also  snrviyes  him.  lu  this  case 
is  the  slave  girl,  who  is  the  mother  of  those  daughters, 
entitled  to  any  portion  of  the  estate  o(  her  master?  If 
so,  how  will  the  property  be  shared  among  the  three  indi- 
vidaals  above-named  ? 


B.    Under  these  cironmstauces  the  female  slave  has  no  Oftwodangh. 
right  to  any  share  in  the  estate.     Bhonld  the  above  question  moth^,  Vho 
contain  a  correct  exposition  of  the  state  of  the  family,  the  pro-  ^"f,  ***?  ■^*^® 
perty  must  first  be  applied  to  defray  the  expenses  of  the  ed  proprietor. 
burial  of  the  deceased,  then  to  the  discharge  of  his  just  debts ; 
and  if  there  remain  any  surplus,  it  shall,  according  to  the 
Divine  Law,  be  made  into  three  parts,  of  which  two  will  go 
to  the  daughters  or  one  share  to  each,  and  the  remaining  one 
to  the  residnary  heir,  if  there  be  any.     On  failure  of  such 
residuary,  the  whole  property,  in  virtue  of  their  legal  shares 
and  of  the  return,  will  be  vested  in  the  daughters,  as  is  laid 
down  in  the  Law  tracts  treating  of  such  succession.     lu  the 
Surajya, — *^  Impediments  to  succession  are  four  :  1st,  servi- 
tude, whether  it  be  perfect  or  imperfect.'^     The  expressions 
**  perfect"  indicate  absolute  slavery,  and  "  imperfect'^  indi- 
cate Mooduhbirs  and  Mookatiba,  and  those  who  are  mothers  of 


*  This  oaie  aflordi  another  example  of  the  doctrine  of  the  increaae.— 
See  note  to  Case  69. 
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offspring.     '^  Daughters  begotten  by  the  deceased  take  in 
three  cases — half  goes  to  oue  only  and  two-thirds  to  two 


or  more 


»* 


CASE  Lxxn. 

Q.  1.  A  woman  dies  leaving  a  sister,  a  hasband,  several 
brother's  sons,  a  paternal  uncle's  son^  and  children  of  her 
other  sisters.  Under  these  circamstances  on  whom,  among 
the  persons  enumerated,  will  her  property  devolve  ou  her 
death  ? 

Of  nephews,         B.  !•    Her  brother's  sons,  her  paternal  uncle's  son,  and 
coQ^n^with  a  *^®  children  of  her  other  sisters,  have  no  right  of  inheritance 

husband   and  ^JiJie  fche  sister  and  husband  of  the  deceased  are  living.    The 
sister.  , 

property  therefore  must  be  divided  into  two  parts,  one-half 

of  which  will  go  to  the  sister  and  the  other  to  the  husband. 

Q.  2.  The  husband  dies,  leaving  only  one  sister  and  no 
other  sharers  or  residuaries.  On  whom  will  his  property 
legally  devolve  under  such  circumstances  ? 

Of  a  sister,  B.  2.     As  the  sistor  is  the  only  claimant,  there  being  no 

heirf    ®^"  ^  other  sharer  nor  residuary,  she  will  take  the  whole  property 

left  by  her  brother,  (whether  derived  to  him  from  his  wife 

or  otherwise),  half  in  virtue  of  her  legal  share,  and  half  for 

the  return  .f 

CASE  LXXIII. 
Q.     On   the  death  of  Gholaui  Hoosein,  his  widow  be- 
came  possessed   of   his   lands  iu   proprietary  riglit.     She 
died,  leaving  an  uterine  sister,  and  a  sister  by  the  same 

*  This  case  exemplifies  the  doctrine  of  the  return. — See  Prin.  Inh.  9S» 
The  legal  share  of  the  dangbters  is  only  two-thirds  of  the  property,  bnfc 
there  being  no  otbor  heirs,  they  take  the  snrplos  third,  which  reverts  to 
them. 

t  See  Prin.  Inh.  02. 
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father  ouly.  Will  tbe  lands,  of  which  she  died  in  possession, 
go  to  the  persons  above-mentioned,  or  will  they  devolve  on 
tlie  widow  of  Gholam  Hoosein^s  brother  or  his  brother's  sons^ 
and  if  so,  to  what  proportions  will  they  be  entitled  ? 

B.     The  widow  o£  Gholam  Hoosein  having  been  in  posses-  Of  a  haif.Bia- 
sion  of  the  lands  as  proprietor,  they  will  devolve,  as  a  matter  l^me^faJher 

of  course^  on  her  nterine  and  half-sister  by  the  same  father,  with  an  uter. 

ine  sister, 
the  former  of  whom  will  take  three  parts  and  the  latter  one.''^ 

CASE  LXXIV. 
Q.     A  man  dies,  leaving  a  widow  and  two  daughters. 
What  shares  of  his  property  will  these  persons  take  respec- 
tively ? 

R.     The   whole   property  will  be  divided   into  sixteen  Of  a  widow 
shares^  of  which  two  shares  will  go  to  the  widow  and  seven  daughters. 
to  each  of  the  danghters.t 


*  This  case  exemplifies  the  doctrine  of  the  retam. — See  Prin.  luh.  93. 
Trcfpetrtj  ghoald  originally  have  been  made  into  six ;  the  share  of  the  half- 
sister  by  the  same  father  only  being  one-sixth  with  an  nterine  sister,  and 
the  legal  share  of  the  nterine  sister  being  one-half.— See  Frin.  Inh.  23  and 
27.  Bnt  the  sixth  of  that  number  (6)  is  one,  and  the  half  is  three.  Oonse- 
qnently  by  making  the  entire  estate  into  fonr  parts  and  giving  three  to 
the  uterine  and  one  to  the  half-sister,  each  will  obtain  her  proper  share. 

t  This  also  is  a  case  in  which  the  doctrine  of  the  retnm  is  exemplified. 
There  being  one  of  the  heirs  not  entitled  to  a  retnm,  the  calculation  has 
been  made  agreeably  to  that  laid  down  for  the  third  class  of  persons  enti* 
tied  to  share  in  the  retnm. — See  Prin.  Inh.  94. 

Thus  the  smallest  number  into  which  the  estate  can  be  divided,  consist- 
ently with  giving  the  widow  (who  is  not  entitled  to  a  return)  her  share  of 
the  inheritance  (which  is  an  eighth)  is  eight ;  bnt  after  she  has  taken  her 
share,  there  remain  seren  to  be  divided  among  the  heirs  entitled  to  a 
retium«  which  obviously  cannot  be  done  without  a  fraction.  In  this  case 
tbe  proportion  between  tbe  number  of  those  entitled  to  a  return  and  of  the 
number  of  shares  left  for  them  must  be  ascertained.  Thus :  2  X  3  =  7  —  1 « 
which  giving  a  Mootv^ayun,  or  prime  result,  the  number  eight,  into  which 
tbe  estate  was  orif^inally  divided,  must  be  multiplied  by  the  whole  of  the 
number  of  those  entitled  to  a  return.  Thus :  8  X  2  =  16.  It  should  here 
be  observed,  that  neither  the  husband  nor  wife  have  any  legal  claim  to  the 
retara,  and  when  they  are  associated  with  other  heirs,  the  surplus  reverts 


L 


ezolnsively  to  siioh  heirs. 
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CASE  LXXV. 
Q.     A  person  died  leaving  a  mother^  a  wife  and  iwo 
daagbters  of  his  nterine  brother.     In  what  proportions  will 
his  patrimooial  property  be  distributed  among  the  claimants 
above  enumerated  ? 

Of  a  widow  B.     The  whole  estate  of  the  deceased,  after  defraying  the 

mother.  neoessary  expenses,  shonld  be  made  in  the  first  instance 

into  twelve*  parts : — but  being  a  case  in  which  the  return 

operates^  the  twelve  parts  should  be  reduced  to  four,  to  one 

of  which  the  widow  is  entitled  and  the  mother  will  take  the 

remaining  three  as  her  legal  share,  and  on  account  of  there 

being  no  other  residuary  heir,  as  the  retnrn  also.    The  daagh- 

Of  broiber'B    ters  of  the  uterine  brother  of  the  deceased  are  enumerated 

with  a^widow  &i)^ong  the  distant  kndred,  and  they  can  never  take  any 

and  a  mother,  share  of  the  property  so  long  as  there  is  a  legal  sharer. 

CASE  LXXVI. 
Q.    A  person  dies,  leaving  a  widow  and  a  daughter,  the 
relation  of  which  persons  to  the  deceased  is  established.  In 
what  proportions  will  these  two  persona  inherit  the  property 
left  by  him  ? 

Of  a  widow  R.    The  property  of  the  deceased  will  be  made  into 

wUhadaugh.  ^j^jj^  p^^j^^   ^j  ^j^j^j^  ^1^^  ^j^^^  ^j,j  ^^^  ^^^^  ^„^j  the 

daughter  the  remaining  seven.  This  is  on  the  snpposi- 
tion  that  the  deceased  left  no  residuary  heirs.  In  ^^^ 
event  of  there  being  any  persons  of  this  description,  the 

*  The  mother's  ehare  being  a  third  by  Prin.  Inh.  84,  and  the  widow*!  • 
fourth  by  Prin.  Inh.  14,  the  property  shoald,  by  Prin.  Inh.  «5,  be  m*^ 
into  twelre  parts }  bat  being  a  ease  of  retnrn,  it  shonld  be  redoced  te  the 
smallest  nnmber  of  which  it  is  snsoeptible  consistently  withgiring  the 
person  excluded  from  the  return  her  share  of  the  inheritance,  which  beisg 
in  this  instance  one-foarth,  the  property  should  be  made  into  foor^— 3«t  ^ 
Prin.  Inh.  94. 
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daughter  will  take  foar  shares  ouly^  and  the  remaiuing 
three  will  be  made  over  to  the  residuary  heirs.* 


CASE  LXXVII. 

Q.  A  woman  who  had  a  daughter  by  a  former  marriage, 
parchssed  some  landed  property  with  her  own  money,  aud 
procured  the  title-deeds  of  it  to  be  made  ont  in  her  own  name 
and  that  of  her  second  husband.  She  continned  in  possession 
of  the  property  during  her  life-time,  and  on  her  death,  her 
second  husband  haying  taken  possession,  made  it  over  by  gift 
to  his  second  wife,  who  on  his  death  became  seised  accord- 
iogly.  The  daughter  of  the  first  wife  and  the  second  wife 
are  now  disputing  about  the  proprietary  right  to  the  land. 
Under  these  cireomstances,  which  of  them  is  entitled  toit,— 
and  if  both,  in  what  proportions  f  and  had  the  hasband  any 
right  to  mi^e  over  to  his  second  wife  all  the  property,  not- 
withstanding there  was  a  daughter  of  his  first  wife  liyiog  ? 

B.  If  the  landed  property,  the  title-deed  for  which  was  Property 
made  oot  in  the  name  of  heraelf  aud  of  her  husband,  was  S'^^man 
parobased  by  the  woman  with  her  own  money,  such  pro-  ^*^  *»®5  ^^^ 

.  ,  11.11  1  .    .         money  u  ex- 

perty  must  be  considered  exclusively  hers ;  because  it  is  a  cloBiyely  her 
maxim  in  Law  that  regard  is  had  to  the  real  aud  uot  to  the  stoncUng^  the 
nominal  state  of  the  case.     According  to  this  supposition  the  jn««5"'o«    of 

**  *^*  hernasbands 

fiuaba&d  had  no  right  whatever  to  make  over  the  property  name  in  the 
to  his  second  wife  by  gift,  and,  supposing  there  to  be  no  other 


*  There  being  a  child,  the  share  of  the  widow  is  one-eighth,  and  the 
dsQghter  being  the  only  child,  her  legal  share  is  half  of  the  whole  property ; 
bat  at  neither  the  wife  nor  the  hasband  are  entitled  to  any  return,  it  is 
isqi^tite  tlMt  the  three  snrplns  shares  should  revert  to  the  daughter  if 
thei«  be  mo  other  residuary  heirs.  If  there  be  any,  they  of  coarse  4^ke  the 
varplos  three  sfaaces,  and  tiie  danghter  obtains  only  her  legal  share,  which 
is  ene-hidf  or  four  parts  Mit  of  eight.— See  Prin.  Inh.  94.  The  smallest 
ntsiber  of  shares  into  which  the  estate  can  be  divided,  consistently  with 
(Cinsg  the  widow  her  sliare,  ig  eighc 
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heirs^  it  abould,  on  the  death  of  the  Bret  wife,  (who  was  tlie 
proprietor),  have  been  made  iuto  four  portions,  of  which 

Of  Adangbter  tliree  belonged  to  her  daughter  by  the  former  marriage  and 

band.  ^'^^  ^  ^^^  second  huabaod.* 

CASE  LXXVIII. 
Q.  Moohiimmnd  Wasil  had  three  wives.  By  his  first  wife 
(Miissummant  Fnhmeeda)  he  had  a  son,  named  Ruhm  Ali, 
and  a  daughter,  named  Fyzoonisa ;  by  his  second  wife  he  hnd 
a  daughter,  nnmed  Bnhornn ;  and  by  his  third  wife  a  daa^h« 
ter,  nnmed  Soopnn.  After  his  death  the  dnn^hter  (Soopan) 
oE  his  third  wife  died.  Qasim  Ali,  the  son  of  Soopun,  died 
before  her.  The  daughter  of  Qasim  Ali  (Dur^^ahin),  that  is 
to  Sfiy,  the  granddaughter  of  Soopun,  is  living.  Ruhm  Ali 
died,  leaving  a  widow,  who  is  living;  his  sister,  Fyzoonisa, 
and  Buhornn,  the  daughter  of  Moohummnd  Wasil's  second 
wife,  are  living  also.  Under  these  circumstances^  how  will 
the  property  be  distribnted  among  them  ? 


Gate  of  a 

Bon't  widow 
with  two 
danghterg 
aud  the 
daughter  of 
another 


H«  Supposing  Ruhm  Ali  to  have  died  before  Mussuro- 
maut  Soopun,  the  whole  property  left  by  Moobammiid 
Wasil  will  be  distribnted  into  seveu  hundred  and  twpufcyf 
shares,    of    which    two   hundred   and   seventy-two    parts, 

*  Thia  is  an  example  of  the  doctrine  of  the  return  agreeably  to  thai  laid 
down  for  the  third  olaag  of  persons  entitled  to  ahare  the  return. — See  Prin. 
Inh.  94. 

t  This  is  a  case  of  vested  inheritance — no  distribution  of  the  property  har- 
ing  taken  place  during  the  life- time  of  the  persons  who  successively  died  ;  and 
the  following  is  one  method  by  which  the  calculation  may  be  arrived  at : — 


Wife, 
Daughter, 
(Fj^soonisa). 


SKETCH   or  THB  FAMILY. 

Moohummud  Wasil,  deceased. 
Wife, 
Son,  Daughter, 

(Ruhm  Ali)— wife. 


Wife, 
Daughter, 

Son, 
Daughter. 

On  the  death  of  Moohnmmnd  Wasil  his  heirs  are  his  three  widows,  hia 
three  daughters  and  his  son.  Now  the  widows  get  one-eighth  of  the  pro- 
perty where  there  are  children,  as  in  this  instance.  To  give  them  their  share 
and  at  the  same  time  to  give  the  son  a  share  double  that  of  the  daugh- 
ters without  leaving  a  fraction,  it  is  necessary  to  find  out  the  smalleat 
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ike  share  of  Bnlim  Ali^  will  go  to  hia  widow  ;  one  liuudred 
and  Dinety-6ye  parts  will  go  to  Miissniniiiatit  Bahornn^  aud 
one  hnndred  and  seventy-five  parts  will  go  to  tbe  sister  of 
Ralim  All,  daoghter  oi  Massamiiiaut  Fulitneeda ;  and 
sefenty-eight  shares  to  Mussiimmaut  Durgahiti.  Supposing 
on  the  other  hand  Rnhin  Ali  to  have  died  after  Mnssnminnnt 

■  DQmber  which  will  give  that  retalt.  It  is  obyious  that  eight  will  not,  bat  a« 
1  it  to  8,  so  it  15  to  120.  Thus  the  widows  will  each  get  five  shares, 
\  altogether  fifteen  shares  or. one-eighth  of  120.  The  son  will  get  forty-two 
■baM,  or  double  that  of  each  of  the  daughters.  On  the  death  of  the  second 
and  third  widows  their  shares  will  go  to  their  daaghters,  who  will  thus  have 
twenty-six  shares  each.  On  the  death  of  the  first  widow  her  five  shares 
•hoold  have  been  divided  between  her  son  and  daughter  in  the  proportion  of 
two  to  one;  but  her  whole  property  consisting  of  fire  shares,  it  is  impracti- 
cable to  dtstribnte  it  in  this  manner  without  a  fraction.  A  higher  iinmber 
must  therefore  be  sought.  As  1  is  to  5,  so  is  6  to  30,  of  which  the  son  will 
he  entitled  to  20  and  the  daughter  to  10.  On  the  death  of  the  son  his  whole 
property  goes  to  his  widow  in  satisfaction  of  dower.  On  the  death  of  the 
daughter  of  the  third  widow,  her  property  shonld  have  been  divided  into 
four  parts,  of  which  two  would  go  to  the  daughter  of  her  son,  and  one  to  each 
of  her  half-sisters.  But,  her  whole  property  consisting  of  twenty-  six  shares, 
it  is  impracticable  to  distribute  it  in  this  manner,  without  leaving  a  fraction. 
A  higher  nnmber  must  therefore  be. sought.  As  1  is  to  26,  so  is  6  to  156. 
Of  this  number,  seventy-eight  shares  will  go  to  the  granddaughter,  and 
thirty-nine  to  each  of  the  half-sisters.  But  it  having  been  found  necessary 
to  make  an  increase  with  respect  to  one  share,  it  becomes  necessary  to 
increase  all  the  shares  proportionally.  Thus  :  ns  1  is'  to  120,  so  is  6  to  720. 
Thus  the  share  of  the  widow  of  Rnhm  Ali  will  be  42  X  64-20  =  272.  The 
share  of  Buhorun  will  be  26  X  6  -4-  89  =  195,  and  the  share  of  Fyzoonisa 
will  be2lX6-('10-4-39  =175.  The  remaining  seven  ty-eight  shares  ^o^  as 
WHS  before  stated,  to  the  granddaughter.  On  l^is  calculation  it  is  supposed 
that  the  distribution  did  not  take  place  until  after  Buhm  Ali's  death,  and 
that  he  died  before  his  half-sister,  Soopun,  which  circumstance  (as  he  him- 
self oonld  not  inherit  from  Soopun)  precludes  his  widow  from  a  share  of 
her  property. 

But  ill  the  event  of  Soopun's  dying  before  Knhm  Ali,  her  granddaughter 
will  get  half  and  the  remainder  will  be  distributed  between  her  two  half- 
sisters  and  her  half-brother  (Buhm  Ali)  in  the  proportion  of  two  to  one  to 
the  brother;  but  Soopun's  share  consisting  of  twenty-six,  it  is  plain* that 
this  distribution  cannot  be  made  without  leaving  a  fraction.  A  higher 
nnmber  must  therefore  be  sought.  As  1  is  to  26,  so  is  12  to  812.  Of  this 
nnmber.  one  hnndred  and  fifty-six  shares  will  go  to  the  granddaughter, 
seventy-eight  to  the  half  brother,  and  thirty-nine  to  each  uf  the  half-sisters. 
But  it  is  necessary  to  increase  the  other  shares  proportionally.  Thus  :  as 
1  is  to  Iv'O,  so  is  12  to  1,440.  The  share  of  Rnhm  Ali.  and  consequently  of 
his  widow,  will  then  be  42  X 12  +  40  -f-  78  =  622.  The  share  of  Buht>run 
will  be  26  X  12  4-  89  =  351.  .  The  share  of  Fyzoonisa  will  be  21  X  12  +  20 
-^39  =£  311.  The  remaining  one  hundred  and  fifty-six  shares  fS9i  <^  ^<^ 
before  stated,  to  the  granddaughter. 

The  above  is  not  a  very  scientific  process,  and  would  in  most  instances 
involve  greater  trouble  than  a  recourse  to  the  prescribed  rules,  for  exutu* 
piss  of  which,  see  the  following  case  and  their  annotations. 
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daughter's 
son,  the  pro- 
prietor's son 
having   died 
before  his 
deceased  sis- 
ter and  her 
son. 
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Soopnu,  tlie  properiy  will  be  diatribuied  into  one  ihouaand 

four  hundred  and  forty  shares,  of  wbich  six  liuudred  and 

twenty-two  parts,  the  share  of  Bahin  Ali,  will  go  to  his 

And  if  the       widow  in  the  event  of  so  much  having  been  aaeigned  ia 

wJdi^fi^'  dower;   three  hundred  and  eleven  parts  will  go  to  the 

sitter  and  her  dunghter  of  Mussnmmaut  Fuhmeeda;  three  hundred  and 

fifty-one  parts  will  go  to  Mussnmmaut  Bnhorun,    and  one 

hundred  and  fifty-six  parts  to  Mussummant  Durgahiii,  the 

daughter  of  Qasim  Ali,  sou  of  Soopnu. 


CASE  LXXIX. 

Q.  A  proprietor  of  a  landed  estate  dies,  leaving  a  son,  a 
daughter,  and  a  half-brother  by  the  same  father  only.  After 
his  death  the  son  also  dies  childless ;  and  the  daughter,  dor* 
iug  the  life-time  of  her  paternal  half*nncle,  takes  possession 
of  tlie  entire  estate.  Is  she,  under  these  circnmstanoMi 
entitled  to  the  whole,  or  to  what  part  ? 


Of  a  daughter  B,  tJuder  these  circumstauoes,  the  share  of  the  daughter 
anole,theion  IS  two-thirds,  and  that  of  her  paternal  half-UDcle  one-third, 
dffltn^^^^       that  is  to  say,  the  property  will  be  distributed  into  three 

parts,  of  which  two  will  go  to  the  former,  and  one  to  the 

latter  as  residuary  heir.* 

*  This  is  a  simple  example  of  the  doctrine  of  vested  iaheritanoe  (bm 
Frin.  Vest.  Inh.  96, 97, 99).  At  the  distribotion,  which  should  have  taken 
place  on  the  death  of  the  original  proprietor,  his  brother  (see  Prin.  Inb.  21) 
was  not  entitled  to  any  part  of  the  property  left  by  him,  there  being  a  bo^** 
His  property  should  then  haye  been  made  into  three  parts,  of  which  his  ion 
was  entitled  to  two  and  his  daoghier  to  one.  On  the  death  of  the  80ii»  hiB 
two  shares  should  be  compared  with  the  number  of  shares  into  which  it  i» 
requisite  to  make  his  estate,  which  is  in  this  caSe  two,  the  sister's  share  (tw 
Prin.  Inh.  28)  being  one  moiety,  and  the  other  moiety  going  to  the  paternal 
half -uncle  (brother  of  the  original  proprietor)  as  residuary  heir.  Tiro  si^ 
two  are  concordant,  but  the  measure  of  the  number  of  shares  being  hslf  f"^ 
only  one,  the  moltiplication  directed  in  Prin.  99  is  of  course  needltis. 
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CASE  LXXX. 
Q*  A  womaQ  died^  leaviug  as  lier  beirs  four  daa^^liiers, 
onesoti^  aud  a  hasband.  The  son  died  previously  to  any 
distribniion  of  the  property^  leaving  his  four  sisters  and 
lii»  father.  Under  these  circnmstances^  how  will  the 
sanriviog  heirs,  being  the  husbaud  and  four  daughters, 
share  the  property  T 

B.    According  to  Law,  if  the  whole  property  belonged  to.  Case  of  a  non, 
the  deceased  woman,  it  shonld,  in  the  first  iostance^  have  tewand^a 
been  applied  to  her  fuueral  expenses ;  then  to  the  payment  Imtlwind,  the 

* '  *^  .  son  djing  be- 

ef her  legacies  out  of  a  third  of  the  residue,  and  after  such  fore  the  die- 
payment^  if  there  remained  any  surplus,   it  should  have    "    *''^"* 
been   made  into  eight  shares,  of  wliich  foar  should  go  to 
her  husband,  and  the  remaining  four  to  her  four  daughters 
or  one  share  to  each  of  them.^ 

CASE  LXXXL 
Q.  1.  A  person  died,  having  divided  his  estate  equally 
between  his  son  and  daughter,  during  liis  life-time  :  after- 
wards the  son  dies,  leaving  his  sister  and  a  wife.  Under 
these  circumstances,  will  his  sister  inherit;  and  what  share 
of  his  property  f 

B.  1.     According  to  Law,  the  estate  of  the  second  deceas*  Of  a  sister 
ed,  that  is  to  say,  of  the  sou,  will  be  made  into  four  shares, 

*  At  the  distribution,  which  should  have  taken  place  on  the  death  of  the 
original  proprietor,  her  heirs  being  her  hasband,  her  son  and  four  daughters, 
her  property  should  have  been  made  into  eight  parts,  of  which  the  husband 
WIS  entitled  to  two  shares,  her  son  to  two,  and  her  four  daughters  to  the 
remaining  four  shares  or  one  share  each. 

At  the  distribution,  which  should  have  taken  place  on  the  death  of  the 
son,  his  sole  heir  was  his  father,  who  was  entitled  to  take  his  two  shares 
which  he  inherited  from  his  mother,  without  making  anj  provision  for  his 
Bistara  out  of  it. 

Consequently  the  property  should  be  made  into  eight  parts,  of  which  the 
husband  will  take  four,  that  is  to  say,  two  which  he  inherited  from  his 
wife,  and  the  other  two  from  his  son,  and  the  daughters  the  remaining 
out  or  one  share  each,  which  they  inherited  from  their  mother. 
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of  which  one  will  go  to  the  widow  aud  the  remaiuiug  three 
to  the  sister  of  the  deceased. 


Q.  2.  Sapposiiig  the  first  person  to  have  died,  without 
having  made  any  division  of  his  estate,  leaving  a  son  and 
daughter,  aud  the  son  to  die  subsequently,  leaving  a  wife, 
the  property  still  remaining  nndivided  ;  how  much  of  the 
property  will  devolve  on  the  son^s  wife,  and  how  much  oii 
the  daughter  ? 


Of  a dftnghter       R.  2.    In  the  first  instance,  the  property  of  the  first  decens- 

wifch  a  son's  -i.,,!  ,.  v      r        j 

widow,  the  od  Will  DO  made  into  three  shares,  of  which  two  belonged  to 
'ubJl^n"  ntly  ''*»®  ^^^  *"<*  ^"®  ^^  *^*'®  daughter.  Afterwards  of  the  four 
to  his  father,  shares  belonging  to  the  second  deceased,  (the  two  shares  oi 
the  son  having  been  raised  to  four),  three  will  go  to  his  sister 
and  one  to  his  wife.  Therefore,  the  whole  estitte  of  the  first 
deceased  should  be  made  into  six  parts,  of  which  one  shouM 
be  awarded  to  the  widow  of  his  sou,  and  five  to  his  daughter. 


Q.  3.  Supposing  the  wife  of  the  second  deceased  to  have 
had  a  daughter  by  her  husband,  which  daughter  died  ftt 
the  age  of  five  years.  Under  these  circumstances,  to  what 
proportion  of  the  property  will  such  daughter  be  entitled  i 
and  after  her  death,  on  whom  will  her  share  devolve  ? 


Of  a  danghter  R.  3.  Under  the  circumstances  stated,  the  property  of  tije 
widowrthe"  *  ^^st  deceased  will  be  made  into  three  shares,  of  which  the 
Mbse^lTentl  ^^^  ^''^  ^^^  ^^^  *"^  ^^^  daughter  one  ,•  and  on  the  death 
to  the  father,  of  the  SOU  his  two  shares  will  be  raised  to  eight,  of  which  one 
daughter,  who  ^iH  go  *o  his  widow,  four  to  liis  danghter,  and  three  to  his  sis- 
is  also  dead.  ^^  .  ^^ ^  ^^  ^.j^^  ^^^^^  ^j  ^^^^  daughter,  the  four  shares  apper- 
taining to  her,  will  devolve  on  her  mother.  The  whole  es^^ 
of  the  first  deceased,  therefore,  should  be  made  into  twelve 
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purls,  of  whioh  five  shoald  be  Hwarded  to  the  widow  of  bia 
son  and  seven  to  his  dangbter.'^ 

CASE  LXXXIL 
Q.  A  person  dies,  leaviufi^  bis  wife.  A,  tbree  sous,  B,  C  and 
D,  and  tbree  dangbters,  E,  F  (by  bis  wife  A)  and  Q  by 
another  wife.  After  bis  death,  and  before  the  property  is  dis- 
tribated,  his  widow.  A,  two  of  bis  sons,  B  and  C,  and  one  of 
bis  daugliters^  G,  snccessively  died.     The  surviving  heirs 

*  These  qneitions  aiford  Tory  easy  examples  of  cases  of  vested  inherit- 
ance. At  the  first  distribotion  the  estate  shonld  have  been  divided  into 
three  parts,  to  give  the  son  twice  as  much  as  the  daaghter.  At  the  second 
distribution  the  estate  of  the  son  shoald  have  been  made  into  fonr  parts, 
ibe  share  of  the  wife  beihg  one-fourth.  But,  being  a  case  of  Tested  inherit- 
aoce,  the  proportion  must  be  ascertained  between  the  number  to  whioh  the 
deceased  son  was  entitled,  and  the  number  into  whioh  it  is  necessary  to 
divide  the  estate.  Thus :  2  X  2  =  4,  which  agreeing  ia  2,  the  rale  is  (see 
Prin.  Yest.  Inh.  99)  that  the  number  of  the  sl^ures  of  the  original  division 
(aggregate  and  individnal)  be  multiplied  by  half  the  number  of  the  portions 
of  the  second  class  of  heirs,  and  these  last  by  half  the  number  of  shares  to 
which  the  deceased  was  entitled,  (which  being  in  this  case  only  one, 
maltiplicaiion  is  needless).  Thus  :  8  X  2  =  6,  of  which  the  widow  will 
take  one  and  the  daughter  five  according  to  this  table. 

PSOPOBITUS  3x^=6. 
A  B 

Son,  Daughter, 

4.  2. 

Son  4. 
0  B 

Son's  widow,  Sister, 

1.  8. 

So  also  in  the  third  question,  at  the  second  distribution  the  estate  of 
the  son  should  have  been  made  into  eight,  the  share  of  the  widow  being 
one-eighth,  and  of  the  daughter  one-half,  bat  2  and  8  also  agree  in  2,  and 
Agreeably  to  the  Principle  quoted  in  illustration  of  the  answer  to  the  former 
question,  8  must  be  multiplied  by  4.  Thus :  8  X  ^  =  1 2,  of  which  the  son's 
•ister  takes  7,  4  in  right  of  her  father  and  8  in  right  of  her  brother,  the 
^n's  daughter  4  as  her  legal  share  of  half,  and  the  son's  widow  1  as  her 
legal  share  of  one-eighth.  On  the  third  distribution  the  whole  estate  of 
the  daughter  goes  to  the  mother,  and  the  sister's  share  is  not  increased, 
according  to  this  table. 

Pbopositus  8  X  4  =  12 
A  B 

Son,  Daughter, 

8.  4. 

A 
Son,  8. 
B  DO 

Sister,  Daughter,  Widow, 

3.  4.  1. 
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Case  of  a 
widow,  three 
flons,  three 
daughters  and 
the  danghter 
of  another 
wife ;  and  the 
widow,  two 
SODS,  one 
danghter,  and 
the   daughter 
of    the  other 
wife  dying 
aaooessirely. 


Precedents  of  hiheiitance. 

therefore  are  D,  E  and  F.  In  what  maoner,  and  in  whai 
proportiouSy  will  the  property  of  the  original  proprietor 
be  distributed  among  them  ? 

B.  It  will  be  made  into  one  tbonsaud  seven^hundred  and 
twenty-eight  shares^  of  wliich  D  will  get  eight  hundred  and 
sizty-foor  shares,  and  E  and  F  foar  hnndred  and  thirty-two 
each.  The  following  table  will  exhibit  the  manner  in  wbich 
the  surviving  heirs  succeed  to  the  interests  vested  in  them 
by  the  death  of  their  relations,  who  died  subsequently  to 
the  original  proprietor,  but  previously  to  the  distribatiou 
beiug  carried  into  effect. 


Of  three  sons 
with  three 
danghtera 
and  a  widow. 


A. 
9. 


72  X  8  =«  676  X  8  =  1,728. 


B. 
U. 
112. 


C. 
U. 

112. 


D. 
14. 
112. 
336. 


E. 

7. 
56. 

168. 


F. 

7. 

56. 

168. 


G. 

7  —  72. 

56. 

168. 


Of  three  sons 
with  two 
daughters. 


B. 

2. 
18. 


C. 
2. 
18. 
54. 


D. 
2. 

18. 
54. 


A, 

Deceased. 
E.  P. 
1.  1. 
9.         9. 

27.       27. 


G. 

0  —  8. 


Of  two 
brother,  with 
two  .iitera. 


Of  a  brother 
with  two  Bit- 
ten. 


C.  D.  E. 
2.  2.  1. 
130.     180.     65. 


B, 

Deceased. 

F.        G. 

1.        0  —  6. 

65.       0. 


C, 
Deceased. 
D.        E.        F.        G. 
2.         1.         1.         0  =  4. 
260.     130.     180. 
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6, 

Deceit  led. 

D. 

£. 

P. 

84. 

'42. 

TOTAL. 

42. 

D. 

B. 

P. 

864. 

432. 

432.* 

or  a  ball 
brother  and 
half-siiters. 


CASB  Lxxxm. 

Q.  A  person  dies,  lesying  two  sons,  wbo  are  uterine 
brotbers;  and  wbo  divide  tbe  paternal  estate  equally,  each  ro' 
t«intng  possession  of  )iis  own  share.    Some  years  snbseqneiit 

*  ThiB  oaae  afforda  a  gdod  Dhutratioii  to  the  rale  rMpeoting  the  •aooes- 
tioa  to  yeeted  tateretta.  With  a  Tiew  to  dkkibate  the  property  of  tha 
pnpogUuB,  ID  the  first  inatanoe  recourse  mait  be  had  to  tha  Third  Prin.  of 
IHit.  (77).  For  tbe  widow  haying  a  right  to  one*eightb,  it  is  evident  that 
the  propetty  cannot  be  made  into  less  than  eight  ihares ;  bat  besides  her 
tWe  are  nine  olaimaats,  one  son  being  counted  as  two  daoghters,  and 
after  her  eighth  is  withdrawn,  it  is  obyioas  that  the  remaining  seven  sharea 
csnnot  be  distriboted  among  tbe  nine  claimants  without  a  fraction.  It 
consequently  becomes  necessary  to  find  the  proportion  between  tbe  ritarera 
and  the  shares,  which  appears  to  be,  that  they  are  divisible  by  an  nnit 
only,  or,  that  they  are,  what  is  termed,  Jfooeatoy«n,  or  priaM.  Thus : 
7  —  >  —  2  and  2  X  8  «*  7  —  1,  in  which  caie  the  rule  is,  that  the  number 
of  sharers  must  be  multiplied  into  the  total  number  of  shares.  Thus : 
9x  8  i«  72,  the  product  required. 

Among  tha  second  dasa  of  aharers,  the  first  rule  of  distributien  apptiea. 
The  step-daughter  geta  nothing,  and  by  making  the  property  into  8,  (the 
Bumber  of  sharers,  a  male  being  counted  for  two  females),  it  may  be  dis« 
tribnted  without  a  fraction.  But  as  the  property  of  the  widow  was  not 
distributed  at  the  tiaie  of  her  death,  it  iM  necessary  to  find  out  tbe  eitent 
of  the  vested  interest  to  which  each  heir  is  entitled  :  it  is  requisite  that  the 
proportion  he  ascertained  between  tbe  aggregate  of  their  shares  and  the 
amount  to  which  the  widow  was  entitled  st  the  preceding  distribution, 
which  in  found  to  be  9.  Thus :  8=  9  ^  1.  These  numbers  therefore  are 
^risible  by  aa  nnit  only,  or  are  ifoe«abay«%  in  which  case  the  rule  is  (see 
Pris.  Test.  Inh.  98)  that  the  aggregate  and  the  indtvidnal  shares  of  the  first 
class  should  be  multiplied  by  the  aggregate  of  the  shares  of  tbe  Second 
elam.  Thus :  72  X  8  =  576,  and  14  X  8=  112,  and  7  X  8  =  66,  after 
vineh  tbe  individnal  sharea  of  the  second  class  must  be  multiplied  by  the 
amonat  which  the  widow  waa  entitled  at  the  prececttng  distribution. 
That :  2  X   9  =  18  and  1  X  9  =  9. 

Among  tbe  third  class  of  sharers  also,  the  first  rule  of  distribution  applies 
'«  the  same  reasons ;  aad  in  order  to  ascertain  the  extent  of  the  vested 
iattrest  of  each  heir,  the  same  proceas  must  be  had  recourse  to.    Thus  B, 
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to  the  division  of  the  inheritance  the  yonnger  son  dies,  leav- 
ing a  widow  and  fonr  danghters.  The  widow,  on  the  death 
of  her  husband,  takes  possession  of  his  property,  which  she 
retains  for  several  years,  and  no  distribution  of  her  hnsband's 
property  took  place  dnring  her  life-time.  Of  the  deceased's 
daughters  three  are  married  and  one  continues  unmarried. 
Afterwards  the  widow  dies ;  but  four  or  five  years  prior  to 
her  death  her  hasband's  brother  and  his  son  and  grandson 
took  possession  of  the  property  left  by  her  husband  and 
retained  the  exclusive  enjoyment  of  it.  It  does  not  appear 
whether  the  possession  was  obtained  forcibly  or  by  the  con- 
sent of  the  widow.  All  the  fonr  daughters  are  still  living, 
and  one  of  them  now  lays  claim  to  a  fourth  part  of  the  pro- 
perty left  by  her  deceased  father,  bringing  her  action  against 
her  elder  sister,  who  is  the  wife  of  her  uncle's  son,  against 
her  uncle's  son,  and  against  his  grandson,  who  are  in  posses- 

the  deceMod,  had  112  shares  at  the  first  diatribation,  and  18  at  the  second, 
— total  180 ;  but  the  aggregate  of  the  sharers  of  the  present  class  is  6.  The 
proportion  between  these  two  nambers  is  that  they  agree  in  2,  or  are,  as  it 
is  termed,  Mootuwe^,  or  composite.  Thns :  6  X  21  =  180  —  4,  and  4  :=  6 
— 2,  in  which  oase  the  mie  is  (see  Prin.  Vest.  Inh.  99)  that  the  aggregate 
and  individual  shares  of  the  first  class  and  the  individaal  sharea  of  the 
second  class  (as  produced  by  the  preceding  results)  should  be  multiplied 
by  half  the  sum  of  the  shares  of  the  third  class.  Thns :  576  X  8  =  1,728, 
and  112  X  8  =  836,  and  66  x  8  »=  168,  and  18X3  =  64,  and9X8  =  27, 
after  which  the  individual  shares  of  the  third  class  must  be  multiplied  by 
half  the  amount  to  which  B  was  entitled  at  the  preceding  distribution. 
Thns  :  the  half  of  180  U  66,  and  65  X  2  ==  180,  and  66  X  1  =  65. 

Among  the  fourth  class  also  the  same  rules  apply.  Thns  G,  ihe  deceased, 
bad  886  at  the  first  distribution,  64  at  the  second,  and  180  at  the  third,— 
total  520 }  but  4  X  130  =  620,  and  the  proportion  is,  that  they  agree  in  4, 
or  are,  as  it  is  termed,  Uootudakhil,  or  concordant,  in  which  oase  the  mle 
is  (see  Frin.  Vest.  Inh.  99)  that  the  aggregate  and  individnal  shares  of  the 
first  class,  and  the  individual  shares  of  the  second  and  the  third  classes 
should  be  multiplied  by  a  fourth  of  the  sum  of  the  shares  of  the  fourth 
class.  But  one  being  the  fourth  of  4,  mnltipHoation  is  needless—siier 
which  the  individual  shares  of  the  fourth  class  must  be  multiplied  by  a 
fourth  of  the  amount  to  which  0  was  entitled  at  the  preceding  distribution. 
Thus  the  fourth  of  520  is  18U,  and  130  X  2  =  260,  and  180  X  1  =  130. 

G  dying,  of  her  168  shares  her  half-brother  will  take  84,  and  her  half- 
sisters  will  take  42  each.  Thus  the  surviTor,  D,  will  receive  844-260  + 
180  +  54  +  886=864,  and  B  will  receive  42+ 180 +  66  +  27+ 168  = 
482,  and  F  will  receive  42  +  180  +  66  +  27  + 168  =  482. 
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Bioo.  Accordiug  to  the  Moohuminadaii  Law^  is  tbe  claimant 
entitled  to  a  fourth  part  o(  her  parents'  prop)erty,  or  to  any 
proportion  less  than  a  fourth  ?  and  enpposiug  her  to  have  the 
rights  is  it  fit  that,  she  being  mnrried,  the  action  should  be 
thought  in  her  name,  or  iu  that  of  her  husbnnd  ? 


B.     The  original  division  of  the  estate  between  the  two  Of  a  brother 
brothers  was  correct  and  proper.     Now  that  disputes  have  and  four 
arisen  regarding  the  succession,  the  property  of  the  deceased  ^"^^^^ 
brother  mnst  be  parcelled  out  iu  legal  portions  among  the  dying  before 
heirs,  and  for  this  pui*pose  roust  be  made  into  uinety-six  tion. 
shares,  of  which  seventy-six   will  be  allowed  to  the  four 
daughters  and  twenty  to  the  brother,  and  the  share  o(  each 
danghter,  whether  married  or  numarried,  will  be  nineteen. 
Consequently    the  claimant  is  entitled  to  nineteen  out  of 
uinety-six  shares.     It  is  a  matter  of  no  consequence  whether 
the  present  possessors  obtained  the  property  by  fair  or  by  foul 
means;  as  the  Law  recognizes  no  proprietary  right  for  which 
some  title  cannot  be  shown,  such  as  acquisition  by  gift  or  the 
like,  which  does  not  here  appear  to  have  existed  and  such 
possession  cannot  bar  the  claimant's  right.     The  husband  of 
the  claimant  cannot  under  any  pretence  interfere  in  urging  Smtbyamar- 
tbe  claim  preferre«i  by  her  to  her  parents'  property,  the  pro- 
prietary right  to  which  is  solely  vested  in  herself.* 


*  This  ia  a*,  case  of  vested  inheritanoe.  The  divieion  of  the  deoeased 
brotber'a  eatate  originaUy  sbonld  have  been  by  24,  aooording  to  Prin.  Inh. 
6S.  But  aa  tbe  widow  died  before  distribation,  the  number  of  sharei  to 
which  she  died  entitled  should  be  compared  with  the  number  of  her  beirs. 
Ber  Hhares  amounted  to  3  and  her  heirs  to  4,  bat  these  being  compared 
give  a  Mooiuhayutit  or  prime  result,  in  which  case  the  rule  is  (see  Prin. 
Vest.  Inh.  98)  thai  tbe  number  of  shares  into  which  the  property  should 
first  have  been  distributed  be  multiplied  by  the  number  of  the  heirs  of  the 
deoeased.  Thus :  24  X  4  =  96,  of  which  number  the  daughters  succeed  to 
64  or  two- thirds  iu  virtue  of  their  own  right  of  inheritanoe,  and  to  12  or 
out-eighth  in  right  of  saccession  to  their  mother. 
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CASE  LXXXIV, 

Q.  A  person  dies^  leafing  two  wiTes,  fonr  sons  and  two 
daughters ;  bnt  the  distribution  of  his  estate  did  not  take 
effect  until  after  the  death  of  his  two  wives  and  one  of  hin 
daughters.  By  his  first  wife  he  had  only  cue  son,  and  bj 
his  second  wife  he  had  one  son  and  two  daughters — ^his  other 
two  sons  were  the  offspring  of  another  woman.  The  deafch 
of  the  first  wife  occurred  before  that  of  the  second^  and  the 
death  of  the  second  before  that  of  the  daughter,  who  left  a 
hnsband.  Under  these  ciroumstanqes^  into  how  many  shares 
is  the  estate  to  be  made^  and  to  what  proportions  of  it  will 
the  claimants  be  entitled  respectively  ? 


Of  four  8ona        R.    In  the  first  place  the  property  of  the  deceased  is  to  be 
danghtera        niade  into  eighty  shares^  of  which  one-eighth  or  ten  shares 

and  two  ^iii  g^  to  the  widows,  and  they  will  take  five  each.     The 

widows.  ®  '  ^  ,         rrn 

male  issue  will  take  a  share  double  that  of  the  female,     laus 

the  sons  will  get  fourteen  shares  each  and  the  daughters  seven 
each.     On  the  death  of  the  first  widow  her  only  son  will  be 
Of  a  son  with  the  sole  heir  to  her  property.     The  half-brother  by  the  same 
pBODa.        father  only,  is  excluded  from  participation.     On  the  death 
of  the  second  widow  her  five  shares  (being  multiplied  by 
the  number  of  shares  into  which  they  must  be  distribulea) 
will  be  increased  to  twenty,  of  which  her  son  will  take  ten 
and  her  daughters  five  each,  and  the  shares  of  the  pre- 
ceding results  will  be  multiplied  by  four,  the  number  of 
shares   of  the  present  class.    Thus   the  share  of  the  sou 
on  the  death  of  the  first  widow :  5  x  4  «-  20,  and  so  with 
the  shares  of  the  soua  and  daughters  on  the  death  of  the 
father:  14  X  4 —r 66  (son's  share);  7  X  4  =  28  (daughter's 
Of  a  hnsband  share),  and  the  total  number  of  shares,  80  x  4  =  320.    On 
IndMateJ!^^  the  death  of  the  daughter  her  property,  which  consists  of 
thirty-three  shares,   will  be  made  into  one  hundred  and 
ninety-eight,  of  which  her  husband  will  be  entitled  to  ooe" 
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half  or  niuety-nine^  and  tlie  other  baU  will  go  to  her  whole- 
brother  and  her  whole-sister  in  the  proportion  of  a  double 
share  to  the  male,  Thas  the  former  will  reoeive  sixty-six 
and  the  latter  thirty.three  shares.  The  half-brothers  will  be 
ezoluded  from  the  participation.  The  preceding  results  Of  two  wives, 
most  again  be  multiplied  by  six^  the  number  of  shares  of  firsM^aon  ^ 
the  present  class.     Thus  :  10  x    6  —  60,  and  5  X  6  —  80,  ^nd  two 

daaffbterB 

and  20  X  6  ="  120,  and  56  x  6  — >  336,  and  28  X  6  »»  168,  bytheseoond, 
aud  320  X  6  —  1,920,  and  of  this  the  son  by  the  first  bf  anther" 
wife  will  receive  886  +  120  —  456,  the  son  by  the  second  '"amaRejthe 

•^  two  wives  and 

wife  386  +  60  +  66  —  462,  the  daughter  by  the  second  one  of  the 

wife  168  +  80  -I-  83  —  281.     The  two  other  surviving  dyilfg^^s- 

brothers  will  be  entitled  to  three  hundred  and  thirty-six  j^t^^'j^^i 

shares  each,  and  the  husband  will  take  ninety-nine,  as  above  ^  lintbaud. 
stated.* 


*  Among  the  first  class  of  sharers  an  example  is  exhibited  of  the  Fifth 
Principle  of  pistribntion.  The  share  of  the  two  widows  is  one-eigbth  bj 
Uw,  consequently  the  property  most  be  made  iuto  eight  shares  at  least  aud 
eifriit  most  be  assamed  as  the  root  of  the  oase  3  bat  besides  them  there  are 
ten  other  claimants  (one  son  always  counting  for  two  dangbtersj.  Here 
it  will  be  observed  that  there  remains  a  fractional  division  in  the  allot* 
mente  of  both  the  wives  and  the  children,  for  one  share  cannot  be  given 
to  the  two  wives  without  a  fraction,  and  after  their  share  is  taken  away 
tbs  remaining  seven  cannot  be  distribnted  among  the  other  ten  claimants 
without  a  fraction.  In  this  oase,  after  finding  the  proportion  between  the 
wi?ei  and  their  shares  and  the  children  and  their  shares  (both  of  which 
prore  to  be  MooUihayun^  or  prime),  it  is  requisite  to  find  the  proportion 
between  the  numbers  of  the  sharers  respectively,  which  proves  to  bo 
Jfoo^sdoi^U,  or  concordant  1  in  other  words,  the  smaller  number  exactly 
meaBores  the  greater.  Thus :  2  X  5  =  10,  when  the  rule  is  (see  Fifth 
Prin.  of  Dist.  79)  that  the  greater  number  be  multiplied  into  the  root  of 
the  case.  Thus :  8  X  10  =  80.  On  the  death  of  the  first  wife,  her  son  being 
the  only  heir,  no  division  takes  place.  On  the  death  of  the  second  wife, 
(to  conform  to  the  rule  that  a  male  shall  have  a  portioQ  double  that  of  a 
female),  her  property  must  be  made  into  four  shares,  but  being  a  case  of 
▼Sited  inheritftooe,  tbe  proportioa  must  be  ascertained  between  the  num- 
ber of  thiurea  to  which  she  was  entitled  at  the  first  distribution  and  the 
nmnber  into  which  her  property  is  made  on  her  decease.  These  two 
nnmbers,  4  and  6,  are  prime  or  are  divisible  by  an  unit  only,  no  third 
nonbsr  measuring  them  both ;  in  which  oase  the  rule  is  (see  Prin.  Vest. 
Inh.  98)  that  the  shares  (aggregate  and  individual  of  the  preceding  resnlt) 
be  multiplied  by  the  aggregate  of  the  shares  iuto  which  the  property  of  the 
last  deceased  is  made.  Thus:  80  X  4  =  820,  and  6  X  4  =  20,  and  14  X  4 
^  iO,  and  7  X  4  =  28,  and  the  individual  shares  of  the  present  class  be 
■iiltipUed  by  the  number  of  shares  to  which  tbe  deoeased  was  entitled 
^  ths  former  distribation.  Thus :  2  X  6  =  10,  and  1  x  8  =  5.  At  the  thirds 


Digitized  by 


Google 


158 


Precedents  of  Inheritance. 


Of  a  widow, 
two  daaghters 
and  a  son  ; 
one  of  the 
daughters, 
the  widow, 
the  soil  (lear- 
log  a  widow 
Hiid  a  son), 
and,  lastly , 
the  grandson 
snccessivelj 
dying. 


CASE  LXXXV. 
Q.  1.  A  person  dies^  leaving  as  his  heirs^  a  widow^  a  son 
and  two  daughters.  Subsequently  one  of  the  danghten 
died,  leaving  no  children,  and  next  the  widow  of  the  pro- 
prietor died.  The  son  of  the  proprietor  then  died,  leaving 
a.  widow  and  a  son ;  lastly,  his  grandson  died.  Under  these 
circnmstances,  how,  according  to  the  Moohummadan  Lawj 
will  the  survivors  (the  daughter  and  the  widow  of  the  son 
of  the  original  proprietor)  share  his  property ;  no  distribu- 
tion having  taken  place  during  the  life-time  of  the  deceased 
persons  above  enumerated  ? 

R.  1.  There  are  only  surviving  a  danghter  of  tbe 
original  proprietor  and  a  widow  of  his  son  ;  the  property 
will  in  this  case  be  made  into  three  shares,  of  which  the 
widow  of  the  son  will  take  two  and  the  danghter  the  remain- 
ing one :  because,  when  the  original  proprietor  died,  he 
left  a  widow,  a  son  and  two  daughters  as  his  heirs.  1'he 
widow's  share  was  one*eighth  of  his  property  and  the 
remainder  belonged  to  his  son  and  daughters,  in  the  propor- 
tion of  two  shares  for  the  male  and  one  for  the  female ;  in 
other  words,  the  son  had  a  right  to  one-half  and  the  daugh- 
ters to  the  other  half  or  a  quarter  each.  On  the  deatli  of 
one  of  the  daughters,  who  left  no  issue,  her  share  was  to 
be  made  into  three  parts,  of  which  two  appertained  to  her 
brother,  and  the  remaining  one  to  her  sister ;  and  after 
the  death   of   the    widow   of   the  original  proprietor,  her 


diTisioD,  on  the  death  of  the  daughter,  to  conform  to  the  rules  thai  a  has- 
band  shall  have  a  moiety  where  there  are  no  children,  and  that  a  mal« 
•hall  have  double  the  portion  of  a  female,  her  property  must  be  made  into 
six  shares  at  least ;  but,  being  a  case  of  rested  inheritance,  the  same  pn^ 
oess  must  be  observed  as  in  the  last  case.  The  result  of  the  compariflon 
of  the  numbers  will  be  the  same,  for  33  and  6  are  prime.  Thus  :  6  X  5  == 
88  —  8,  and  3  =  5  —  2,  and  2  s=  8  —  1.  On  maltiplication,  according  to 
the  preceding  rule,  the  som  will  be  found  to  be  1,920.  Thus  tbe  preceding 
result^  820  X  6  =  I>920. 
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legal  sliare  was  to  have  been  made  into  three  parts,  of  which 
her  son  would  take  two  and  the  anrviying  daughter  one ;  and 
of  the  share  of  the  son  of  the  original  proprietor^  which  he 
fihoiild  have  inherited  from  his  sister  and  mother,  one*eighth 
will  at  his  death  go  to  his  widow  and  the  remainder  to  his 
son.  Ou  the  death  of  his  son,  who  was  grandson  of  the 
original  proprietor,  his  whole  property  will  be  vested  in  his 
mother,  because  she  is  entitled  to  one-third  as  her  legal  share 
and  to  the  remaining  two  as  the  retnrn.  Under  this  distri- 
bntioo,  two-thirds  of  the  property  of  the  original  proprietor 
will  devolve  on  the  widow  of  his  son  and  the  remaining  one 
ou  his  daughter.^    It  is  laid  down  in  the  Surajya, — ^'  Wives 


*  In  this  case  of  Tested  inheritanoe,  the  resuH  moat  be  arrived  at  bj 
tbe  foUowing  oaloalation  :— 

Ai  the  fimi  dittribation  the  propertj  should  have  been  made  into  thirtj- 
two  parte,  (the  heirs  being  a  widow,  a  son  and  two  daughters,  and  tbe 
aaniber  eight  not  being  divisible  among  the  claimants  without  a  fraction), 
ifi^iesably  to  the  Third  Principle  of  Distribution  (77) ;  of  which  parts  the 
widow  should  have  got  4,  tbe  son  14,  and  the  daughters  7  each. 

At  the  second  distribution,  on  the  death  of  one  of  the  daughters,  the  heirs 
bebg  her  mother,  brother  and  sister,  her  property  should  hsTe  been  made, 
sgreeably  to  the  Third  Principle  of  Distribution,  into  eighteen  parts,  (the 
number  six,  into  which  it  was  necessary  to  make  tbe  estate,  to  give  tbe  mother 
ber  sixth,  not  being  divisible  among  the  claimants  without  a  fraction),  of 
which  the  mother  was  entitled  to  three,  the  brother  to  ten,  and  the  sister  to 
fire;  but  this  being  a  case  of  vested  inheritance,  it  becomes  neoei>sary  to 
oompare  the  number  of  shares  which  the  daughter  had  at  her  death  with 
the  number  of  shares  into  which  her  estate  should  be  made.  Thus :  7  x  2  = 
18  —  4^  and  4  =  7 — 3,  and  8  =  4  —  1,  which  giving  a  Maoiuhayun,  or  prime 
result,  the  rule  is  (see  Frin,  Yest.  Inh.  98)  that  the  aggregate  and  individual 
shares  of  the  first  distribntion  must  be  multiplied  by  the  aggregate  of  the 
Bharesof  the  second  distribntion.  Thus :  82  X 18  =  576,  and  4X18=  72,  and 
14  X 18  =  252,  and  7x18  =  126,  and  the  individual  shares  of  t^e  second  class 
niDit  be  multiplied  by  the  amount  to  which  the  daughter  was  entitled  at  the 
preceding  distribution.   Thus :  3  x  7  =  21,  and  10  X  7  =  70,  and  5  x  7>"  85. 

At  the  third  distribution,  on  the  death  of  the  mother,  her  property  should 
have  been  made,  agreeably  to  the  First  Principle  of  Distribution,  into  three 
parts,  of  which  her  son  was  entitled  to  two  and  her  surviving  daughter  to 
one }  but,  being  a  case  of  vested  inheritance,  it  becomes  necessary  to  com- 
pare the  number  of  shares  which  the  mother  had  at  her  death  with  the 
number  of  shares  into  which  her  estate  should  be  made.  Her  shares, 
according  to  the  preceding  results,  amounted  to  98,  (on  the  first  distri- 
hution  72,  and  on  the  second  21),  and  the  estate  now  should  be  made  into 
three.  Thus :  8  x  81  =  93,  which  gives  a  Mootudakhilf  or  concordant  result, 
■bowing  that  the  numbers  agree  in  8,  in  which  case  the  rnle  is  (see  Prin. 
Vest.  Inh.  99)  that  the  aggregate  and  individual  shares  of  the  6rst  dis- 
tribution be  multiplied  by  a  third  of  the  aggregate  of  the  shares  of  the 
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Anihorifcy  for  take  in  two  cates :  afonrili  goes  to  one  or  more  on  failare  oE 

Buooesiion.  cliiMren,  and  son's  children,  how  low  soever ;  and  an  eighth 
with  children  or  sou's  children^  in  any  degfree  of  descent." 
So  also  on  the  snbject  of  the  daughter's  claim  to  inheritance. 

For  the  ^  —'^  Daughters  begotten  by  the  deceased  to  take  in  tliree  cases; 
half  goes  to  one  only  and  two-thirds  to  two  or  more ;  ftnd^  i( 
there  be  a  son^  the  male  has  the  share  of  two  f  emalee  j  and  lie 
makes  them  residuaries."  So  alsothe  sameauthority,  treating 

For  the  of  a  sister's  right  ot  inheritance^-^' If  there  be  brothers  by 

the  same  father  aii.d  mother,  the  male  has  the  portion  of  two 
females ;  and  tlie  females  become  residiiaries  through  him  by 
reason  of  their  equality  in  the  degree  of  relation  to  the 


third  distribation ;  bat  the  third  of  the  aggregate  in  this  case  being  onl/ 
ODe,  mmltiplicatioo  i»  of  oonrae  needless,  and  the  mnetj-three  share*  wkich 
were  the  property  of  the  mother  at  her  death,  mait  be  dirided  betweea  her 
son  and  daughter,  the  former  getting  a  dooble  share  ov  62,  and  the  hitter 
31.  Thia  last  remit  is  obtained  by  mnltiplyiiig  the  abare  of  the  a<m  aid 
daughter  (2  and  1)  by  81  or  a  third  of  the*  number  (9a)  to  which  the 
-widow  was  entitled. 

At  the  fourth  distribution,  on  the  death  of  the  son,  his  property  should 
hare  been  made  agreeably  to  the  Fkst  PHnoiple  of  Distribution,  into  eight 
parts,  of  which  his  widow  was  entitled  to  1,  and  his  son  to  7 ;  but,  "beiag^ 
case  of  vested  inheritance,  it  becomes  necessary  to  compare  the  number  of 
shares  which  the  son  had  at  hts  death  with  the  number  of  shares  into  which 
his  estate  should  be  made.  His  shares,  according  to  the  preceding  resolts, 
amounted  ta  884  (at  the  first  distribution  252,  at  the  second  70,  and  at  the 
third  62),  and  the  estate  nx>w  should  be  made  into  eight.  Thus  :  8  X^  — 
884,  which  gives  a  Mootud^xkhily  or  concordant  result^  showing  that  the  nam- 
bers  agree  in  8 ;  in  which  case  the  rule  is  (see  Prin.  Vest.  Inh.  99)  that  the 
aggregate  and  individual  share*  of  the  preceding  distribution  be  mnltipHed 
by  an  eighth  of  the  aggregate  of  the  shares  of  the  fourth  distribution ;  bnt 
the  eighth  of  the  aggregate  in  this  case  being  only  one,  multiplication  is  c^ 
course  needless,  and  the  884  shares  which  were  the  property  of  the  son  at 
his  death  must  be  divided  betvreen  his  widow  and  his  son,  the  former  getting 
one-eighth  or  48  shares^  and  the  remaining  836  shares  deyolring  en  his 
son.  This  last  result  is  obtained  by  mmltij^yinff  the  ahare  of  the  son  and 
widow  (7  and  1)  by  48  or  an  eighth  of  the  aamber  (884),  to  which  the  son 
of  the  original  proprietor  was  entitled. 

At  the  fifth  distribution,  on  the  death  of  the  grandson,  his  886  sbar«« 
should  have  gone  to  his  mother.  The  widow  of  the  son  would  thus  b^^*^ 
had  884 ;  but  the  surviring  daughter  of  the  original  proprietor  inberiMd 
from  her  father,  sister  and  mother  192  shares. 

At  the  final  distribution  therefore  the  property  should  be  made  ia^ 
576  parts,  of  which  two-thirds  or  884  should  belong  to  the  widow  ot  *^^ 
son,  and  one-third  or  192  to  the  daughter  of  the  original  proprietor. 
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deceased;"    and   on   tlie   subject  of   a  mother's  claim   of 

inheritance  it  is  stated^ — *^  The  mother  takes  in  three  cases ;  For  the 

a  sixtli  with  a  child,  or  a  son's  child,  even  iti  the  lowest  ^^^  ®*^'* 

degree,  or  with  two  brothers  and  sisters  or  more,  by  which- 

ever  side  they  are  related  ;  and  a  third  of  the  whole  on 

failure  of  those  just  mentioned;''  and  it  is  laid  down  in  the 

same  book  of  Law  on  the  subject  of  tlie  return, — **  The  For  the  re- 

retnm  is  the  converse  of  the  increase  ;  and  it  takes  placei  in 

what  remains  above  the  shares  of  those  entitled  to  them, 

when  there  is  no  legal  claimant  of  it:  this  surplus  is  then 

refcnrned  to  the  sharers  according  to  their  rights." 

CASE  LXXXVI. 
Q.  A  person  dies,  leaving  a  widow,  a  brother,  a  sister, 
his  widow's  mother,  and  his  widow's  brother.  The  widow 
dies  before  the  distribution.  In  this  case,  which  of  the 
survivors  are  entitled  to  inherit  the  estate  of  the  deceased, 
and  in  what  proportions  ? 

K.     In  this  case,  all  the  persons  enumerated  in  the  above  Of  a  brother 

qneation  will  be  entitled  to  share  the  inheritance.    The  estate  ^ith  widow's 

shoold  be  made  into  twelve  shares,  of  which  the  brother  of  ^^othTrrth^^ 

the  deceased   will  be  entitled  to  sir,  his  sister  to  three,  his  widow  having 

widow's  mother  to  one,  and  his  widow's  brother  to  two.*  the  distribu. 


tiun. 


*  The  property  in  the  flrtt  place  mast  be  made  into  four  ehares,  the 
claimants  being,  on  the  death  of  the  proprietor,  his  widow  and  his  brother 
and  sister.  This  is  the  least  number  oat  of  whioh  the  widow  ooald  get  her 
thara  (one-foortb).  She  receives  one,  the  brother  two  and  the  sister  one. 
On  the  death  of  the  widow  her  property  will  be  made  into  three  shares,  the 
least  number  ont  of  which  the  widow's  mother  could  get  a  share  (one-third). 
Bat  according  to  the  mle  in  cases  of  vested  inheritance,  her  share  (1)  will 
be  Compared  with  the  nnmber  of  the  division  (3),  and  being  found  to  be 
prime  or  diTisible  by  an  unit  only  (see  Prin.  Vest.  Inh.  98),  the  aggregate 
Mid  iudividoal  shares  of  the  first  class  will  be  multiplied  by  the  aggregate 
of  the  shares  of  the  second— thus,  4X3  =  12,  and  1x3  =  3,  and  2x3 
=  e.  After  whioh  the  shares  of  the  present  class  should  be  multiplied 
l)]r  the  number  to  which  the  widow  was  entitled  at  the  former  distribation  : 


21 
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CASE  LXXXVII. 

Q.  The  proprietor  of  a  certain  estiite  dies,  leaving  two 
sons  and  four  dan^liters  by  two  different  wives,  one  ot  whom 
survives  him.  After  liis  death  one  of  his  sons,  begotten  by 
liis  first  wife,  dies,  leaving  three  sons.  The  surviviiijj  son 
of  the  origiiinl  proprietor,  with  the  four  sisters,  who  are  by 
the  same  mother  and  father,  and  the  three  sous  of  his  late 
lialf-brother,  and  his  own  mother,  being  nine  in  nnmber,  are 
the  surviving  claimants  to  the  estate.  Under  these  circam- 
stances,  according  to  Law,  in  what  portions  will  his  property 
be  inherited  by  the  nine  individuals  aforesaid  ? 

Of  a  son,  four       B.     lu  ihis  case  the  property  of  the  deceased  ancestor  will 

wtdow  iwid*     ^^  made  into  on©  hundred  and  ninety-two  shares,  agreeably 

three  sous  of    to  the  Law  of  vested  inheritance,  of  which  tweuty-four 

who  died  be^    shares  will  go  to  his  surviving  widow,  forty-two  to  his  son 

fore  the  dia-  {  Yfho  is  still  living,  tweuty*one  to  each  of  his  four  daughters 
tribotioD* 

and  fourteen  to  each  of  his  three  grandsons,  being  the  sons 

of  his  son  who  died  subsequently  to  his  death  and  previ- 
ously to  the  distribution.'^ 

CASE  LXXXVIII. 
Q.     The  proprietor  of  half  a  dwelling-house  and  otbor 
property,  inherited  from  his  ancestor,  dies,  leaving  three 

bat  that  nnmber  being  only  one,  the  multiplication  is  needless.  Thus  o 
the  whole  nnmber  12,  the  brother  of  the  original  proprietor  will  get  6,  bi« 
sister  8,  his  widow's  mother  1,  and  his  widow's  brother  2. 

*  In  this  case  of  vested  inheritanoe  the  property  should,  agreeably  to  tb^ 
Third  Principle  of  Distribution  (77),  have  been  made  into  64  parts  to  satisfy 
all  the  claimants  who  were  entitled  to  share  on  the  death  of  the  ancestor » 
as  in  the  first  instance  it  should  have  been  made  into  eight  parts  (tfl^ 
widow's  share  being  an  eighth),  and  as  when  the  widow  received  her  shtf^ 
there  remained  only  seven  to  be  divided  among  the  remaining  eight  olaii"' 
ants  (one  male  counting  as  two  females).  Then  on  the  death  of  one  of 
the  sons,  his  sixteen  shares  being  compared  with  the  number  of  his  beir> 
or  three,  and  proving  prime,  the  number  of  the  original  division  shoula  w 
mnltiplied  by  the  whole  number  of  the  second  set  of  heirs.  Thus :  64  >^  ^ 
=  192.— See  Frin.  Vest.  Inh.  98. 
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sons  and  a  dangliter.  Before  any  division  of  the  patrinioniul 
property  lias  taken  place  one  of  the  sons  dies,  leavin^i^  a 
widow  besides  his  two  brothers  and  his  sister.  Under  these 
circumstances  to  what  proportions  of  the  property  will  the 
survivors  be  entitled  to  sacceed  respectively  ? 

R.     According  to  the  principles  of  vested  inheritances  of  two  song,  a 
the  whole  of  the  property  left  by  the  ancestor  mnst  be  n»ade  ^a«ghter,  and 

.#1.1  I        <•      I  'n  1-       *'"®  Widow   of 

into  seventy  portions,  out  of  which  each  of  the  sons  will  be  another  sou 
entitled  to  twenty-six,  the  dauj^hter  to  thirteen,  and  the  J^^e  th*e  dis^' 
deceased  son's  widow  to  five  shares.^  tribution. 

CASE  LXXXIX. 
Q.     A  person  dies,  leaving  an  only  daughter.  A,  who  sub- 
sequently dies,  leaving  a  son,  B,  and  husband^  C,  her  sur- 
vivors.    The  husband  then  dies,  leaving  as  his  heirs  a  widow, 
D,  the  son  B,  above-mentioned,  begotten  on  his  former  wife, 

*  To  arrive  at  this  resnlt  it  mast  first  be  ascertained  to  whut  proportions 
ibe  three  sons  and  the  daughter  would  have  been  entitled,  )iad  the  inherit- 
ance  been  distributed  on  the  death  of  the  ancestor ;  and  as  a  male  is  enti* 
tied  to  double  the  share  of  a  female,  it  follows  that  the  property,  to  be 
distriboted  without  leaving  a  fraction,  mast  be  made  into  seven  parts,  of 
which  the  deceased  brother's  portion  would  have  been  two  shares.  When 
he  dies,  bis  share  is  to  be  distributed  among  his  two  brothers,  his  sister 
aad  his  widow.  Bat  the  widow's  share,  legally,  where  there  are  no  chil- 
dren, is  one-fourth,  and  therefore  the  smallest  number  of  portions  into 
which  the  deceased's  two  shares  can  be  made  is  four.  Now  after  the 
widow's  share  has  been  taken  away  there  will  only  remain  three  to  be 
divided  among  five  (the  sharers  are  called  five,  though  in  reality  only  three, 
one  male  counting  as  two  females),  and  the  distribution  obviously  cannot 
take  place  without  a  fraction ;  in  which  case  the  rule  is  to  search  for  the  pro- 
portion between  the  sharers  and  the  shares  which  is  found  to  be  Mootu- 
hayun,  or  prime,  or  divisible  by  an  unit  only,  which  gives  the  Third  Prin- 
ciple of  Distribution  (77).  Thus  :  4  »  5  —  1.  The  rule  in  the  Third 
Principle  is  that  the  number  of  sharers  be  multiplied  into  the  root  of  the 
case.  Thns  :  4  X  5  =  20,  which  result,  were  it  not  a  case  of  vested  inherit- 
ance, would  furnish  the  number  from  which  the  several  shares  were  to  be 
extracted,  but  this  being  the  case,  the  proportion  between  that  resnlt  and 
the  nombor  of  the  deceased's  former  shares  must  be  ascertained,  which 
will  be  found  to  be  concordant.  Thus  :  2  X  10  =  20,  in  which  case  the 
rule  (see  Prin.  Vest.  Inh.  99)  is  that  the  aggregate  and  individual  shares 
of  the  preceding  distribution  be  multiplied  by  the  measure  of  the  number 
of  shares  into  which  it  is  necessary  to  make  the  estate  at  the  second  distri- 
hation.    Thus  :  7  X  10  =  70,  Ac 


Digitized  by 


Google 


164  Precedents  of  Inheiitance. 

another  son,  E,  by  the  wife  who  survived  himi  ftud  four 
dimghters,  F,  G,  H,  I,  also  by  the  sarviving  wife — tbe  estate 
not  haying  beea  distributed  daring  his  life-time.  lu  this 
case,  how  will  the  property  left  by  the  deceased  ancestor  be 
shared  ainoug  these  iudividaals  f 

Of  a  bufband       B.     Under  the  circumstances  stated^  the  property  will  be 
hll^llnd*diing  »«»Je  i»to  two  hundred  and  fifty-six  parts,  of  which  two 

before  the        hundred  and  six  shares  will  go  to  the  son  of  the  first  wife, 
distnbntioD,  ^  ^  i        i 

and  leaving  a  fourteen  to  the  son  of  the  wife  who  survived  her  husband, 
Tthei^Bon  and  eight  to  the  widow,  and  the  remaining  twenty-eight  to  the 

four  dangh-      f^^^  daughters  or  seven  shares  to  each.* 
ten.  " 

CASE  XC. 
Q.     A  person  (A)  dies,  leaving  a  widow,  B,  three  sisters, 
C,  D  and  E,  and  F,  the  son  of  his  paternal  uncle.     Sab- 

*  In  this  oaae  of  vested  iaheritanoa  tbe  lobjoiQed  table  maj  tend  io 
illnstrate  tbe  order  of  snocession  :— 

FB0P08ITU8. 

A  4X64  =  266. 

01X64  =  64.  B8X64  =  192. 

0  1  X  64  =  64. 

I    H    G    F    E    D    B 

7    7     7     7    14    8    14  =  6*. 

At  the  distribution  wbicb  sbonld  hare  taken  place  on  the  death  of  A,  tbe 

property  most  have  been  made  into  at  least  fonr  parts,  to  f^ve  her  hasbana 

one-fonrth.    Then,  at  the  distribntion  which  shonld  hare  taken  place  on  bit 

death,  the  property  belonging  to  him  shonld  bare  been  made  into  at  l»Bi 

eight  parts,  to  give  his  wife  one-eigbth  s  but  when  she  has  taken  hereigbtb, 

as  the  remaining  heirs  cannot  get  their  portions  without  a  fraction,  asd  »■ 

on  a  comparison  of  the  namber  of  them  with  that  of  the  shares  reaerred 

for  them,  it  gires  a  prime  result,  the  namber  of  the  original  division  (ms 

Third  Prin.  of  Dist.  77)  mnst  be  mnltiplied  by  the  number  of  such  beirs, 

which  is  eight,   one  male  counting  for  two  females.    Thns :  8X8==^^- 

Then,  according  to  the  Law  of  vested  inheritance,  tbe  number  to  which  ibe 

deceased  was  entitled  at  the  first  distribution  being  compared  with  tbe 

namber  into  which  it  is  necessary  to  make  the  second,  and  being  fonnd  ^ 

be  prime,  the  rule  is  (see  Prin.  Vest.  Inh.  98)  that  the  aggregate  and  indi* 

Tidoal  numbers  of  the  first  division  be  multiplied  by  the  whole  of  ^'^^ 

second ;  according  to  which  process,  the  son  by  the  first  wife  will  g®^ 

206  shares  J  192  at  the  first  and  14  at  the  second  distribution. 
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seqnently  to  his  death,  one  of  bis  sisters,  D,  dies,  leaving 
a  daoghter,  O,  dnring  the  life-time  of  the  persons  above 
named.  Afterwards  E  dies,  leaving  a  daughter,  H.  Under 
these  circumstances,  according  to  Law,  how  will  the  pro- 
perty of  the  original  proprietor  be  distributed  among  tlie 
survivors  ? 


B.     Under  the  circumstances  above  stated,  after  the  per-  Of  a  widow, 

three  sisters 

formance  of  his  (A's)  funeral  ceremony  and  burial  without  and  a  paternal 

.  ,  */.    .  .   -  nncle's  son, 

saperflnity  of  expense,  yet  without  deficiency,  the  satisfac-  two  of  the  sis- 

tion  of  his  jnst  debts,  and  the  payment  of  his  legacies  out  prior  to  the 

of  a  third  of  what  remains  after  his  debts  are  paid,  the  ^o^ieaving 

residue  of  the  property  left  by  A,  according  to  the  Law  of  •  dang^ter. 
vested  inheritance,  will  be  made  into  thirty-six  parts,  of 
which  nine  shares  will  go  to  B,  fifteeu  shares  to  C,  three  to 
F,  four  to  G,  and  the  remaining  five  to  H.* 


*  In  the  first  instanoe  the  property  shonld  have  been  made  into  tweWe 
parts,  the  portion  of  the  widow  being  one-foarth,  and  of  the  sisters  two- 
thirds  ;  and  in  this  case  the  rale  being  that  the  division  be  made  by  tweWe 
(see  Prin.  Jnh.  14,  24t  and  65).  Bat  eight,  which  is  two-thirds  of  twelve, 
cannot  be  distribated  among  the  three  sisters  without  a  fraction,  and  three 
it  prime  to  eight.  Oonseqaently,  in  conformity  to  the  Third  Principle  of 
Distribation  (77),  the  number  of  the  original  division  should  be  multiplied 
by  the  namber  of  sharers  who  cannot  get  their  portions  without  a  fraction. 
Thus :  12  X  8  =  36,  which  must  be  distributed  in  the  following  manner  :— 

B        0        D        B        F 
9         8         8         8         8 

On  the  death  of  D,  the  number  to  which  she  was  entitled  at  the  former 
distribation  (8),  and  the  number  into  which  it  is  necessary  to  make  her 
Miate  (4),  being  Mootudakhil,  or  concordant,  no  farther  process  is  neces- 
sary,  and  her  eight  shares  will  be  distributed  thus : — 

0        E        G 
2         2         4 

So  also  on  the  death  of  E,  by  the  same  rule,  of  her  ten  shares,  her 
^ffhter,  H,  will  get  one  moiety,  and  her  sister,  0,  the  other. —  Vide  Prec. 
ofOifto,  CaseXIY. 
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CHAPTER  II- 

PREOBDENTS  OF  SALE. 

CASE  I. 

Q.  Certain  lands  are  the  joint  property  of  several  indi- 
viduals. One  of  the  joint  proprietors^  without  the  consent 
of  the  rest,  executes  a  deed  in  favour  of  a  stranger,  transfer- 
ring to  him  a  part  of  his  right  and  interest  in  the  said  joint 
property,  witliout  making  any  specification  of  tlte  bounda- 
ries; the  deed  merely  reciting  that  the  lands  so  ti*an8ferred 
are  his  sole  property.     In  this  case  is  the  deed  valid  ? 

Diflference  U.     If  the  deed,  purporting  to  transfer  to  another  the 

legal  provi-  acknowledger's  right  to  a  part  of  his  interest  in  a  joint 
anrgiftf  '''''^  undivided  estate,  be  a  deed  of  gift,  it  will  not  be  valid 
accoi*ding  to  Law,  without  a  specification  of  the  bounda- 
ries, because  an  undefined  gift  is  illegal :  but  if  it  be  a  deed 
of  sale,  it  will  be  valid ;  for  to  this  species  of  contract,  part- 
nership, indefiuiteiiess  and  want  of  consent  on  the  part  of 
the  joint  proprietors,  and  non-specification  of  the  bounda- 
ries, are  no  objections.  The  sale,  therefore,  must  nnques- 
tionably  be  maintained  as  valid  aud  binding. 

CASE  II. 
Q.  A  person  having  rented  a  small  piece  of  ground,  and 
liaving  built  a  house  and  planted  trees  thereon,  dies,  leaving 
two  sons,  a  wife,  aud  a  mother.  Ou  his  death,  and  during 
the  life-time  of  the  mother  (the  property  beiug  undivided ), 
liis  wife  and  his  son  sell  every  thing  on  the  premises.  Is 
the  sale  good  under  these  circumstances?  or  is  the  mother 
entitled  to  inherit  any  portion  of  her  son's  property  ?  and  if 
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80,  to  what  proportions  are  the  aboVe-meutioued  persous 
severally  entitled  of  the  deceased's  property  ? 


R.    If  some  of  the  heirs  sell  the  undivided  property  speci-  A  sale  of  un- 

fied  in  the  qaestion^  the  contract  will  be  binding  as  far  as  ^f\y  jg  good 

regards  their  own  shares.     But  any  co-heir,  who  was  not  a  ^^"JT^,*  t^^t 

party  to  the  sale,  is  entitled  to  recover  his  portion  of  the  against  a 

iukeritauce,  his  right  not  being  defeated  by  their  act.^  the  contract. 


CASE  III, 

Q.  A  person,  daring  his  life-time,  having  made  his  landed 
property  into  three  eqaal  parts,  sold  one  part  to  each  of  his 
wives  in  satisfaction  of  their  respective  dowers.  Part  of  the 
property  so  sold  was  parcelled  off,  and  part  continued  unde« 
fined.  Afterwards  the  sou  of  the  seller's  second  wife,  hav* 
ingsncceeded  by  inheritance  to  the  share  sold  to  his  mother, 
sold  such  share  to  his  own  wife  in  satisfaction  of  her  dower. 
The  lauds  so  sold,  however,  remained  ostensibly  in  his  pos- 
session and  nuder  his  management.  Is  such  sale  valid 
according  to  Law,  notwithstanding  the  want  of  proof  as  to 
tlie  purchaser's  seizin  and  possession  J 

B.    The  validity  of  a  contract  of  sale  is  not  dependant  on  Neither  im. 
the  immediate  seizin  of  the  purchaser,  nor  is  at  all  affected  S  nor  ^diJirfon 
by  the  property  sold  being  undivided.    The  sale  therefore,  ••"©ntialia 
by  the  original  proprietor,  of  his  landed  property  in  three 
equal  portions  to  his  three  wives,  is  valid,  although  some  part 
of  the  portions  was  not  defined.     The  son  of  the  seller's 

*  There  Ib  a  diatinotioD  between  the  case  of  a  sale  and  of  a  gift  in  the 
Mtx^Qnunadan  Law.  Had  the  property  in  the  case  in  qnestion  been  dii- 
poeed  of  by  gift  instead  of  by  sale,  the  transaction  oonid  not  have  been 
upheld  as  valid,  because  in  the  former  case  seizin  is  necessary,  which  can- 
not take  place  where  the  particular  share  or  shares  to  be  disposed  of  are 
not  distinctly  separated  and  defiried.«-F«de  Case  No.  YII. 
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second  wife  succeeded  to  bis  motber's  sbare  by  iuberitance, 
and  tbe  sale  by  him  of  such  sbare  to  his  own  wife^  in  satis- 
faction of  her  dower,  is  also  valid,  although  he  remaiued 
seized  and  possessed  of  the  same  subsequent  to  tbe  sale. 
The  purcliasei*  is  at  liberty  to  make  seizin  thereof  at  any 
time  she  may  think  proper.* 

CASE  IV. 
Q.  Zeyd  sells  bis  dwelling-house,  and  the  lands  there- 
unto annexed,  to  Omar,  stipulating  for  the  sum  of  two  thou- 
sand rupees  as  tbe  price  of  the  property  sold,  to  which  Omar 
agrees,  and  pays  to  Zeyd  twenty-five  rupees,  as  earnest 
money,  promising  to  pay  tbe  remainder  of  tbe  purchase- 
money  on  a  certain  date,  when  the  deed  of  sale  was  formally 
to  be  drawn  out.  Zeyd,  being  satisfied  with  these  condi- 
tions, relinquishes  the  property  to  Omar,  who  takes  posseasiou 
accordingly,  and  places  his  own  people  on  the  premises. 
Under  these  circumstances  is  the  sale  complete  ?  is  either 
of  the  parties  at  liberty  to  retract  J  or  is  Omar  compel- 
lable to  pay  tbe  whole  of  the  purchase-money  ? 


Gircnmstan- 
cei  under 
which  a  sale 
!■  complete 
and  binding. 


B.  Under  the  circumstances  stated  the  sale  is  complete; 
neither  party  is  at  liberty  to  retract,  and  the  money  is  due 
from  the  purchaser.  According  to  tbe  Hidaya,— Sale  is  com* 
pleted  by  tender  and  acceptance  when  both  terms  are  ex- 
pressed in  the  past  tense,  as,  if  one  party  should  say,  '^^ 
have  sold  ;'*  and  the  other  should  say,  '^  I  have  bought.'' 
It  is  to  be  observed  that,  in  like  manner,  a  sale  is  estab- 
lished by  any  other  words  expressive  of  the  same  meaning; 
as  if  either  of  the  parties  for  instance  should  say,  '^  I  am  con- 
tented with  tbe  price,^^  or  '^I  have  given  yon  this  article  for 


*  The  doctrine  maintained  in  this  is  oorroborated  by  what  was  laid  dofrn 
in  the  two  preoediog  cases. —  Vid^  Appendix  Title  Deed  2.--£o. 
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a  certain  prioe/'  or  ''  take  ibis  article  for  a  certain  prioe.'^ 

When  the  declaration  and  acceptance  are  absolutely  express* 

ed  withoat  any  stipalation,  the  sale  becomes  biudiog,  and 

lieither  party  has  the  power  of  retracting.*^    A  sale  is  valid 

either  for  ready-money  or  for  a  future  payment,  provided 

the  period  be  fixed.f     So  also  in  the  Kunzooduqaiq, — "  A 

8ule  is  a  barter  of  one  property  for  another  by  the  mutual  Definition  of 

consent  of  the  pai-ties ;  it  is  completed  by  declaration  and  '^  ^' 

acceptance^  and  is  valid  either  for  ready-money  or  for  a 

future  payment/' 

CASE  V. 

Q.  A  person,  by  means  of  an  agent,  makes  a  sale,  to  his 
own  son,  oE  bis  real  property,  and  executes  a  deed  of  sale 
thereof,  in  due  form,  properly  sealed  and  attested.  He, 
afterwards,  by  means  of  a  deed  of  gift,  makes  a  present  to 
his  son  of  the  porohase«money.  He  himself  (the  father)  re« 
tains  possession  of  the  property  on  account  of  the  minority  of 
his  son,  and  keeps  by  him  both  the  deed  of  sale  and  the  deed 
of  gift.  After  the  deed  of  sale  (which  did  not  specify  any 
condition)  had  been  completely  executed,  but  before  it  was 
delivered  to  the  purchaser,  the  seller  became  desirous  of 
aniiQlling  it,  alleging  that  he  had  ezecnted  it  on  the  faith  of 
a  condition  which  had  been  infringed  ;  and  on  claim  being 
inade  in  a  Court  of  Justice,  he  declared  the  deed  to  have 
been  executed  subject  to  the  condition  alluded  to,  in  corrobo- 
ratioQ  of  which  assertion  he  urged  the  fact  of  his  having 
continued  in  possession  of  the  property  sold  and  of  his  not 
having  delivered  up  the  deed  of  sale,  stating  that  thecondi- 

*  The  purohaser  may  howerer  retraot  in  oa«e  of  a  defeob  or  of  the  pro- 
perty purchased  not  having  been  lnspeoted.-*6ee  Prin.  of  Sale  21  and  26, 
and  the  Hidaya^  toI.  2nd,  page  868.  It  may  be  obseryed  that  according  to 
^e  doctrine  of  Shafti,  the  parties  haTO  an  option  of  retracting  until  the 
^^'^■^k^  np  of  the  assembly  in  whioh  the  contract  was  formed.  Bat  this 
opinion  has  been  overruled. — Ihid, 

t  Bee  Prin.  of  Sale  12  and  18. 

22 
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lion  npon  whicli  it  was  ezecoted^  had  been  violaied  by  the 
mother  of  the  purohaiser,  and  that^  therefore,  the  sale  in 
qaestioQ  was  invalid.  Under  these  circumstances,  is  sach 
sale  legal  aud  valid,  or  otherwise  ? 

Of  sale  bj  a  R,  If  the  father  of  the  minor  appointed  a  person  to  make 
minor  son.  the  sale  on  his  part,  and  that  agent,  in  the  presence  of  the 
father,  declared  that  he  had,  in  pursaance  of  his  ageucy,  sold 
certain  property  to  the  sou,  aud  the  father  expressed  his  con- 
sent to  the  declaration,  the  sale  will  be  valid.  If  such  was 
A  sale  with  not  the  case,  or  if  the  sale  was  accompanied  by  a  coDcli- 
tion  at  variance  with  the  nature  of  such  contract,  it  will  be 
null  aud  void.  According  to  the  FoosooUi^Imctdeeya  and 
the  FoosooUi-Oostoorooshee, — *'  Wheu  a  person  commissions 
another  to  act  as  agent  for  him,  iu  selling  his  property  to  his 
minor  son,  or  as  agent  to  purchase  it  for  his  minor  son,  the 
contract  is  not  valid,  unless  the  father  be  present  and  con- 
sent/'* So  also  iu  the  Hidaya, — **  The  insertion  of  aoy 
condition,  which  is  not  a  necessary  result  of  the  contract,  and 
in  which  there  is  an  advantage  either  to  the  buyer  or  to  the 
seller,  or  to  the  subject  of  the  sale  (if  capable  of  enjoying  an 
advantage),  renders  the  coutrnct  invalid/'f     It  remains  for 

*  See  Prin.  of  Sale  16.  The  principle  on  which  this  mle  is  founded  is  the 
prevention  of  nsorions  contracts  and  the  occnrrence  of  strife  after  tbe 
completion  of  the  bargain.  Oue  example  given  in  the  Hidaya  is  tbe  sale 
of  a  slare^  with  a  stipulation  on  the  part  of  the  seller,  that  the  purchaser 
shall  emancipate  him.  Here  the  condition  invalidates  the  contract,  becaose 
the  purchaser  is  subjected  to  loss  without  an  equivalent.  The  advantage, 
in  this  instance,  is  intended  for  the  slave  who  is  the  subject  of  the  8sle> 
But  it  is  otherwise  where  the  condition,  although  not  a  necessary  result  of 
the  contract,  is  not  intended  to  confer  advantage  on  either  party,  or  on  any 
particular  individual,  as  where  a  person  sells  an  animal  to  another  on  ooa- 
dition  that  the  purchaser  shall  sell  it  again.  In  this  instance  strife  ooali 
not  ensue,  because  no  particular  individnal  could  prefer  a  claim  against  tl^ 
purchaser. —  Vide  Htdaya,  vol.  2,  page  446.  Consequently  in  the  case  dted, 
if  it  appeared  in  evidence  that  the  father,  when  he  made  the  sale  to  hifl 
son,  annexed  to  the  contract  a  condition,  calculated  solely  for  hifl  own 
advantage,  the  sale  must  have  been  held  to  be  null  and  void. 

t  Vide  Note  to  Oase  XVIII,  Free,  of  Gifts.— Ed. 

KoTB.— Bailie,  at  page  SI  of  his  Law  of  Sale,  observes  that  "  the  thing 
sold  is  at  the  seller's  risk  until  delivery."  *'  If  the  seller  were  a  father 
residing  in  his  own  house,  and  the  purchaser,  his  minor  son,  living  with  him 
in  family,  there  could  be  no  seizin  on  the  part  of  the  son  until  the  removftl 
of  the  father  from  the  house.  Hence,  if  the  house  should  fall  to  mio  while 
the  father  still  resides  in  it,  it  perishes  as  his  property.*' — £d. 
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the  Coart  to  investigate  and  decide,  whether  tbe  sale  referred 
to  was  made  in  the  manner  first  stated,  which  would 
establish  its  validity,  or  in  the  manner  subseqaently  stated, 
which  would  render  it  null  and  void.  But  the  wording  of 
the  deed  is  the  same  as  that  which  is  generally  used  in 
similar  transactions  of  purchase  and  sale,  and  it  does  not 
appear  from  it  that  there  existed  any  condition  repugnant 
to  the  particular  contract  in  question. 

CASE  VI. 
Q.  A  woman  having  a  minor  son,  who  has  no  other 
guardian  or  protector  but  herself,  sells  a  small  portion  of 
bis  landed  property  to  realize  funds  for  the  purpose  of 
instituting  a  suit  to  recover  their  joint  estate,  (in  which  she 
ultimately  obtained  judgment  in  her  favour),  and  executes 
a  deed  of  sale  with  the  joint  signature  of  herself  and  son. 
Under  these  circumstances,  is  the  deed  so  signed,  and  the 
sale  founded  thereon,  valid  or  otherwise  ? 

B.     The  guardianship  of  a  mother*  does  not  extend  to  the  Sale  by  a 

-  .    ,  .  . ,  J.       t  x,  •  mother  of  hoc 

exercise  of  any  right  over  the  property  of  her  minor  son.  minor  eon's 
ITierefore  a  sale  by  her  of  any  portion  of  her  minor  son's  P«>perty. 
immoveable  property  is  totally  illegal  and  inadmissible.t 

*  The  same  qnestion  haying  been  propoanded,  on  the  ninth  of  the  same 
month  and  year,  to  another  Moof tee,  who  was  officiating  for  the  established 
Law  officer,  he  replied  that  a  mother  was  not  competent  to  make  a  sale 
of  her  minor  son's  lands,  even  ander  the  probable  expectation  of  benefit 
acommg  therefrom ;  bat  that,  as  the  minor  had  signed  the  deed  of  sale, 
his  oonsent  was  proved,  and  that,  if  he  possessed  sufficient  discretion  to 
understand  a  negotiation  of  purchase  and  sale,  snob  sale  wonld  be  valid, 
on  ocmdition  of  its  being  approved  by  his  father,  or  the  ezecntor  of  his 
father,  or  his  paternal  grandfather,  or  the  ruling  anthority.  This  opinion, 
hofwerer,  was  not  applicable  to  the  case  in  qnestion,  the  minor  not  having 
any  such  guardian  at  the*time  of  the  sale. 

f  The  mother's  g^nardianship  extends  only  to  the  right  of  custody  daring 
Infancy  and  to  disposal  in  marriage ;  bnt  this  last  only  in  case  of  there 
bamg  no  paternal  relations.  The  right  over  the  property  of  wai-ds  is  vested 
in  the  foUowing  guardians  only,  in  the  order  enumerated :  -The  father. 
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CASE  vn. 

Q.  A  person  sells  his  portion  of  a  maternal  estate,  speci*  I 
tying  the  number  of  shares,  and  acknowledges  the  sale, 
admitting  that  he  had  receired  the  fall  value  of  the  property 
sold.  The  purchaser  also  makes  a  declaration  as  to  the 
Talidity  of  the  transaction,  and  they  both  jointly  prefer  i 
claim  against  the  co-heirs  of  the  seller  to  obtain  possessioa 
of  the  property  sold,  with  a  view  to  the  fulfilment  of  the 
contract.  The  defendants,  in  the  suit  which  was  preferred 
for  this  purpose,  acknowledge  the  right  of  tlie  seller. 
Under  these  circumstances,  is  the  sale  legnl  and  valid,  and 
is  the  purchaser  entitled  to  possession  nnder  it,  or  is  the 
circumstance  of  the  property,  not  having  been  divided 
among  the  co-heirs,  sufficient  to  invalidate  the  contract. 
Supposing  that  the  seller,  having  admitted  in  his  writtea 
claim  above  alluded  to,  that  he  had  made  the  sale  and 
received  the  pnrchase-money,  should,  by  entering  into  a 
combination  with  the  defendants,  (one  of  whom  is  his 
grandmother  and  the  others  his  maternal  aunts),  withdraw 
his  claim,  will  such  retraction  annul  the  right  of  the  other 
^  claimant,  that  is  to  say,  the  purchaser  f 


Bale  of  an  an.       R.     The  sale  i n  question  is  in  every  respect  valid  and  bifid- 

Qflandodpro!  ^^8  according  to  Law.     The  non-division  of  the  property 

P®5^^»  ^^^^     is  not  a  disqualifying  circumstance ;  according  to  the  Shurhr 

retractation.    i'Viqaya,'-^^*  The  sale  of  ten  out  of  a  hundred  shares  it 

allowable/'     So   also   according   to  the  Eidaya, — ''If  * 

person  purchase  ten  shares  (of  a  house  or  both)  containing 

one  hundred  shares,  it  is  valid  in  the  opinion  of  all  onr 

Doctors.'^     The  retractation  of  the  claim  by  the  seller,  after 


tbe  gnardian  appointed  by  the  father,  the  paternal  grandlather,  ibt 
guardian  appointed  by  the  paternal  grandfather,  and,  lastly,  tbe  rnlieg 
power.^S«e  Pria.  Goai*.  and  11  in.  5  aad  8. 
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hAyiog  acknowledged  tYie  sale,  and  the  receipt  of  tlie  fall 
YMlae^  caanoi  in  any  manner  invalidate  the  right  of  the 
purchaser ;  according  to  the  Hidaya,^^^'  When  a  person 
poesessing  sanity  of  mind  and  arrived  at  the  age  of  matarity, 
makes  an  acknowledgment  of  a  right,  snch  acknowledgment 
is  binding  npon  him/'  Under  these  circnmstauces,  there- 
fore, the  parchaser  is  entitled  to  possession  of  the  share  sold. 


CASE  VIII. 
Q.  A  person  sells  his  dwelling-house  to  another,  and  re- 
ceives tlie  price  from  the  purchaser.  He  also  executes  and 
makes  over  to  the  purchaser  a  deed  of  sale  for  the  same^ 
attested  by  fonr  witnesses.  Bnt  the  seller  did  not  sign  the 
iDstrament ;  the  seal  of  the  Kazee  was  not  affixed,  nor  was 
it  registered,  nor  was  the  date  of  the  month  or  year  inserted. 
The  seller  now  raises  objections  to  the  transaction,  and,  six 
months  after  the  execntion  of  the  deed,  sues  the  purchaser 
for  rent.  Under  these  circumstances,  in  virtue  of  the  deed 
aforesaid,  is  the  transaction  valid  or  not  ? 

R.     The  sale  is  completed   by   tender  and   acceptance  informality 
having  passed  between  the  seller  and  the  purchaser.  Besides  does  not ^^ 
the  purchaser  paid  the  price  to  the  seller,  and  the  seller  ▼it»at«  a  "ale, 
received  it  without  hesitation.     Uuder  these  circumstaitces  complete, 
the  objection  of  the  seller  can  haye  no  weight  in  Law.     The 
seller  has  nothing  to  do  with  a  third   person  claiming   the 
right  of  pre-emption,  who  may  sue  the  purchaser.*     The 
deed  of  sale  bearing  no  date,  seal  or  registry,  is  undoubtedly 


*  Id  ibis  caae  the  seller  pleaded  that  the  sale  was  Toid,  from  the  ciroum- 
Btmce  of  bis  haying  no  power  to  sell  to  the  parchaser  and  thereby  deprive 
a  third  persoB  of  his  right  of  pre-emption  ;  bat  it  was  held  that  this  plea 
was  onaTailing,  as  between  the  seller  and  parchaser.— Fide  Case  No.  II, 
a&d  page  81. 
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informal^  bat  that  circumatanoe  does  not  vitiate  the  nle 
itaeU  *  The  seller's  claim  for  rent  due  previously  to  the 
sale  will  hold  good. 


CASE  IX. 
Q.  A  Moosulmauu  executes  two  successive  deeds  of  sale 
iu  favour  of  his  wife,  and  continues  in  possession  of  all  hii 
property  for  the  space  of  nine  years,  subsequent  to  the  execu- 
tion of  such  deeds,  during  which  time  he  did  not  make  onl 
a  formal  deed  of  sale  with  the  Kazees  attestation,  as  w«4 
promised  in  the  former  deeds.  Under  these  circumstances, 
does  the  property,  of  which  mention  was  made  in  the  deeda 
of  sale,  belong  to  his  widow,  or  is  it  to  be  taken  as  tb^ 
estate  of  the  deceased,  and  divisible  as  such  among  bi( 
other  heirs  ? 

R  It  appears  from  the  deeds  of  sale  that  the  husband  sol 
to  his  wife,  in  exchange  for  the  sum  of  fifteen  thonsani 
rupees,  of  her  claim  of  dower,  all  the  lands  and  housel 
specified  in  the  deeds,  his  household  property,  every  tbinj 
that  he  acquired  by  inheritance,  together  with  all  the  pro* 
perty  that  he  might  be  possessed  of  up  to  the  day  of  aale^ 
Now  the  conditions  of  this  contract  are  invalid,  and  it  is  null 
and  void,  because  the  property  sold  is  not  specified,  and 
uncertainty  legally  vitiates  a  contract  of  sale.f  The  heirs  oE 
the  seller  are  therefore  at  liberty  to  set  aside  the  contract 
The  salo  would  not  be  necessarily  invalid  by  reason  of  the 
deed  not  having  been  officially  attested  by  the  KcLzee,l 
nor  by  the  fact  of  the  seller  having  continued  iu  pos- 
session for  the  period  of  nine  years  subsequent  to  the 
execution  of  the  deed.§     On   the  annulment  of  the  sale, 


*  See  Prin.  Clainui,  &o.  3. 
t  Prin.  Claims  3. 


t  Prin.  Sale  13. 
§  Prin.  Sale  12. 
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Lia   property,  after  the  satisfaction  of  his   debts^  will   be 
distribaied  among  his  heirs. 

CASE  X. 

Q.  A  Moosnlmanu  disposes  of  all  his  property  to  his  wife 
by  a  Beea  MoJcasa,^  lu  the  deed  of  couveyance  there  is, 
among  other  property,  a  landed  estate,  which,  before  the 
execution  of  the  deed  of  Beea  Mokasa,  had  been  farmed  by 
the  proprietor  to  a  stranger  for  the  term  of  six  years,  the 
proprietor  receiving  an  advance  of  rent  amounting  to  four 
thousand  five  hundred  and  one  rnpees.  Now  under  these 
circumstances,  and  supposing  the  purchaser,  by  the  Beea 
Mokasa,  never  to  have  got  possession,  under  that  deed,  of  the 
estate  that  was  farmed  out,  is  the  deed  valid  or  not  ? 

R.     Under  the  circumstances  stated,  according  to  Law,  in  t^Beea  Mo- 
the  estates,  whether  one,  two  or  more,  that  were  specified  in  ate^poweMbn 
the  deed  of  Beea  Mokasa,  will  pass  and  be  conveyed  in  virtue  °^^  neoeewry. 
of  the  deed,  notwithstanding  that  the  person  who  executed 
that  deed  may  have  farmed  them  out  for  a  term  of  six  years, 
before  the  execution  of  the  deed ;  and,  according  to  the  above 
contract,  the  purchaser  (that  is  to  say  the  wife)  will  be  pro- 
prietor of  the  estate.     As,  in  a  contract  of  Beea  Mokasa,  the 
Law  does  not  require  seizin  and  possession,  the  deed  of 
Beea  Mokasa  will  be  legally  valid,  although  the  purchaser 
may  be  out  of  possession  for  several  years.t 


•  Beea  Mohaea,  or  barter,  is  defined  to  be  the  ezobange  of  property 
for  property.  It  if  sale  in  one  shape  and  parcbase  in  another  shape. 
Neither  of  these  can  be  abeolntely  termed  a  saZe.— See  Hamilton's  Eidaya, 
Tol.  3,  page  31. 

t  It  may  be  presumed,  althoogh  not  distinctly  mentioned  in  the  qnestion 
or  opinion,  that  this  was  a  case  of  dower  between  the  husband  and  wife, 
the  former  assigning  to  the  latter  an  estate  in  lieu  of  the  dower  he  had 
Btipnlated  to  pay  her.  The  transaction  in  this  case  resembled  a  Biha-hil* 
iwiis,  or  £^t  for  a  consideration.— See  note  to  Case  18,  page  96. 
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CASE  XI. 

Q.  If  a  man  during  his  life-time  make  a  5y«-KI-trtt/a,  or 
conditional  sale,  to  another  of  his  property,  for  a  term  of  ten 
years,  is  the  widow  of  the  mortgagor,  after  his  death,  before 
the  expiration  of  the  term  fixed,  and  without  having  f  ulfillei 
the  conditions  of  the  contract,  at  liberty  to  make  an  absoloU 
sale  of  such  property  to  a  third  person  f 

Of  an  abso-  B.     Such  sale  is  legally  valid,  but  its  operation  is  suspend 

<»nditional,  *  ®^  ^°  ***®  pleasure  of  the  couditioual  purchaser.     He  maf 
Bale.  giyQ  ii  effect  if  he  pleases,  but  he  cannot  annul  it.     Itde« 

pends  also  on  the  pleasure  of  the  absolute  purchaser.  If  be 
pleases  he  may  wait  until  the  expiration  of  the  term,  or  be 
may  immediately  return,  to  the  conditional  purchaser,  tbe 
money  borrowed  from  him,  having  recourse,  if  necessary,  to 
a  judicial  decision  to  set  aside  the  conditional  sale  ;  becaose 
the  effects  of  a  conditional  sale  and  a  pledge  are  legally  tlio 
same  :  and  if  a  pawner  sell  a  pledge,  without  the  permissioQ 
of  the  pawnee,  the  sale  is  valid,  but  the  effect  of  the  sale  is 
suspended  on  the  pleasure  of  the  pawnee.  The  purchaser 
also  is  at  liberty  to  wait  until  the  redemption  of  the  pledge, 
or  to  cause  its  redemption  by  an  appeal  to  a  judicial  tribunal 
Authority  from  the  Ftgaya,— '*  A  sale  by  a  pawner  of  his 
pledge  should  be  suspended  on  the  pleasure  of  the  pawnee, 
and  the  sale  takes  effect  if  the  pawnee  agree,  or  if  the  debt 
be  discharged ;  in  the  former  of  which  cases  the  price  is  to 
be  deposited  in  lieu  of  the  pledge  sold.  According  to  the 
correct  opinion,  the  pawnee  has  no  power  of  cancelling  the 
sale,  but  the  purchaser  is  at  liberty  either  to  wait  until  tbe 
article  be  redeemed,  or  to  cause  its  redemption  by  appeal  t^ 
a  judicial  tribunal.''  Also  in  the  Kholasa  cited  from  tbo 
The  law  of  Futwos  of  Nujmoodeen  Nusfee, — *'  The  rules  that  apply  to 
piiM^oon-  *  pleclg©  app^y  equally  to  ^  Bye-biUwuffa,  or  conditional 
difcional  sales,  sale." 


Digitized  by 


Google 


Precedents  of  Sale.  177 

CASE  xn. 

Q.  A  buBband^  in  bis  last  illnessj  five  days  before  bis 
deaib^  disposed  of  bis  property  by  sale  to  one  of  bis  wives. 
Is  fcbe  sale  under  sacb  oircamstances  available  io  Law  ? 

R  The  validity  of  a  death-bed  sale  to  one  heir  depends  Of  a  death- 
on  the  consent  of  the  deceased  person's  other  heirs.  If  they  an  heir. 
express  their  sanction  to  the  sale^  the  contract  is  legal  and 
bindiog;  otherwise  it  is  null  and  void^  as  is  laid  down  in 
the  Khizanutcol  Mooflieen,^^**  A  person  beiog  on  his  death- 
bed^ sells  a  certain  part  of  his  estate  to  one  of  his  heirs;  he 
liyes  about  five  days  afterwards,  and  then  dies.  Subse- 
qnently  to  his  death,  if  his  remainiog  heirs  do  not  give  their 
consent  to  the  sale,  it  is  rendered  null  and  void.''* 

CASE  xm. 

Q-  A  man  being  involved  in  debt,  made  over  by  gift  to 
his  wife,  without  satisfying  his  creditors,  all  his  property, 
real  and  personal,  without  specification,  in  exchange  for  her 
dower,  which  she  remitted  in  consideration  of  the  gift.  The 
property  so  given  contiuned  iu  the  joint  use  and  occupancy 
of  the  donor  and  donee,  who  had  apparently  the  same  in- 
terests therein.  The  husband  is  still  alive  ;  under  these 
circumstances,  is  the  debt  of  dower  due  to  the  wife  entitled 
to  satisfaction  in  preference  to  the  claims  of  the  other  credit- 
ors, who  are  strangers  ? 

R.  According  to  Law,  the  dower  of  the  wife  is  a  debt,  and  Specification 
stands  on  an  equal  footing  with  the  just  claims  of  other  is  requisite  in 
creditors;  either  description  of  debt  being  entitled  to  prior  ol^xchange? 

*  The  reason  of  this  is,  that  in  a  death-bed  sickness,  a  man  is  not  sap- 
P<^  to  poMess  the  exclusive  right  over  his  property,  as  the  claims  of  the 
'^irs  then  begin  to  assame  an  inchoate  ezistence. 

23 
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satisfaction :  and  a  debtor  is  at  liberty  to  satisfy  one  claim 
in  preference  to  another^  or  to  assign  any  part  of  his  pro- 
perty in  liquidation  of  the  debt  of  any  particular  creditor. 
On  this  principle  it  would  be  lawful  for  the  husband  to 
discharge  the  debt  due  on  account  of  his  wife's  dower, 
before  satisfying  the  claims  of  the  otber  creditors,  who  .are 
strangers;  and  it  would  also  be  allowable  in  him  to  make  a 
gift  of  his  immoveable  property. in  exchange  of  the  dower, 
wbich  transaction  would  be  nominally  a  gift,  though  yirta- 
ally  a  sale.  But  in  this  case  the  amount  of  the  dower  dae 
does  not  appear  to  have  been  specified,  nor  the  site  and 
boundaries  of  the  immoveable  property.  The  Law,  however, 
requires  specification  in  all  contracts  of  exchange;  and  this 
being  indispensable,*  the  deed  of  mutual  gift,  which  is  in 
this  case  destitute  of  it,  is  not  valid  and  binding.  Independ- 
ently of  this  objection,  taking  the  transaction  in  the  light 
of  a  gift,  there  does  not  appear  to  have  been,  on  the  part  of 
the  donee,  snch  seizin  as  the  Law  requires. 


CASE  XIV. 
Q.  1.  If  a  person  sell  his  own  property,  together  with 
the  property  of  another,  by  one  contract,  without  defining 
how  much  of  the  price  received  is  opposed  to  bis  own,  and 
how  much  to  the  other  person's  property,  is  such  contract, 
which  is  unauthorized  as  far  as  regards  the  property  of  the 
other  person,  to  be  held  valid  and  binding,  or  otherwise  f 

Bales  in  case      B.  1.   The  sale  of  a  person's  own  property,  mixed  np 
perty^ot^'^**'  ^»tl»  **^a*  of  aiiother,  without  defining  the  respective  prices 

*  This  ia  indispeii table,  beoanse  (see  Prin.  Sale  13)  it  is  reqaifite  ih^^ 
in  all  contracts  of  this  nature,  suoh  certainty  sbonld  exist  as  to  preclude 
the  possibility  of  all  futore  contention  as  to  the  meaning  of  the  oontrs<'^' 
ing  parties. 
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attached  to  eacb^  admits  of  two  predicaments.  In  one  belonging  to 
case  the  seller  may  have  disposed  of  the  property  of  another 
person  together  with  his  own,  representing  it  as  entirely  be* 
longing  to  himself.  In  this  case^  when  the  lawful  proprietor 
appears,  the  purchaser  will  be  entitled  to  receive  back  from 
the  seller  so  mnch  of  the  price  as  may  be  equivalent  to  that 
part  of  the  property  sold  which  may  be  proved  to  belong  to 
the  claimant^  and  the  contract  will  hold  good  as  far  as  re- 
gards the  remainder  of  the  property  sold ;  because  an  estab- 
lished claim  to  part  does  not  affect  the  validity  of  the  whole 
transaction.  The  entire  purchase  is  opposed  to  the  entire 
sale,  and  the  component  parts  of  the  price  paid,  to  the  com* 
ponent  parts  of  the  property  sold.  In  the  other  case,  he 
may  have  disposed  of  another  person's  property,  together 
with  his  own,  such  property  avowedly  belonging  to  another 
individual,  without  his  consent  (thongh  for  his  benefit)  and 
without  making  any  distinction  as  to  the  price,  in  which  case 
the  sale  is  unauthorized,  and  the  rule  is  that  its  validity  ia 
suspended  on  the  consent  of  the  proprietor,  who  is  at  liberty 
either  to  confirm  the  sale  or  to  annul  it,  as  far  as  regards  hi 9 
owu  property ;  but  to  the  extent  of  the  seller's  share,  the 
contract  will  be  valid  and  binding  against  him. 


Q.  2.  A  person  being  deeply  involved  in  debt,  sells  the 
whole  of  his  property  to  his  wife  in  exchange  for  her  debt  of 
dower,  thereby  entirely  excluding  his  creditors  from  all  hope 
of  ever  realizing  their  demands  against  him.  Under  these 
circumstances,  is  such  sale  legal  and  valid  ? 


B.  2.     If  the  individual  in  question  was  afflicted  with  a  Of  sales  bj  a 
mortal  disease  at  the  time  he  made  the  sale  of  all  his  proper-  i^sioknesa 
ty  to  his  wife  in  lieu  of  her  debt  of  dower,  the  sale  is  in- 
valid ;  because  a  person,  under  such  circumstances,  is  not 
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entitled  to  make  a  partial  liqaidation  of  his  debts^  fiaUsfying 
andlQ  health.  Bome  creditors  at  the  expense  of  others.  Bat,  if  he  waaia 
healtlii  and  of  sound  disposing  miod  at  the  time  of  sale,  it 
will  be  validi  becaase,  notwithstanding  the  fact  of  his  being 
deeply  involved  in  debt,  he  has,  under  such  oironmstanoes, 
full  dominion  over  his  own  property. 

CASE  XV. 

Q.  A  woman  dies,  having  transferred  her  landed  property 
to  a  stranger  by  a  deed  of  sale.  Ten  years  after  her  deatli 
her  nephew  comes  forward  and  claims  the  property  sold  by 
her,  in  right  of  inheritance.  It  appears  from  the  evidence 
of  two  of  the  witnesses  who  attested  the  deed  of  sale,  that 
the  woman,  when  she  executed  it,  was  non  compos  merUU^ 
Under  these  cironmstances,  what^^is  the  Law  ? 

Sale  by  a  non      B.     Sales  made  by  sick  persons  on  their  death-beds,  and 

inySidl^"*^"  »t  ^  ^^^^  when  they  are  not  in  full  possession  of  their  mental 

faculties,  are  invalid  according  to  Law;  but  the  heirs  and 

creditors  of  the  seller  are  not  competent  to  resume  the  pro* 

ProTiBo  in       perty  sold,  without  returning  the  price  that  may  have  been 

^mroSwer       P**^*    ^°*'^  ^^^^  ^^  ®^'  *'^®  property  sold  will  remain  as  a 

pledge  in  the  possession  of  the  purchaser. 
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CHAPTER  III. 

PBECEDENTS  OF  PRE-EMPTION. 
CASE  I 

Q.  Certain  lands  are  sold^  and  the  person  who  claims 
the  right  of  pre-emption  to  ihem^  lives  at  a  great  distance 
from  the  spot^  as  does  his  agent.  About  seven  or  eight 
months  after  the  sale^  the  agenfc^  becoming  acqaainted  with 
the  occarrence^  writes  to  the  purchaser^  forwarding  to  him 
the  amount  of  the  purchase^money^  and  he  also  writes  to  the 
seller.  Bj  this  means  another  month  elapses,  at  tlie  end  of 
which  period  he  brings  his  claim  into  a  Conrt  of  Justice. 
Is  the  claim  of  pre-emption  admissible  under  the  circum- 
stance stated  f 

B.  In  this  case  it  appears  that  the  claimant  to  the  right 
of  pre-emption  was  at  a  considerable  distance,  and  that  his 
agent  was  also  far  removed  from  the  place  at  which  the  sale 
was  negotiated ;  that  seven  or  eight  months  after  the  trans- 
action^ the  agent  of  the  claimant,  hearing  of  the  sale  of  the  Forms  to  ba 
lands  to  which  the  claim  of  pre-emption  is  now  adduced,  ©lahnlng  pro- 
wrote  letters  to  the  seller  and  purchaser,  and  forwarded  to  emption. 
the  latter  the  amount  of  the  purchase-money  paid  by  him, 
Aud  that  one  month  afterwards  he  adduced  his  claim  in  Conrt. 
Such  claim  is  legally  admissible,  because  the  affirmation  by 
witness  and  immediate  claim  are  required  to  be  made  on 
knowledge  of  the  sale,  and  in  this  case  it  appears  that  the 
t^gent  made  claim  immediately  on  hearing  of  the  transaction, 
seven  or  eight  months  after  it  occurred ;  asserting  his  claim 
in  writing,  and  transmitting  the  amount  of  the  purchase- 
iQoney.  If,  in  the  course  of  doing  so,  another  month  elapsed, 
the  right  to  pre-emption  cannot  thereby  be  annulled.    He  is 
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therefore  at  liberty  to  bring  bis  claim  into  a  Coart  oE  Jastice. 
The  legal  forms  to  be  observed  iu  asserting  the  right  of  pi*e- 
emption  are  iDimediate  claim  followed  by  affirmation  by  wit- 
uess^  which  consists  in  the  party  going  upon  the  lands,  the 
right  of  pre-emption  to  which  he  claims,  or  to  the  seller  or 
purchaser^  («?hichever  o£  them  has  possession  of  the  lands), 
and  saying  that  he  is  a  claimant  of  pre-emption,  thathebas 
already  asserted  his  claim^  and  that  he  continues  to  do  so ;  at 
the  same  time  calling  witnesses  to  the  fact  of  liis  making  the 
claim.  He  may  also  depute  an  agent^  provided  he  is  at  a 
considerable  distance  and  cannot  afford  personal  attendance ; 
and^  if  unable  to  depute  an  agent,  he  may  communicate  with 
the  seller  or  purchaser  by  letter ;  and  if  unable  to  do  either, 
his  right  of  pre-emption  still  remains,  and  he  may  bring  it 
forward  whenever  he  has  it  in  his  power  to  attend  for  the 
purpose.  If,  on  immediate  cbiim  and  affirmation  by  witness 
being  made,  the  purchaser  or  seller  deliver  up  the  lands  to 
the  claimant,  there  will  be  no  occasion  for  applying  to  a 
Court  of  Justice ;  but  if  theiy  decline  doing  so,  they  should 
be  proceeded  against  within  the  period  of  one  month.  If  the 
claimant  neglect  to  sue  for  this  right  witliiu  that  period,  hia 
claim  is  inadmissible,  according  to  Imam  Moohummud.*  The 
tenets  of  some  modern  authorities  are  in  conformity  with 
this  opinion,  and  the  commentator  on  the  Viqaya  has  adopt- 
ed it.  But,  according  to  Abboo  Haneefa,  there  is  no  limit- 
ation of  time  for  bringing  the  claim  into  a  Court  of  Justice, 
and  it  is  admissible  if  brought  forward  in  any  moderate 
period,  though  exceeding  one  month.  Such  doctrine  is  con- 
formable to  the  opinion  held  by  the  more  ancient  authorities, 
and  the  author  of  the  Eidaya  has  followed  it.  In  the  casein 
question,  however,  the  right  is  not  affected  even  accord- 
ing to  the  doctrine  of  Imam  Moohummud,  because  the 
month  elapsed  while  the  claimant  was  in  progress  of  nrgiog 

•  Vide  App.  Tit.  Pre.  26, 27,  28. 
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bis  immediate  claim.     His  claim,  conseqnenfcly,  is  legally 
admissible^    though   preferred  after  the  expiration  of  one 
month.    The    following  are  the    authorities  for  the  above 
doctrine  :  Shur-hi  Viqaya, — **  A  person  shonld  assert  his 
claim  of  pre  emption  in  the  assembly    (before  it  breaks 
up)   where  he  hears  of  the  sale,    using  langnage  that  is  Of  the  imme- 
nnambiguons^    such  as  'I  have  claimed    pre-emption,   or     '*^®®**"*- 
ilie  hke,  or  I  am  a  claimer  of   pre-emption,    or  I  claim 
it.'"    According   to  Koorlchee,    the   liberty    to  claim  the 
right  of   pre-emption   remains  until  the  assembly  breaks 
np;  but  according  to  other  Doctors  the  right  is  lost,  if 
silence  be  observed,  even  for  a  short  time  after  the  receipt 
of  the  intelligence  of  the  sale.     Such  is  the  meaning  of 
the  term  Tulb-i-movjastbut,  or  immediate  claim,  which  is 
60  called,   to   show   the   necessity   of  extreme  despatch* 
He  should  next  call  persons  to  witness  on  the  premises,  or  Of  the  affirm- 
else  in  the  presence  of  him  (whether  seller  or  purchaser)  ^itaess.^ 
ivho  has  possession  of  thom,  and  should  say, — ''  Such  an 
one  has  purchased  this  property,  and  I  have  a  right  oE 
pre-emption,  to  which  I  have  laid  claim,  and  I  still  claim 
it.    Bear  witness  therefore  to  the  fact."     This  is  the  mode 
of  af&rmation  by  witness.    It  should  be  remembered,  bow- 
over,  that  this  form  must  be  gone  through,  in  all  possible 
caaos,  either  on  the  premises  or  in  the  presence  of  the  party 
in  possession,  insomuch  that  iC  the  claimant  has  it  in  his 
power  to  do  so,  and  neglect  to  act  accordingly,  his  right 
^  pre-emption  is  rendered  null  and  void,  according  to  the 
Zuhheera.    If  a  person,  having  a  right  to  pre-emption,  be 
on  a  pilgrimage  to  Mecca,  and  make  the  immediate  claim, 
bat  be  incapacitated  from  making  the  affirmation  by  witness, 
either  on  the  premises  or  in  the  presence  of  the  party  in 
possession,  he  should  depute  an  agent  to  do  so  if  he  can 
find  one,  and  if  cannot,  he  should  send  a  messenger  or  a 
letter-,  but  if  unable  to  do  this  even,  his  right  of  pre-emption 
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neyeribelefls  remains,  and  he  may  claim  it  wheneyer  be 
attends;  bat  if  be  wilfully  neglect  to  conform  to  what  is 
aboTe  required,  liis  claim  of  pre-emption  is  rendered  null  and 
void:  afterwards  he  should  bring  bis  daim  into  a  Court  of 
Justice,  and  should  declare  to  the  following  effect  :--"Sacli 
a  person  has  purchased  such  a  property,  and  I  have  a  right 
to  pre-emption  in  consequence  of  my  property  being  situ- 
ated iu  such  a  place — ^I  therefore  claim  possession.''  This 
Of  tbe  claim  is  called  the  claim  of  possession  and  litigation.  The 
^  ^  °*  right  of  pre-emption  is  not  affected  by  delay  in  preferring 
this  claim,  although  according  to  Moohummud,  it  is  forfeited 
by  the  delay  of  one  month,  and  this  doctrine  has  been 
occasionally  followed.  But  according  to  the  Bidaya,^ 
^'  If  the  person  having  the  right  of  pre-emption  delay  making 
claim  by  litigation,  still  his  right  does  not  drop  accord- 
ing to  Eaneefa.*^  Such  also  is  the  generally  received  opinion, 
and  decrees  pass  accordingly.  There  is  likewise  one  opinion 
recorded  from  Aloo  Tooauf  to  the  same  effect.  Moohummud 
maintains  that  if  the  person,  having  the  right,  postpone  the 
litigation  for  one  month  after  the  taking  of  evidence,  his 
right  drops.  This  is  also  the  opinion  of  Ziffer,  and  it  is  re- 
lated as  an  opinion  of  Aboo  Toosuf,  that  bis  right  becomes 
null  if  he  delay  the  litigation  after  the  Kazee  has  held  one 
Court ;  for  if  he  wilfully,  and  without  alleging  any  excuse, 
omit  to  commence  the  litigation  at  the  first  Court  held  by 
the  Kazee,  it  is  a  presumptive  proof  of  his  having  declined  it. 
The  reasoning  on  which  Moohummud  founds  his  opinion  m 
this  particular,  is  that,  if  his  right  was  never  to  be  invalidated 
by  his  delaying  the  litigation,  it  would  be  very  vexatious  to 
the  buyer ;  for  he  would  be  prevented  from  enjoying  his  pro* 
perty  in  the  apprehension  of  being  deprived  of  it  by  the  clai^ 
of  the  person  possessing  the  right  of  pre-emption.  '^  I  "^^® 
therefore,'*  says  Moohummud,  *'  limited  the  delay  that  ni»y 
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beadmitted^  to  one  monfch^  as  being  the  longest  allowed  term 
of  procrasiiaation.'^  In  snpport  of  the  opinion  of  Haneefa 
it  is  urged  that,  his  right  being  firmly  established  by  the 
taking  of  evidence^  it  cannot  be  defeated  but  by  his  own 
rennnciatioD  openly  declared ;  in  the  same  manner  as  holds 
in  all  oiher  matters  of  right.  With  respect  to  what  is  men- 
tioned by  Moohummudf  that  the  delay  would  be  vexatious  to 
the  bnyer,  it  is  of  no  weight ;  tor,  in  case  of  the  absence  of 
the  person  having  a  claim  to  pre-emption,  his  right  is  not 
ia?alidated  by  the  litigation  being  delayed ;  and  the  vexation 
BUBtaiued  by  the  buyer  from  the  delay  is  equally  the  same^ 
whether  the  claimant  be  present  or  absent.  If  it  appear  that 
Ibe  Kazee  was  not  in  the  city^  and  that  on  that  account  the 
litigation  was  delayed^  the  right  is  not  invalidated  according 
to  the  concurrent  opinion  of  the  three  above-mentioned  sages; 
for  the  litigation  can  only  be  made  in  the  presence  of  the 
Kazee,  and  the  delay  is  therefore  excused.  **  A  Moosulmaun 
and  a  Zimmee,  being  equally  affected  by  the  principles  on 
which  pre-emption  is  established^  and  equally  concerned  in 
its  operations^  are  therefore  on  an  equal  footing  in  all  cases 
regarding  the  privilege  of  it^  and  for  the  same  reason  a  man 
ora  woman,  a  reprobate^  a  free  man,  or  a  slave  (being  either 
a  Mohaiib  or  a  Mazoon),  are  all  equal  with  respect  to  pre- 
emption."* 

CASE   II. 

Q.  ShuhamntAli  was  joint  proprietor  with  the  plaintiffs  ^^\o  may  be 
of  an  ancestral  estate.  The  share  of  each  proprietor  was 
defined,  and  they  paid  their  rents  to  Government  sepa- 
rately on  their  several  portions.  In  the  month  of  Bhadoon 
Shnhamnt  Ali  sold  a  part  of  his  shares  of  the  estate  to  Munee 
Ram,  a  Hindoo,  who  was  aa  entire  stranger  to  the  family. 

•  See  Prin.  Shoofaa  4, 8. 
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Towards  the  end  of  the  month  of  Assin,  the  plaintiffs  oh- 
tained  intelligence  of  this  transactioHi  and  aboat  the  15th  of 
the  month  of  Kartick,  or  nearly  a  month  from  the  date  of 
their  obtaining  the  intelligence^  they  preferred  their  claim 
to  the  right  of  pre-emption ;  but  they  hare  failed  to  prove, 
that,  at  the  proper  period^  that  is,  on  their  being  apprized 
of  the  sale  they  had  reoonrse  to  aflirmatioa  by  witness,  and 
that  they  preferred  an  immediate  claim  to  the  seller  and  par- 
chaser.  Under  these  ciroamstances  therefore,  is  their  title 
to  pre-emption  good  and  valid,  withont  proof  of  their  haying 
made  the  affirmation  by  witness,  and  immediate  claim  ? 


The  right  of  R,  The  right  to  pre-emption  is  not  established  according 
how  defeated,  to  Law,  unless  there  be  affirmation  by  witness,  and  immedi- 
ate claim.  According  to  the  Viqayar^"  It  is  established  bj 
affirmation  before  witnesses,'^  and  the  right  to  pre-emption 
is  annnlled  by  the  omission  to  make  immediate  claim,  and 
affirmation  by  witness.  According  to  an  extract  from  the 
Mohhtar'Ool  Futatva,  contained  in  the  Madun, — ^^It  is 
annulled  by  the  omission  to  make  immediate  claim/'  B  is 
also  stated  in  the  8hur-h%  Viqaya, — ''  Know  that  it  is  reqni- 
jsite  to  make  this  claim,  by  calling  to  witness  at  the  place 
where  the  property  is  situated,  if  possible,  or  in  the  presence 
o£  the  possessor  thereof ;  insomuch  that,  if  this  be  possible, 
and  the  claim  be  not  made  accordingly,  the  right  of  pre- 
emption is  annulled.'' 


CASE  III. 
Q.  Does  the  Law  fix  any  specific  period  within  which 
it  is  necessary  to  prosecute  a  claim  of  pre-emption ;  and 
if  so,  what  is  the  period?  and  if  a  person  ten  months 
after  the  execution  of  the  deed  of  sale^  daly  sealed  ai^d 
attested,  and  after  the    purchase-money  has  been  f^^ 
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by  the  parohaser  to  the  seller,  prefer  his  claim  to  the  pro< 
periy  sold  ia  virtae  of  his  right  of  pre-emptioD|  is  such 
claim  admissible ;  it  being  stated  by  the  claimant  that  the 
property  sold  is  in  his  possession  as  farmer ;  that  after  the 
si^e,  the  purchaser  sned  the  seller  for  the  proprietary  right, 
^od  that  for  the  porpose  of  procnriDg  the  registry  of  his 
(the  purchaser's)  name  as  owner,  this  suit  was  amicably 
adjasted  between  the  parties,  after  which  the  circumstances 
of  the  sale  were  known  to  him ;  that,  admitting  his  previous 
knowledge  of  the  sale,  this  fact  is  a  matter  of  no  conse- 
quence, the  deed  of  sale  not  being  complete  and  binding 
until  its  authenticity  had  been  legally  proved,  and  that  he 
had  brought  forward  his  claim  within  the  period  of  one 
month  from  the  date  of  the  decision  of  the  suit  instituted 
by  the  purchaser.  Under  these  circumstances,  should  the 
period  be  reckoned  from  the  date  of  the  deed  of  sale  exe- 
cuted in  favour  of  the  purchaser,  or  from  the  date  of  the 
adjustment  of  the  suit  instituted  by  him  f 

B.     The  right  to  pre-emption  cannot  exist  without  proof  Case  of  a 

of  the  Tuluh-i-mowcLsibut,  or  immediate  claim.  For  this  there  preemption 

is  no  specific  period  assigned,  but  all  authorities  agree  in  ^^o»  thongh 

declaring   the  necessity  of  its  being  made  by  the  person  gale,  omits  to 

claiming    the  right  to   pre-emption  on  the  instant  of  his  ^^^  ^^'^jl 

becoming  acquainted  with  the  sale,  without  the  least  delay,  after  formal 
n«.     -        ,      ,        ,  .  .  ,  1     ,  •p  11         adjudication 

ims  IS  absolutely  requisite,  so  much  so,  that  if  any  delay  of  the  pnr- 
occur,  the  claim  of  pre-emption  is  void;  for  it  is  a  claim  <^'^**®'''^«  • 
which  naturally  rests  upon  a  weak  foundation.  After  the 
immediate  claim  and  affirmation  by  witness,  comes  the  claim 
by  litigation,  which  signifies  the  preference  of  the  claim  to 
a  Court  of  Justice.  This  is  limited  and  confined  according 
to  one  doctrine  to  the  period  of  one  month^  from  the  date  of 

*  It  has  been  ruled,  however,  agreeably  to  the  majority  of  legal  opinions, 
ibat  no  lepgtb  of  time  baring  elapsed  previously  to  the  claim  of  litigation, 
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the  immediate  claim,  ia  tbe  absence  of  aoy  insnrmonn table 
obstacle.  It  appears  in  this  case  that  the  pefson  claiming 
the  right  to  pre-emption  was  aware  of  the  sale  previoasly 
to  the  amicable  adjnstment  of  the  soit  iustituted  by  the 
purchaser^  at  which  time  it  does  not  appear  that  he  made 
the  immediate  claim^  following  it  up  by  a  claim  of  litigation. 
Oq  the  contrary^  it  appears  that  he  declined  doing  so.  Hia 
claim  therefore  is  inadmissible.  The  statement  of  the  claim- 
ant as  to  his  having  become  acquainted  with  the  circnm- 
stances  of  the  sale  after  the  amicable  adjustment  of  the  suit, 
ia  of  no  avail  to  his  claim ;  this  being  in  fact  a  secoud 
information  which  cannot  legally  be  attended  to,  the  first 
information  being  that  contemplated  by  the  Law.  Hia 
pleas  therefore  as  to  this  particular  are  inadmissible. 

CASE  IV. 
Q.  Certain  lands  were  possessed  jointly  by  a  Hindoo  aad 
a  Moosulmaun.  The  heirs  of  the  latter  sell  a  portion  of  sQch 
joint  property  to  another  Hindoo^  who  is  a  stranger  to  the 
parties.  The  Hindoo  partner,  at  the  time  of  sale,  objects  to 
the  transaction,  and  offers  a  price  exceeding  that  paid  by  tbe 
purchaser,  claiming,  in  due  form,  his  right  of  pre-emptiou. 
Will  bis  claim  of  pre-emption  to  the  lands  so  sold  hold  good ; 
or  must  the  purchase  of  the  stranger  be  upheld  as  valid  f 

A  Hindoo  bas      R.     IJnder-these  circumstances,  as  the  claimant  is  a  part- 

tbe  right  of  ,  [^ 

pre-emption    ner  whose  property  is  intermixed  with  that  which  has  been 

MooB^maun*  ^^^^'  *"^  ^^  *^®  purchaser  is  a  stranger,  the  act  of  the  heira 

■eller,  of  the  Moosulmaun  must  be  considered  illegal,  and  injuriona 

towards  the  Hindoo  partner,  who  objected  and  claimed  hia 

right  of  pre-emption  in  due  form.     His  claim  of  pre-emption 

can  render  nail  tbe  claim  itaelf ;  beoanse  the  right  is  absolate  and  ioda- 
f  easible  after  tbe  immediate  claim,  and  tbe  claim  by  witness  bare  b«eo 
made.-- See  Frin.  Sboofaa  8,  note. 
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ilierefore  mast  be  recognized^  aod  fche  sale  to  the  stranger 
most  be  set  aside.* 


CASE  V, 

Q.  Three  persons  institate  a  suit  against  the  seller  and  the 
purchaser  of  certain  lands^  claiming  the  right  of  S^o/aa^  or 
pre-emption.  A  decree  was  passed^  reciting  that  the  defend- 
ants should  receive  the  sum  of  eighty  sicca  rupees,  being 
ibe  price  of  the  lands  in  dispute,  from  the  plaintiffs,  and 
snrrender  the  lands  into  their  possession  ;  but  the  plaintiffs 
did  not  pay  the  price^  as  ordered,  nor  did  they  take  posses- 
sion of  the  lands  by  obtaining  the  ezecntion  of  the  decree. 
One  of  the  plaintiffs  and  one  of  tbe  defendants  having  died 
in  tbe  interval,  the  surviving  plaintiffs,  after  the  lapse  of 
eleven  years,  eleven  months  and  sixteen  days  from  the  date 
of  decree,  pray  for  permission  to  deposit  the  price  of  the 
land  in  question,  and  to  be  put  into  possession  thereof. 
Under  these  circnmstances,  are  the  plaintiffs  entitled  to 
enforce  their  right  of  pre-emption  founded  on  the  judgment 
originally  pronounced  in  their  favor  ? 


R.     According  to  Law,  the  claim  to  the  right  of  pre- emp-  Former  judg- 
tion  holds  good,  and  the  order  of  the  Judge  decreeing  the  JJnder^ed^nn- 
privilege  thereof  is  available,  even  if  the  Shafee,  or  person  to  araiabie  in  a 
whom  the  right  of  pre-emption  appertains,  should  omit  to  emption. 
produce  the  price  of  the  land  in  dispute  at  the  time  of  the 
institution  of  the  suit,  but  it  is  incumbent  on  him  to  produce 
the  price  when  the  Judge  passes  a  decree  in  his  favour.    It 
is  declared  in  the  Hidaya,—"  The  Shafee  may  litigate  his 


•  See  the  remarks  on  claims  of  pre-emption  bj  Hindoos  in  the  Preface 
to  this  work. 
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claim  of  Shoofaa,  although  he  do  not  produce  in  Conri  tlie 
price  of  the  groand  in  dispute ;  but  when  the  fazdd  has  de- 
creed to  him  the  privilege  of  Shoofaa,  it  is  necessary  that  he 
bring  the  price/'  According  to  the  above  doctrine^  if  the 
decree  was  passed  for  the  immediate  deposit  of  the  valaeof 
the  lands  and  for  the  delivery  of  tbem  into  the  possesiioiiof 
the  plaiuUfifs^  the  claim  of  pre-emption  is  defeated  ouaccooni 
of  the  delay  which  occurred  in  making  payment  of  the  price. 
So  also  if  the  price  be  adjudged  payable  at  a  certaiu  time;  or 
the  usual  period  (being  one  month)  be  allowed  for  the  pay* 
ment^  and  payment  be  not  made  before  the  expiration  of 
such  period;  the  right  of  pre-emption  will  be  aonulled;  as  is 
laid  down  in  the  Futawa-i-NuhsKbundee, — "If  a  person 
purchase  a  house  for  a  stipulated  price  in  ready-mooey;  the 
Kazee  will  uot  pass  a  decree  in  favour  of  a  claimaut  to  the 
privilege  of  pre-emption^  until  such  claimant  produce  tbe 
price  or  appoint  a  determinate  period  for  its  payment^  to 
which,  if  he  conform,  his  claim  holds  good  ;  otherwise  not." 
In  this  case,  agreeable  to  both  the  above  doctiioes,  the 
claim  of  pre-emption  is  legally  null  and  void,  on  account  of 
the  delay  which  occurred  in  the  payment  of  the  price. 

CASE  VI. 
Q.     A  person  sells  his  landed  property  to  his  father  or  bis 
brother.    According  to  Law,  does  such  sale  to  a  relation 
exclude  a  stranger  from  claiming  the  right  of  pre-emp' 
tion  f 

Claim  of  pre«      B.    In  a  legal  point  of  view  the  claim  of  a  straDgeo 

emption  i 

agaiDst  the     having  the  right  of  pre*emption,  is  not  defeated  bytu^ 
tiFe^"  "^  **"    circumstance  of  the  purchaser  being  a  relative  of  the  seller, 

relation    not    being  considered  any  ground  whereon  to 

found  a  claim  to  pre-emption. 
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CASE  VII. 
Q.  A  dispate  arising  between  the  person  who  has  the 
right  to  pre-emption  of  certain  lands^  and  the  seller  and  the 
purchaser  of  those  lands,  the  former  oonteuding  thht  the 
price  paid  by  the  purchaser  amouuted  to  two  hundred  rupees 
only^  and  the  two  latter  maintaining  that  Ihe  price  paid 
was  eight  hnhdred  rupees,  the  evidence  on  both  sides  being 
60  equal  as  to  form  no  ground  for  a  determination,  and 
it  being  urged  by  the  former^  that,  in  the  event  of  a  dispute 
in  such  matters,  the  Law  declares,  that  the  selling  and  pur- 
chasing parties  should  be  put  to  their  oaths,  it  is  required 
to  be  stated,  whether  or  not,  according  to  the  provisions  of 
the  Moohummudan  Law,  it  is  incumbent  on  the  seller  and 
purchaser  above-mentioned  to  verify  by  oath  their  respec- 
tive allegations  7 

B.     According  to  Law,  if  the  person  who  has  the  right  Bnles  wbere 
to  pre-emption,  and  the  purchaser,  differ  in  their  allegations  by  pre-emp- 
respecting  the  amount  of  the  price  paid,  an  oath  is  incnm-  ohaBer^differ* 
bent  on  the  purchaser  alone.  If  they  both  produce  evidence,  r®?«^>"*g  *^® 
that  of  the  person  having  the  right  to  pre-emption,  is  pre- 
ferable.    These  opinions  are  delivered  in  conformity  to  the 
doctrine  laid  down  in  the  Eidaya.    If  the  purchaser  and 
Sbafee,  that  is,  person  having  the  right  to  pre-emption, 
differ  regarding  the  price,  the  assertion  of  the  purchaser 
must  be  credited,  because  here  the  Shafee  claims  the  right 
to  the  property  at  a  smaller  price,  which   the  purchaser 
denies ;  and  according  to  Law,  the  declaration  of  a  defend- 
ant on  oath  must  be  credited.    They  must  not  both  be  sworn, 
1>eoause  the  Shafee  is  plaintiff  against  the  purchaser,  but  the 
purchaser  is  not  plaintiff  against  the  Shafee,  he  being  at 
liberty  either  to  claim  or  resign  the  property  in  question, 
and  they  cannot  both  be  called  upon  to  swear.    If  they  both 
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prod  nee  evidence,  that  prodaoed  by  the  Shafes  must  be 
credited  according  to  Haneefa  aud  Moohummud.* 

CASE  VIII. 
Q.  1.  A  certain  parcel  of  land  has  been  sold,  which  is 
bounded,  on  the  one  side,  by  a  Hindoo  Temple,  and,  on  the 
other,  by  the  property  o£  a  private  individual.  The  Super- 
intendent of  the  Temple  and  the  private  individual  both 
claim  the  right  o£  pre-emption.  Under  these  circumstances 
which  of  the  two  parties  should  be  considered  as  possesaing 
the  superior  claim  f 

Several  R.  1.     Under  the  circumstances  stated,  neither  party  is 

pw"n^tion.  ©^fci^led  to  preference,  and  their  claims  of  pre*emptioa 
deserve  equal  consideration.  After  they  shall  both  ba?e 
contributed  in  equal  proportions  to  pay  the  yalue  of  the  pro- 
perty, they  are  each  entitled  to  one-half ;  according  to  the 
Hidaya, — "  Where  there  is  a  plurality  of  persons  entitled 
to  the  privilege  of  Shoofaa,  the  right  of  all  is  iequal,  aud  no 
regard  is  paid  t6  the  extent  of  their  several  properties. 
So  also  in  the  same  authority, — ^'A  Moosulmann  and  a 
Zimmee  being  equally  affected  by  the  principles  on  which 
Shoofaa  is  established  and  equally  concerned  in  its  opera- 
tions, are  therefore  on  an  equal  footing  in  all  cases  regard- 
ing the  privilege  of  Shoofaa  ;  and  for  the  same  reason  a  man 
or  a  woman,  an  infant  or  an  adult,  a  just  man  or  a  reprobate, 
a  free  man,  or  a  slave  (being  either  a  Mokatib  or  MazooD)i 
are  all  equal  with  respect  to  ShoofaaJ*  j 

•See  Prin.  Bhoofaa  12.  Aboo  Yooenf  is  of  a  oontnury  opinioB*  a»^ 
maintaiDB  that  the  evidence  of  the  purchaser  is  entitled  to  a  preference 
in  credit;  but  his  arguments  ha?e  been  satisfactorily  refuted  in  the 
Bidaya,  Vide  Hamilton's  translation,  page  678,  vol.  8.  And  the  expon- 
tion  of  the  Law  in  this  case  seems  conformable  to  the  general  doctnod 
of  efidenoe,  that  the  oath  of  the  defendant  and  the  evidence  of  the 
plaintiff  are  severally  entitled  to  pref  erence.^See  Prin.  Glaims  and  /adicifti 
Hatters,  25  and  29, 
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Q.  2.  Supposing  the  property  which  the  right  of  pre- 
emption is  claimed  to  be  under  litigation,  will  this  circum- 
stance invalidate  the  claim  f  ^ 

/  f 

B.  2.    A  claim  of  pre-emption   preferred  by  a  person  Case  of  claim 
having  the  proprietary  right  of  vicinage,  is  under  all  err-  under  miga- 
cumfltances  valid^  and  cannot  be  defeated  by  the  fact  of  ^^^°* 
the  property  claimed  beiug  under  litigation. 

CASE  IX. 
Q.  1 .  A  person  makes  a  Bye^lrwuffa,  or  conditional  sale, 
to  another  of  his  Aymah  (rent-free)  ground,  with  the  trees 
which  were  planted  thereon,  for  a  term  of  ten  years.  The 
conditional  purchaser  is  pnt  into  hand  fide  possession  of  the 
land,  and,  after  some  years,  the  conditional  vender  makes 
an  absolute  sale  of  it  to  a  third  person,  to  satisfy  the  debt 
dnetotbe  conditional  purchaser.  Under  these  circumstances, 
is  the  right  of  Shoofaa,  or  pre-emption,  claimed  by  the  pro- 
prietor of  the  village  in  which  the  Aymah  land  is  situated 
and  who  received  Malikana,  or  a  proprietary  tithe  of  its 
prodnce,  admissible  or  not  ? 

R.  1.  If  a  Moohnmmndanrnler  obtain  a  territory  by  con« 
quest,  he  is  at  liberty  either  to  reinstate  the  original  posses- 
sors of  the  lands,  taking  rents  from  them ;  or  to  transfer 
them  to  the  possession  of  some  other  natives  of  the  country 
on  the  same  terms,  or  to  distribute  them  among  the  soldiers 
of  his  army  and  to  fix  a  tenth  of  their  annual  produce  to  be 
levied  from  them.  From  this  it  follows  that,  at  the  first 
period  of  conquest,  the  lands  belong  to  the  Bytoolmal,  or 
public  treasury.  The  ruler  is  at  liberty,  from  the  time  of  his 
accession,  to  bring  the  produce  of  the  lands  into  the  public 
treasury,  not  conferring  on  individuals  the  proprietary  right 
to  any  part  of  them,  but  to  let  them  out  in  farm.    In  the  same 
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manner  the  ruling  powei^  has  anihority  to  farm  those  lands 
Trhioh  have  escheated  to  him  by  the  death  of  the  anoient 
proprietors  leaving  no  heirs.  The  anther  of  the  Buhroorayiqf 
relating  the  doctrine  of  Bheikhribn  Homan,  on  the  subject  of 
lands  situated  within  a  city^  has  the  following  passage:^ 
^*  Lands  situated  within  a  city  are  not  subject  to  the  payment 
of  land-rent;  but  a  tax  is  levied  on  them  of  the  nature  of 
house-rent,  owing  to  there  being  no  person  therein  from 
whom  the  payment  of  land-rent  is  due.''  It  appears  also  to 
be  the  case  with  regard  to  Hindoostan,  that  a  great  part 
of  the  territory  has  come  into  the  possession  of  the  mlipg 
power  by  conquest,  and  that  many  of  the  lands  appertaining 
thereto  have  since  become  the  property  of  the  State,  or 
having  been  left  in  the  possession  of  the  former  proprietorSi 
have,  in  process  of  time,  been  resumed  by  reason  of  the  death 
of  the  incumbents  leaving  no  heirs.  There  is  a  certain  de- 
scription of  persons  called  Mooquddims,  or  chiefs  of  villagesi 
and  head-farmers,  who  are  considered  as  proprietors ;  and 
derive  a  tithe  from  the  lands  which  is  termed  Nanhar  or 
MaUkana,  or  the  proprietary  share  of  the  produce.  And  as 
the  ruling  power  is  at  liberty  to  relinquish  his  claim  of 
revenue  whenever  it  may  be  deemed  fit,  so  also  ^he  is  at 
liberty  to  make  over  by  gift  the  lands  which  are  the  property 
of  the  State  to  any  pei-son,  who  may  be  considered  deserving 
to  hold  them  as  a  rent-free  tenure.  Contrary  opinions  have 
The  Bale  of  an  been  entertained  by  learned  men  on  the  subject  of  royal 
il^rdmuSbie  gr»o^#  as  to  whether  they  are  the  property  of  the  donee  or 
th^M^"h  ^  ^^^'  ^^^  ^^  difference  of  opinion  originates  in  reasons  which 
madan  Law,    it  is  noedless  to  enumerate  in  this  place*    The  fact  Wf 

and  the  Zem-     ,,,  t-.  -i.^  ii.n 

indar,  within  that  the  donco  has  just  80  much  right  as  may  have  been 

H  is^Bitnate^  transferred  to  hira,  whether  it  consist  in  a  mere  exemption 

has  t)ie  right  f ,.Qm  ^^^^  payment  of  rent,  or  the  actual  proprietary  poeseB- 

tion.  Bion  of  the  lands  formerly  appertaining  to  the  State.    I^ 
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is    laid    down    in  the  3foo/t6«<,—'*  Property  obtained  by 
gift  in  perpetaity  is  considered  in  tbe  light  of  an  absolnte 
estate/'    It  is  stated  also  in  the  MooTchtusur-oohMooheet^ — 
*'  A  person  pnt  the  following  question  to  il6oo  Huneefa  : — 
If  a  king  make  a  gift  of  property  belonging  to  the  public  trea- 
Bnry,  to  a  person  considered  deser?iug  of  it^  will  the  proper- 
ty BO  given  belong  absolately  to  the  donee  F    He  said  in 
reply  that  the  donee  wonld  be  entitled  to  enjoy  it  as  his  own 
ezclosively.  The  same  person  pnt  a  second  qnestion  : — ^If  the 
donee  die^  leaving  heirs,  and  after  his  death  the  ruling  power 
make  a  gift  of  the  same  property  to  a  third  person^  is  the 
second  gift  valid  or  not  F    Aboo  Huneefa  said  in  reply  that 
the  second  gift  wonld  be  null  and  void/^     The  true  interpi*e- 
tatiou  of  the  above  doctrine  is  to  confine  it  to  corporeal  pro- 
perty,  capable  of  actual  seizin ;  and  not  to  extend  it  to  pro- 
perty of  an  incorporeal  nature,  or  fluctuating  property,  such 
as  the  receipt  of  rents.    The  rulers  of  Hindoostan,  when  they 
made  gifts  of  lands,  execntedJ^rman^,  or  mandates,  in  which 
they  directed  their  officers  in   the  interior  to  measnre  the 
ground,  to  define  the  boundaries,  and  to  deliver  them  in  full 
possession  to  the  donees ;  but  they  did  not  simply  give  them 
an  assignment  of  the  produce.     Accordingly  they  (the  offi- 
cers) measured  the  lands  situated  in  the  estates  of  the  pro- 
prietors, and  defining  their  boundaries,  delivered  them  to  the 
donees,  with  the  consent  of  the  proprietors,  deducting  the 
rent  of  the  lands  so  separated  from  the  settlement  made  with 
the  proprietors.    According  to  the  question  it  is  understood, 
that  the  claim  of  preemption  made  by  the  Zemindar  in  this 
case  is  founded  on  the  supposition  that  the  if  j^maAdar  is  ab- 
solute proprietor,  and  (as  is  common  in  the  part  of  the  coun- 
try in  which  this  question  originated)  that  he  is  at  liberty 
to  sell  or  farm  the  lands  as  he  pleases.    Under  these  circum- 
Btances  the  claim  of  pre-emption  made  by  the  Zemindar 
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in  whose  estate  the  lands  are  situated,  is  legal  and  valid,  by 
reason  of  the  vicinity  and  junction  of  both  estates. 


Q.  2.  The  Shafee,  or  person  who  has  a  right  to  pre-emp- 
tion, declines  to  pnrchnse  the  land  at  the  price  demanded  by 
the  proprietor,  and  states  that  he  will  not  pay  for  it  more 
than  a  certain  snm.  Afterwards  the  proprietor  sells  the  land 
to  ft  third  person,  on  receiving  liis  own  price.  In  this  case 
is  the  Shafee  at  liberty  to  bring  forward  a  subsequent  claim 
founded  on  his  right  of  pre-emption  T 


Befoial  to  R.  2.  The  claim  of  the  Shafee  to  the  right  of  pre-emption 

amoaiit  de-     ciinnot  be  adduced  until  after  the  land  has  been  actually  sold 
tlie^iwner^       to  another  person,  and,  from  the  question,  it  appears  that  the 
previona  to     Shafee,  before  the  sale  took  place,  and  consequently  before  he 
not  defeat  the  wns  entitled  to  set  up  any  claim  to  pre-emption,  declined  to 
emptiou^^^    purchase  the  land,  statiug  that  he  would  not  pay  more  than 
a  cei'tain  price  for  it.     Now,  as  this  happened  before  the 
sale,  and,  consequently,  before  he  had  any  right  of  pre- 
emption, his  former  refusal  cannot  operate  to  defeat  his  claim 
of  pre-emption  subsequently  preferred ;  but  if,  after  the 
sale,  he  wanted  to  purchase  the  ground  at  the  same  price 
which  he  first  offered,  and  refused  to  pay  the  amount  which 
had  been  agreed  upon  between  the  seller  and  purchaser, 
such  refusal  clearly  amounts  to  a  renuuciation  of  the  right 
of  pre-emption,* 

•  The  above  question  originated  in  a  snit  instituted  in  the  HUah  Court  of 
Bhahabad^  the  Law  officer  of  which  Court  gave  it  as  his  opinion,  that  toe 
Zemindar  was  not  entitled  to  pre-emptiou,  assigning  as  his  reason  for  U^ 
opinion,  that  the  Ayma\  or  rent-free  lands,  situated  within  his  estate  did  do^ 
foriA  a  fit  subject  of  sale,  inasmuch  as  the  Aymahdar  was  proprietor  oolyo 
the  Government  share,  which  had  been  relinquished  to  him  by  the  '"""^ 
power,  after  dednctiug  the  tenth  part  as  the  proprietary  share;  andtbw 
therefore  he  bad  no  right  to  dispose  of  the  absolute  property  in  the  Jsn<wi 
but  only  of  so  much  of  the  produce  as  belonged  to  him,  which  did  notfo"" 
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CHAPTER  IV. 

PMCBDBNTS  OF  GIFTS. 
CASE  I. 

Q.  A  perfton  dies^  leaving  three  heirs,  and  during  liis 
life-time  he  ezeooted  a  deed  of  gift,  conveying  to  one  of 
tbem  his  entire  property  to  the  ezclasion  of  the  rest.  Is 
Baoh  act  allowable;  and,  if  allowable,  is  it  requisite  that  the 
si^atare  of  the  two  other  heirs  shoold  be  affixed  to  the 
deed,  and  is  soch  testimony  indispensable  to  its  validity  ? 

B.    It  is  allowable  for  a  person  to  make  over  all  his  pro-  Of  gifts  made 
perty  by  gift  to  one  of  his  heirs,  if,  at  the  time  of  making  InJfokieM"^ 

a  sabjeot  on  which  pre-emption  oould  be  fonncled.  The  question  having 
been  sabseqoently  referred  to  the  Patna  Provinei<U  Courts  an  opinion  in 
oi^poeition  to  that  of  the  Shahahad  Law  officer  was  recorded,  which  induced 
a  reference  to  the  Sudder  Dewan^e  Adawlut.  In  the  reply  to  the  first  ques- 
tion, the  Law  officers  have  entered  into  a  disquisition  at  some  length  with 
the  Tiew  of  refuting  the  opinion  that  all  royal  grants  are  necessarily  limited 
in  their  nature,  and  of  showing  that,  in  some  instances,  an  absolute  proprie- 
tary right  is  conferred.  This  principle  seems  to  be  recognised  in  the  regu- 
lations of  Government,  and  there  is  no  doubt  but  that  persons  possessing 
royal  grants,  confirmed  by  competent  authority,  since  the  Company's 
aoeession  to  the  Dewane$f  as  hereditary  rent-free  tenures,  have  the  same 
right  to  dispose  of  them  as  other  proprietors  have,  who  pay  Government 
revenue  on  their  estates.  The  difference  of  opinion  in  the  present  case 
seems  to  have  originated  in  the  Aymahdara  having  been  considered,  on  the 
one  hand,  as  proprietors  of  so  much  only  of  the  produce  of  the  estate  as 
would  haf  e  been  the  share  of  Government,  had  the  estate  been  subjected  to 
the  payment  of  revenue,  the  proprietary  right  to  the  remainder  continuing 
rested  in  the  original  proprietor  j  while,  on  the  other  hand,  they  were  con- 
sidered as  having  an  absolute  proprietary  right  over  the  whole  rent-free 
tenure,  the  original  proprietor  receiving  a  commutation  equal  to  a  tenth 
pmrt  of  the  produce  of  the  property  of  which  he  had  been  divested,  and  to 
which  tenth  part  he  would  still  oontinue  to  be  entitled,  into  whatever  hands 
the  estate  passed.  The  latter  opinion  seems  most  consonant  to  reason  and 
nraotice.  Had  the  former  opinion  been  held  to  be  the  more  aathentio  one, 
the  right  of  pre-emption  would  not  attach  in  the  case,  as  then  the  profits 
only  would  have  been  the  subject  of  sale,  and  (agreeably  to  Prin.  Shoo- 
ffsa,  8)  the  right  of  pre-emption  does  not  i^ply  to  moveable  property.— 
Vid$  App.  Tit.  Pre.  24. 
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tbat  gif t'^  ibe  donor  was  in  a  state  of  health  and  soaud  dis- 
posiug  mind ;  aod^  evea  thongh  at  the  time  he  was  sicki  tbe 
gift  is  valid,  provided  he  sabsequently  recover  from  tbe 
sickness.  Bat  if  he  died  in  eonseqnence  of  such  sickness, 
the  disposition  holds  good  to  the  extent  of  a  third  only  of  the 
donor's  property  j  tbat  is  to  say,  the  donee  will  be  entitled 
to  one-third  only,  and  tbe  remaining  two-thirds  will  be  dis- 
tributed among  the  other  beirs.*  According  to  the  Eidayar" 
*^  It  is  to  be  observed  as  a  general  rale,  that  where  a  persou 
performs  with  bis  property  any  gratnitons  deed  of  immediate 
opemtion  (tbat  is  not  restricted  to  his  death),  if  he  be  io 
health  at  the  time,  each  deed  is  valid  to  the  extent  of  all  Iiis 
property ;  or  if  he  be  sick,  it  takes  effect  to  tbe  extent  of 
one-third  of  his  property*  It  is  also  to  be  remarked,  that  a 
sickness  of  which  a  person  afterwards  recovers^  is  considered 
in  Law,  as  health,  because  upon  his  recovery  it  is  evident 
tbat  no  one  else  has  any  right  to  his  property/'  The  testi- 
mony of  the  other  heirs  is  not  necessary  to  the  validity  of  tbe 
deed.  It  is  good  to  all  intents  and  purposes  without  their 
Witnesses  in-  evidence,  and  its  authenticity  may  be  established  by  tbe 
no  contract  depositions  of  wituemes  who  are  strangers ;  besides  in  no 
but  marriage,  contract  is  the  evideuce  of  witnesses  a  necessary  condition, 
except  in  that  of  marriage.  It  is  merely  resorted  to  for 
purposes  of  judicial  proof,  should  it  be  required. 

CASE  II. 
Q.  A  person  makes  a  formal  gift  to  his  wife  of  atweWe^ 
anna  share  of  his  landed  property,  and  she,  having  heeovae 
seized  and  possessed  thereof,  afterwards  makes  a  verbal  g>^^ 
of  the  whole  of  it  to  tbe  wife  of  her  grandson.  Is  such  g^^ 
made  ore  tenus  valid  according  to  Law?  And,  in  w^**^ 
of  it,  can  tbe  grandson's  wife  take  tbe  property  so  couveyed 

•  But  the  donee  being  an  heir,  will  not  be  enUtled  to  one-tbird  erev^ 
unless  the  other  heirs  consent.— See  Prin.  Gifts  11. 
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B.  Uoder  these  cironmstaDces^  if  the  donor  separated  A  ferbai  gift 
Uie  landed  property  disposed  of  by  gift,  and  put  his  wife  into  ^[x^^  ^ 
coiD|dete  possession  and  enjoyment  thereofi  the  gift  will  be 
good  and  valid  according  to  Law.  Ag^in^  if  the  donee  make 
a  Terbal  gift  of  the  property  which  she  had  so  acquired,  to 
her  (grandson's  wife,  and  put  her  into  possession,  such  gift 
most  also  be  upheld  as  good  and  valid,  provided  it  be  estab- 
lished by  the  evidence  of  two  men,  or  one  man  and  two 
women.^ 

CASE  III. 
Q.    Is  a  gift,  whether  with  or  without  a  consideration,  or 
sale  of  property  not  distinctly  defined  and  separated  from 
other  property,  valid  or  otherwise  f 

R.    The  gift,  whether  with  or  without  a  consideration,  of  Of  undefined 
undefined  property,  provided  it  admit  of  being  rendered  dis-  £jeg.  ^ 
tinct  and  separate,  is  invalid ;  but  the  sale  of  such  property 
is  allowable  and  holds  good  as  far  as  the  right  and  tiilo  of 
the  seller  is  concerned  ;  but  it  cannot  affect  the  interests  of 
parties  not  privy  to  the  contract.t 

CASE  IV. 

Q.  1.  A  Moosulmaun  dies,  leaving  three  wives.  By  the 
first  wife  he  had  a  son  and  a  daughter  ;  by  the  second  wife 
be  had  a  daughter,  and  by  the  third  wife  a  daughter. 
Before  his  death  he  executed  a  deed  of  gift  of  all  his  pro* 
party  to  his  three  wives,  but  he  had  not  divided  it,  or  put 
them  into  possession.  In  this  case  is  the  deed  above- 
mentioned  valid  or  not;  and  under  that  deed  of  gift  can 
the  heirs  of  the  widows  take  possession  7 

*  Sea  FriD,  Claims  2. 

t  Vide  Appendix  Tit.  Deed,  wherein  a  caee  is  reported  in  which  a  gift 
WIS  held  invalid  because  the  consideration  was  undefined  and  unknown.-— Iii>. 
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An  undivided  R.  1.  The  deed  of  gift  is  not  valid  :  the  heirs  of  the 
pewo^B,*of^  donor,  whoever  they  may  be,  inherit  his  property.* 

which  thej 

did  not  obtain      Q^  2.    If  any  one  of  the  widowa,  or  their  heirs,  shonld 

possession  ^  tf  * 

during  the       dispoBO  of  a  portion  of  the  land  whioh  belonged  to  their 

ti^e,  fnTalid.  deceased  hnsband,  by  gift  or  sale,  wonld  sach  sale  or  gift 

be  valid  to  any  extent  ? 

A  gift  of  more  R.  2.  The  gift  by  any  of  those  persons  would  be  invalid ; 
er's  right  is  but  it  is  allowable  for  any  of  them  to  sell  their  own  shares, 
Uit'  uT^^^lid  s^  "^"^^  ^  *^W  ^^ttay  legally  sacceed  to  by  inheritance. 
to  the  extent  They  cannot  however  sell  defined  portions  (by  land  measure- 

of  the  right.  .     .    ,     .      ,  • 

ment)  of  their  shares.j 

CASE  V. 

Q.  A  woman  executes  a  deed  of  gift  in  favour  of  two 
persons,  transferring  to  them  her  right  and  title  to  her  entice 
property,  real  and  personal.  She  also  granted  them  per- 
mission to  make  a  division  of  the  property  so  given  between 
themselves ;  and  they  accordingly  divided  the  property  two 
or  three  months  after  the  date  of  the  gift.  Is  such  a  pro- 
ceeding valid  according  to  Law;  or  was  it  essential  to  the 
validity  of  the  deed  of  gift,  that  the  division  should  have 
taken  place  simultaneously  with  the  transfer  f 

*  This  transaction  mnst  have  been  held  to  be  invalid  acoording  to  the 
lloosolmann  Law,  whether  viewed  in  the  light  of  a  bequest  or  of  a  gift.  In 
the  former  case  it  wonld  have  been  contrary  to  the  Law,  whioh  prohibits  a 
Moosnlmann  from  bequeathing  more  than  a  third  of  his  property,  and,  in  the 
latter  case,  seizin  is  requisite. 

t  The  reason  for  this  opinion  is  that,  to  render  gift  valid,  seizin  is  i«qal« 
site ;  but,  as  the  widow's  shares  are  unascertained,  theie  cannot  be  seisin 
of  what  in  itself  is  unknown  and  undefined.  A  sale,  on  the  other  hand,  is 
allowed  because  it  is  not  necessary  to  the  validity  of  such  contract,  that 
present  seizin  should  take  place.  Possession  may  take  place  after  the 
share  sold  has  been  defined  and  ascertained  by  partition.  In  fact,  it  is  a 
sale  of  the  seller's  right  and  title,  whatever  that  may  prove  to  be ;  but  sale 
specifying  the  extent  of  interest  by  land*measurement,  when  the  extent  if 
unknown  and  undefined,  is  preposterous  and  illegal. 
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R.     The  law  requires  that  any  tiling  which  is  capable  of  I"  »  ffi^^  of 
division,  when  given  to  two  persons,  shonld  be  divided  by  pertytotwo 
the  donor,  at  the  time  of  the  gift,  or  immediately  subse-  £^^a'*oMen- 
qnent  to  the  transfer  and  prior  to  the  delivery  to  the  donees,  tiRl  prior   to 
ia   order  that  the  objection  of  confusion^  may  be  avoided, 
and  full  and  complete  seizin  obtained,  which  is  essential  to 
the  validity  of  a  gift.     It  appears,  in   this  case,  that  the 
property  given  was  divided  by  the  donees  with  the  consent 
of   the  donor,  two  or  three  months  snbseqnent  to  the  date 
of   the  deed  oi  transfer.     Such  a  proceeding  is  not  legal. 
To  render  it  valid,  it  was  essential  that  the  delivery  and  the 
division  shonld  have  been  simultaneons.f 

CASE  VI. 

Q.  A  person  executed  a  deed  of  gift  in  favour  of  his 
nephew,  conferring  upon  him  the  proprietary  right  to  certain 
lands,  of  which  he  (the  donor)  was  not  in  possession,  but  to 
recover  which  he  had  brought  an  action,  then  pending, 
against  his  wife.  By  the  same  deed  he  made  over  to  him 
certain  other  landed  property  of  which  he  was  possessed. 
Abont  a  month  after  execnting  the  deed,  the  donor  died,  and 
the  donee,  in  virtue  of  the  gift,  lays  claim  to  the  litigated 

*  The  word  in  tlie  original  ^UM^  strictly  aignifies  iiidefliiitneBS.  I  have 
hero  however  rendered  id  by  the  term  "  confasioa"  as  more  expreSBive  of 
the  eignifioatioD  intended  to  be  conveyed. 

f  The  Law  officer  of  the  Zillah  Court  of  Shahabad  being  oonealted  as  to 
this  qaestion,  maintained  that  the  proceeding  was  valid,  and  the  authority 
for  making  the  division  g^nted  by  the  widow  was  sufficient  to  legalise  the 
gift,  although  such  division  took  place  two  or  three  months  subsequently  to 
the  transfer,  and  was  carried  into  effect  by  the  donees.  Other  Law  officers, 
asd  ultimately  those  attached  to  the  Court  of  Sudder  Dwfanee  Adaiolut, 
however,  having  been  consulted,  the  doctrine  here  laid  down  was  asoer* 
taioed  to  be  correct.  As  I  have  before  had  occasion  to  notice  an  instance 
in  which  the  opinion  of  the  Shahabad  UoofU9  (Moulovee  Sjfud  Ahmudee) 
WM  overruled,  I  think  it  but  an  act  of  justice  to  that  individual  to  state, 
tbat  from  personal  knowledge  of  his  character,  I  believe  him  to  be  a  very 
respectable  and  learned  man, 
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property*    Under  iliese  circamsianceB  ia  his  claim,  uoder 
the  deedj  allowable  ? 


Anj  gift  not  B.  The  gift  of  a  thing  not  in  the  possession  of  the  donor 
i>^t^on  ^^ringr  his  life-time  is  null  and  void,  and  the  deed  contain- 
daring  bis  iiig  SQch  gift  is  of  DO  effect,  because,  in  cases  of  gift,  seizin 
noli  and  T^id.  ^^  ^  coudition.  Gift  is  rendered  valid  by  tender,  acceptance 
and  seiziu ;  but  in  gift,  seizin  is  necessary  and  absolntely 
indispensable  to  the  establishment  of  proprietary  rigbt. 
According  to  the  Eidaya, — "Gifts  are  rendered  valid  by 
tender,  acceptance  and  seiziu.  The  Prophet  has  said,  a  gift 
is  not  valid  without  seizin.  So  also  if  the  thing  gi?en  be 
pawned  to  or  nsnrped  by  a  stranger."  So  also  in  the  Shwrht 
Viqaya, — "  A  gift  is  perfected  by  complete  seizin."  As 
the  gift,  therefore^  is  null,  the  claim  of  the  donee  is  inad- 
missible, and  the  deed  is  invalid,  as  far  as  regards  the  lands 
of  which  the  donor  was  never  possessed.  But,  with  respect 
to  the  other  lands  conveyed  at  the  same  time,  the  donee  is 
entitled  to  them,  if  the  donor  pnt  him  into  possession.  I( 
however  the  donor  died,  without  conferring  possession,  the 
claim  of  the  donee  to  them  also  is  inadmissible.* 

CASE  vn. 

Q.  A  person  gives  an  nndefined  part  of  lands,  belonging 
to  a  certain  Yillage»  to  the  sons  of  his  daughter.  He  after- 
wards makes  a  gift  of  the  whole  of  the  lauds  belonging  to 
the  village,  together  with  all  his  other  property  (his  son 
having  died  before  him)  to  the  son  of  his  son.  Bat  there 
were  others  who  had  a  right  of  partnership  in  the  property 

*  The  reason  of  the  rate  is,  that  seisin  and  deliTery  oannot  be  effeoied, 
TB?hen  the  thing  is  not  in  the  possession  of  the  donor.  It  is  of  no  oonaoqjiBnoe 
how  the  possession  has  been  parted  with,  even  though  the  proprietary 
right  be  expressly  retained,  or  claimed,  as  in  the  case  of  a  pledge  or  of  si^ 
usurpation ;  but  if,  after  the  donor  reooyer  it,  he  pnt  the  donee  in  posse'* 
sion,  it  is  snffioient. 

NoTB  TO  Case  VL— Fide  Case  X.  In  this,  the  donor  died  before  the 
donee's  snit ;  in  that,  the  donors  were  li?ing  apparently  when  the  donee 
sued.— Ftde  Case  XIV.— Ed. 

Vid4  Appendix  Tit.  Contract  1,  wherein  a  case  is  reported  upholdix^S 
this  dootrinei — Bd. 
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80  alienated  by  bim.  He  bad  two  daagbters  living  at  tbe 
time  be  made  tbe  gift,  aud  be  retained  tbe  property  doting 
hia  life-time,  tbe  douee  being  excluded  from  possession. 
Accordiug  to  Law,  is  sucb  gift  valid,  or  otberwise  ? 

B.     Under  tbe  oircumstances  stated,  tbe  first  gift  to  tbe  Gifts  &re  in. 
sons  of  bis  daagbter  is  nail  and  void,  from  tbe  oircumstance   ^hat  oirclim. 
of  its  being  indefinite,  aud  of  its  baviug  been  retracted.'*'   stauoet. 
The   second  gift  likewise  to  tbe  son  of  bis  son  of  all  tbe 
lands,  togetber  witb  all  bis  otber  property,  is  null  aud  void, 
f  roui  tbe  circumstance  of  tbe  donor's  not  possessing  ezcln* 
eive  rigbt,  of  bis  baving  retained  possession  of  tbe  property 
daring  bis  life-time,  and  of  tbe  donee's  being  excluded  from 
possession.     Sucb  gifts  possess  not  tbe  requisite  conditions 
of  validity. 

CASE  VIII. 

Q.  A  person  died,  leaying  two  sons  and  a  widow.  Tbe 
eldor  son,  during  bis  life-time,  continued  in  possession  of  tbe 
estate  of  his  deceased  fatber,  providing  for  the  maintenance 
of  bis  mother  and  younger  brotber.  The  elder  sou  died, 
leaviogi  besides  his  motber  and  younger  brotber  above-men- 
tioned, a  widow  and  a  daughter.  After  liis  death,  bis  widow, 
bis  daughter  and  bis  brother  entered  into  an  agreement 
thai  ten  out  of  sixteen  sbares  of  the  landed  property  sbould 
belong  to  bis  brotber  and  bis  mother,  and  that  the  remain- 
ing six  sbares  sbould  belong  to  bis  widow  and  his  daughter. 
Tbe    agreement   was   drawn  up  and  duly  attested  by  all 

*  Although  agreeably  to  Prin.  Gifts  18,  a  gift  to  a  relation  cannot  gener- 
aUy  be  resumed,  yet  there  is  a  special  exemption  made  in  the  case  of  a 
donation  from  a  father  to  a  son  or  grandson,  the  resnmption  of  which  it 
declared  to  be  allowable. 

NoTS. — It  wiU  be  noticed  that  the  author  does  not  mention  the  authority 
permitting  the  retraction  of  a  gift  made  to  a  son  or  grandson. — Vide  Cas* 
XIV.— Bd. 


Digitized  by 


Google 


204  Precedents  of  Gifts. 

tiie  persona  aboye-meDtioned,  except  the  mother  of  the 
deceased^  and  ii  does  not  appear  whether  she  was  or  was  not 
a  party.  The  parties  separately  enjoyed  the  profits  of  their 
respective  allotroentSi  althongh  no  partition  of  the  lands  took 
place.  Some  time  afterwards  the  brother  made  an  assign- 
ment^ in  the  nature  of  a  gift>  to  a  stranger,  of  the  profits  of 
two  ont  of  his  ten-anna  share.  Is  snch  assignment  good 
after  his  death,  supposing  him  never  to  have  put  the  donee 
into  possession  dnring  his  life-time,  and  is  it  good,  suppos- 
ing that  he  had  put  him  into  possession  f  In  either  case, 
was  the  mother  also  competent  to  dispossess  the  donee,  and 
how  would  the  case  be,  if  the  mother  herself,  previously  to 
the  agreement  above  alluded  to,  had  made  an  absolatd  giK 
of  all  her  husband's  property  to  the  donee  in  qoestion  f 

B.  It  appears  from  all  the  circamstances  connected  with 
this  case,  that  the  gift  iu  qaestion  is  invalid,  and  that  it  iS; 
after  the  death  of  the  donor,  absolutely  null  and  void;  and 
the  property  so  transferred  will  revert  to  the  heirs  of  fct® 
donor,  because  it  is  evident  that  the  produce  only  was  trans* 
ferred,  the  ground  itself  being  the  common  property  of  aJl 
the  heirs,  it  not  having  undergone  division  ;  and  according 
to  Law,  the  gift  of  unrealized  produce  without  the  land  is 
wholly  invalid.  It  is  immaterial  whether  the  donee  was  or 
was  not  put  into  possession  of  the  produce  of  the  common 
lauds;  for,  in  both  cases,  the  gift  is  invalid,  an  undefined 
seizin  not  being  held  to  constitute  legal  seizin.  Under  these 
circumstances,  either  the  mother,  or  any  other  heir  of  ^^^ 
donor,  is  at  liberty  to  dispossess  the  donee.  The  mother 
was  not  competent  to  make  over  by  gift  to  the  donee  &i^ 
the  property  belonging  to  her  husband,  because  the 
estate  of  her  husband  was  the  joint  property  of  all  the 
heirs.    A  gift  even  of  her  own  portion  is  invalid,  that  being 
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undefined  and  nob  adnoiitting  ot  legal  seiaiu ;  so  tliat  in 
e?ery  yiew  of  the  case,  the  gift  is  entirely  null  and  void. 
Shwrhi  Viqaya, — "  The  gift  of  milk  in  the  udder,  of  wool 
upon  the  back  of  a  goat,  of  grain  or  trees  upon  the  groand, 
or  of  fmit  npon  trees,  is  iu  the  natare  of  the  gift  of  an  nii- 
defioed  part  of  a  thing ;  and  such  gifts  are  prohibited  unless 
•epamted  from  the  property  of  the  donor,  and  seizin  be  8nb«  The  gift  of 
•eqaently  made  of  them."    Bat  as,  iu  this  case,  the  trees  o^e^W  of 
were  not  cut  down,  and  the  donee  did  not  make  regnlar  seiz-  onh^r^nn-^' 
ia  daring  the  life-time  of  the  donor,  the  heir  of  snch  donee  ^«a*»»«i  pro- 

dnoe,  10  in- 

IS  not  competent  to  come  in  and  to  establish  the  validity  of  ▼s^iid  witboafe 
the  donation  by  the  performance  of  any  act  on  his  own  part ;  the  ^d^ 
because  he  is  qaite  a  stranger  to  the  transaction.  The  ac- 
ceptance was  not  expressed  by  the  heir,  bnt  by  the  ancestor, 
who  died  before  separation  and  seisin.  In  the  Hidaya,  in 
tbe  chapter  treating  of  reti*actiou  of  gifts,  it  is  stated, — "  If 
the  donor  should  die,  his  heirs  are  strangers  with  respect  to 
the  contract,  since  they  made  no  tender  of  the  thing  given.'' 
It  appearing  therefore  that  the  property  was  not  separated 
and  delivered  into  the  possession  of  the  donee,  the  right  was 
Bot  trauBfeiTed  from  the  donor  daring  his  life-time,  and 
after  his  death  it  devolves  on  his  heirs.  It  is  laid  down  also 
in  the  Eidayar^^*  Seizin  in  cases  of  gift  is  expressly  ordain- 
ed, and  conseqaently  a  complete  seizin  is  a  necessary  condi- 
tion, but  a  complete  seizin  is  impracticable  with  respect  to 
^  indefinite  part  of  divisible  things,  as  it  is  impossible,  in 
8Qch,  to  make  sieziu  of  the  thing  given  without  its  conjunc- 
tion with  some  thing  that  is  not  given,  and  that  is  a  de- 
fective seizin.*'  So  also  in  the  Viqaya, — *'  Gift  is  perfected 
by  complete  seizin.'*  And  in  tbe  Shurhi  Viqaya, — "  A  gift 
o!  part  of  a  thing  which  is  capable  ot  division,  is  not  valid 
ttulesa  such  part  be  divided  off,  so  that  seizin  may  be  definite 
wd  not  inclnde  any  thing  else.*'     It  is  evident  therefore 
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that  a  seizin  of  nude6ned  property  is  itself  iadefiuite,  and 
cannot  be  considered  valid.* 


CASE  IX. 

Q.  The  father  of  an  infant  child  (who  is  her  legal  gaard- 
inn)  residing  at  a  distance  of  three  stages  from  her^  the 
mother  of  snob  infant  makes  a  gift  to  her  of  certain  pro- 
perty. On  account  of  the  extreme  tender  age  of  the  donee, 
acceptiiuce  of  the  gift  did  not  take  place  on  lier  part,  and, 
by  reason  of  her  minority,  the  mother^  that  is  to  eay  the 
donor,  with  whom  the  infant  was  residing,  remained  in  pos* 
session  of  the  property  given,  after  the  gift  had  been  made. 
Under  these  circumstances,  is  such  gift,  seizin  of  which  had 
not  been  made  by  the  donee,  valid  and  binding,  or  otherwise  t 

B.     If  a  mother  make  a  gift  to  her  infant  daughter,  who 
is  residing  with  her,  of  property  which  is  distinctly  her  own; 
if,  by  reason  of  the  minority  of  thedanghter,  acceptance  did 
not  take  place  on  her  part,  and  the  property,  from  the  same 
canse,  continued  in  the  possession  of  the  donor,  and  if  the 
father  was,  at  the  time  of  the  gift,  at  a  remote  distance,  the 
Case  of  gift      gift  is  legally  valid  and  binding.     The  seizin  of  the  mother 
^nee^The        ^'^'>  under  such  circumstances,  be  equivalent  to  that  of  her 
legal  goardian  daughter,  and,  On  her  signifying  her  consent,  the  gift  is  com- 
plete  without  the  donee's  seizin.     This  doctrine  is  maintain- 
ed in  the  Hidaya  and  various  other  legal  anthorities.     lui 
the  Jouhura  Nyura,  in  the  chapter  treating  of  marriage, 

*  The  principle  of  the  Law  in  this  case  is  that,  in  the  instance  of  trees 
growing  on  the  land  and  not  cat  down,  they  are  mixed  with  the  land  itself, 
which  18  other  property,  and  which  formed  no  part  of  the  gift,  and  conse- 
quently, that  seizin  of  the  gift  cannot  take  effect  without  inclading  in  the 
seizin  something  which  formed  no  part  of  the  gift.  The  same  objections 
apply  to  the  gift  of  onrealized  prod  ace,  independently  of  which,  the  gift  of 
any  thing  to  be  prodaced  in  /aturo  is  nuU  and  void,  even  thoagh  the  means 
of  its  prodaotion  be  in  the  possession  of  the  donee.  ^See  Prin.  Gifts 
5  and  6. 
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qaesfcions  are  introduced  from  the  Moosfee  and  the  Fiddtoa* 

i-hoobra  in  explanation  of  the  term  Oheebut-i-moonqutcM,  or 

remote  distance^  in  which  it  is  held  to  mean^  if  the  guardian  What  ooosfci- 

of  the  infant  be  at  the  distance  of  three  stages,  and  it  is 

stated  in  the  Futawa-i-surajeea,  in  explanation  of  the  same 

term,  to  signify,  if  the  guardian  be  at  the  distance  of  three 

days'  journey,  and  it  is  explained  in  the  Rasail-ool-arkan, 

that  one  stage  means  as  far  as  a  person  may  be  able  to  travel, 

at  a  moderate  pace,  in  the  shortest  day  of  the  year,  between 

morning  and  the  setting  of  the  sun. 


CASE  X. 

Q.  Should  the  property  left  by  two  brothers  devolve 
entirely  on  their  widows,  and  if  the  whole  property  should 
not  devolve  on  them,  to  wliat  poi*tion  will  they  been  titled,  and 
to  whom  will  the  remainder  go  ?  Are  the  widows  entitled 
to  dispose  of  their  late  husbands'  property  by  gift,  and  if  they 
Lave  a  right  to  do  so,  is  the  deed  of  gift,  executed  by  tliem, 
in  favour  of  one  of  the  husbands'  heirs,  available  in  Law  ? 


R.  If  the  property  of  the  husbands  be  insufficient  to 
satisfy  the  debt  of  dower  which  their  widows  have  a  right  to 
claimj  the  whole  property  will  devolve  on  them ;  and  if  it 
shoald  be  more  than  sufficient  for  this  purpose,  the  pro- 
perty will,  in  the  first  instance,  be  applied  to  satisfy  their 
claim,  and,  after  such  satisfaction,  if  there  remain  any 
surplus,  it  will  be  made  into  four  parts,  of  which  one-fourtb 
of  tbeir  respective  husbands'  estate  will  go  to  the  widows  in 
right  of  inheritance,  provided  there  are  no  children  nor  son's 
children.  If  no  dower  should  be  due  to  the  widows,  and  their 
claim  to  dower  should  have  been  otherwise  satisfied,  one- 
foorth  of  the  whole  property  will  go  to  them,  and  the  remain- 
ing three-fourths  will  go  to  the  other  heirs  of  the  husbands. 
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If  the  widows  were  seized  of  their  husbands'  property  in  vir- 

tue  of  proprietory  rights  as,  foriastance^  ill  satisfaction  oCtheie 

dower^  in  this  case  they  are  entitled  to  dispose  of  it  by  gift; 

otherwise  they  can  only  dispose  of  it  to  the  extent  of  their 

own  interests,  and  their  gift  of  the  wliole^  in  favour  of  one  oE 

t)ie  husbands'  heirs^  is  inadmissible.     According  to  the  first 

supposition,  tlie  property  given,  after  complete  seizin  by  one 

of  tlie  husbands'  heirs,  will  belong  exclusively  tohimasdonee. 

According  to  the  second  supposition,  the  donee  will  take 

the  prop«»rty  to  the  extent  only  of  tlie  donor's  interests,  aud 

the  remainder  will  go  to  such  person  or  persons  as  may  be 

entitled  thereto  in  virtue  of  their  right  of  inheritance ;  for, 

Of  Bapenreni-  in  this  Case,  the  gift  is  not  rendered  null  and  void  by  reasou 

nesi'^in  case  ^^  ^^^  donors  not  possessing  exclusive  proprietaiy  right,  io- 

of  gift.  asnmch  as  the  iudefiniteuess  was  supervenient.^     Altbongli 

the  widows,  at  the  time  of  the  execution  of  the  deed  of  gift) 

were  not  seized  of  the  property,  yet  if.  agreeably  to  their 

desire,  the  donee,  in  pursuance  of  a  judicial  decree,  became 

Gift  of  pro-    subsequently  seized  thereof,  the  fact  of  the  donoi-'s  having 

poBseBBkm' of  ^^^  ^^^  ^^  possession  at  the  time  of  making  the  gift,  is  nob 

the  donor,       sufiScieut  to  invalidate  it.     It  is  laid  down  in  the  Buhroo* 

when  vaUd.      ^^y.^  ^^  ^j^^  subject  of  the  gift  of  outstanding  debts,— 'jA- 

*  The  meaning  of  thia  is  that,  when  a  person  makes  a  gift  to  another  of 
property,  of  which,  apparently,  the  donor  was  the  sole  proprietor,  but,  to  • 
part  of  which,  the  right  of  a  third  person  was  established,  at  a  period  of 
time  sabseqaent  to  the  gift,  the  donee  wiU  take  to  the  extent  of  tbo  interest 
of  the  donor,  notwithstanding  the  snperrenienfc  indefiniteness,  or,  in  other 
words,  notwithstanding  the  fact  of  its  being  sabseqaently  ascertained,  ttot 
the  donor  was  not  sole  proprietor  of  the  property  gi^en  at  the  time  of  gut. 
It  would  have  been  otherwise  bad  Uie  right  of  a  third  person  been  reoog* 
iiized  to  exist  at  the  time  of  the  gift,  which  woold  in  that  case  hare  boon 
nnll  and  Toid  ah  initio. 

Bat  it  ii  nevertheless  necessary  that  possession  should  be  gi^en  by  ths 
donors  as  soon  as  they  have  it  in  their  power  so  to  do,  althongh  a  new  formal 
declaration  of  gift  is  not  requisite,  and  it  is  moreoyer  requisite  that  the  pro- 
perty should  be  in  existence  at  the  time  of  the  gift,  although  not  abiolaieiy 
necessary  that  it  should  be  in  the  possession  of  the  donor. — See  Prin.  Gii^  ^' 

NoTK  TO  Casb  X. — Vide  Oase  VI.  In  this,  the  donors  appear  to  *»*^*j**^ 
alive  when  the  suit  was  brought :  in  that,  the  donor  was  dead,  and  hw  doc 
possession  during  bis  life- time,  whioh  circumstance  constitutes  the  difference 
between  these  two  cases.  In  one,  possession  oould  be  given  by  the  donor; 
in  the  other,  death  prevented  the  delivery.— Fide  Case  XIY.—Sd. 

Vide  Appendix  Tit.  Contract  1,  wherein  a  oase  is  reported  pronoonciDiT 
similar  conveyance  invalid.— £0. 
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nftn  makes  over  hia  ontstanding  debta  by  gift  to  a  person 
nrho  is  not  indebted  to  him,  directiug  the  donee  to  collect 
mch  debts  and  take  them  for  his  owa  nse,  this  gift  ia 
rnlid/'*  It  is  evident  that  iu  such  case,  the  amoant  of  the 
Sebts  BO  ti-ausferredy  was  not  in  the  donor's  possessioni 
bat  the  gift  ia  nevertheless  admissible,  and  the  donee,  after 
reab'zing  the  debts,  becomes  sole  proprietor  of  the  amount. 
The  case  in  consideration  is  analogous,  as,  from  the  terms 
of  t)ie  deed  of  gift,  it  appears  that  the  donors  directed  the 
donee  to  make  complete  seisin, 

CASE  XI. 

Q.  1.  If  the  master  of  a  slave  make  a  gift  to  snch  slave 
ot  all  bis  property,  does  the  Law  reqnire,  as  a  condition  to 
the  validity  of  the  gift,  that  he  should,  in  the  first  instance, 
eniancipate  the  slave  f 

R.  1.     If  the  master  of  a  slave  make  a  gift  of  all  his  pro-  Of  a  gift  to  % 
perty  to  such  slave,  withoat  having  previously  emancipated  "  *^®' 
him,  such  gift  will  be  null  and  void,  because  the  master  is 
proprietor  of  every  thing  acquired  by  his  slave.    If  a  master 
therefore  intend  to  make  a  gift  to  his  slave,  the  Law  requires 
that  he  should  emancipate  him  iu  the  first  instance. 

Q.  2.  A  deed  of  gift  recites  that  the  donors  have  poai* 
tively,  and  without  any  reserve,  g^ven  to  the  donee  all  the 
lands  situated  within  a  certain  place.  Is  such  deed  vitiated 
by  the  circnmstance  of  its  not  specifying  the  boundaries  of 

the  lands  ? 

« 

H.  2.    If  the  boundaries  of  the  lands  given  are  well  in  a  deed  of 

known,  and  do  not  require  specification,  and  no  doubt  exists  Sot  necesswi 

regarding  them,  it  is  not  necessary  to  specify  them  at  the  I'he"^^^^^- 

time  of  making  the  gift.    If  mention  of  the  boundaries  was  riea,  if  weU 
omitted  in  the  deed  of  gift,  the  omission  mnst  be  attributed 

*  NoTB.— Baillie,  at  page  6  of  his  Treatise  on  Sale,  shows  from  the  Hidaya, 
'ol.  in,  p.  208,  that  the  sale  of  a  debt  is  invalid,  and  the  quotation  referre<| 
^«  implies  that  the  transfer  even  is  objectionabl©.— Ed. 
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to  on  error  on  tlie  part  of  the  scribe^  because  it  is  costomary 
to  insert  the  mention  of  the  bonndariea  in  legal  dooamonUi 
of  this  natni*e.  But  anoh  error  does  not  vitiate  the  gift.  It 
there  exist  a  donbt  reapeotiog  t)ie  bonndariea  of  the  lands 
given^  a  specification  of  them  at  the  time  of  gift  ia  necessary. 

Q.  3.  Supposing  Gholam  Hoosein  Khan  to  be  the  heir 
of  Badan  Khan  and  Asalut.  Is  the  circumstance  of  His 
absence^  at  the  time  they  made  the  gift  to  the  ploiutiffi 
sufficient  to  invalidate  such  gift  ? 


Consent  of  R.  3.     When  a  person  gi?es  his  property  to  a  stranger, 

not  requisite  neither  t)ie  knowledge  of  the  heir,  nor  hia  presence,  is 
to  a  gift.         necessary  to  render  the  gift  good  in  Law. 

Q.  4.  The  plaintiff  was  educated  from  his  infancy  in  fcbe 
house  of  Budun  Khan.  He  relinquished  his  familyi  hia 
tribe,  and  his  religion,  and  became  a  conyert  to  the  Moo- 
hnnunudan  faith*  As  Budun  Khan  and  hia  wife  were  old 
and  infirm,  and  had  no  children,  he  managed  all  their  eon- 
cerns>  and  every  thing  was  at  his  command  and  disposal. 
Those  persons  made  a  gift  to  him  of  the  whole  of  their  pro* 
perty  and  effects,  not  of  a  part  only,  (abont  which  there 
might  have  originated  a  doubt,  as  to  what  was  intended  to 
be  given,  and  what  retained).  Under  such  circumstanoeS) 
does  the  Law  require  that  each  individual  article  aboold 
have  been  pointed  out,  and  that  specific  designatiou'and 
mention  of  each  of  them  should  have  been  inserted  in  the 
deed  of  gift  7 

Bpecifloation  B.  4,  If  the  articles  given  were  clearly  known  to  th® 
w^eiethe*^t  ^^^^^  ^^^  ^^^  douee,  and  the  donee  accepted  and  took 
comprigesthe  possession    of  them,    their  specification  ia  not  necessary 

whole  proper-  .  i    j     « 

tyofthe         to  the  validity  of  the  gift.     Ia  drawing  up  legal  docn- 
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meuts^  specification  is  asaal ;  but^  if  omitted,  the  gift  itself  donors,    and 
is  not^  tm^oovding  to  Law^  iavulidated,  .    favour  of  only 


one  donee. 


CASE  XIL 

Q.  A  person  had  two  sons,  oue  of  whom  died  before  him, 
leaving  a  wife  and  a  daughter.  The  person  above  alladed  to 
made  a  gift  of  half  of  his  property  to  the  widow  and  daughter 
of  his  deceased  son,  without  defining  their  respective 
shares.  He  remained  in  joint  possession  of  the  property 
with  them,  and,  some  time  afterwards,  he  took  from  the 
donees  an  agreement,  nominating  him  to  the  management  of 
the  property  given.  Daring  liis  life-time  he  regularly  paid 
to  the  donees  the  profits  of  half  the  property.  Under  these 
circumstances,  is  the  undefined  gift  to  the  two  donees  in 
question  good  and  valid,  according  to  Law,  after  the  decease 
of  the  donor  ? 


R.  It  appears  in  this  case  that  the  deceased  proprietor 
made  an  undefined  gift  of  half  his  property  to  the  widow 
and  daughter  of  his  deceased  son,  without  specifying  their 
respective  shares,  and  that  he  caused  them  to  execute  an 
agreement,  nominating  him  (the  donor)  to  be  manager  of  the 
half  given  to  them,  continuing,  however,  during  his  life-time 
to  give  them  regularly  half  the  profits;  under  these  cir- 
cumstances, if  the  property  in  question  be  of  an  indivisible 
description,  such  as  a  well  or  a  pond,  the  gift  will  be  valid. 
But  if  the  property,  which  is  the  subject  of  the  donation,  was  Gift  of  nnde- 
diviiible,  such  as  land,  and  there  were  two  donees,  whose  (thongh  dU-  ^ 

respective  shares  were  not  defined,  all  authorities  concur  in  y^sibie)  to 

*^  ^  '  two    paupers 

admitting  the  validity  of  the  gift,  if  the  donees  were  paupers  is  valid. 

or  in  indigent  circumstances,  and  it  cannot  be  resumed  after 

the  death  of  the  donor  ;  but  if  the  donees  were  rich,  the  gift 

triU  be  invalid,  and  seizin  therefore  will  be  of  no  effect.  The 
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death  of  either  the  donor  or  douee  operates  to  preclade  the 
resamptton  of  a  gift.* 

CASE  XIII. 
Q.  1.    Two  persona  are  joiut  proprietors  of  an  estate. 
The  one  makes  over  to  the  other  the  proprietary  right  to  his 
share.    Does  theoircamstauce  of  the  donor's  having  a  joiat 
interest  invalidate  the  transfer  7 

Objeciion  of  B.  1  •  Supposing  the  donor  to  have  been  of  sound  dispos- 
iiot\ppli<»W©  ^^S  niiod,  the  circumstanoes  of  his  being  joint  proprietor 
to  a  gift  made  does  not  by  any  means  invalidate  the  transfer:  because,  in 

by  a  person  "         ^ 

to  his  sole       this  instance^  the  objection  of  indefiniteness,  arising  from  a 

par  ner.  confusion  of  Several   interests,   which  renders  a  transfer 

invalid,  does  not  exist.     This  supposes  that  there  was  no 

other  person  possessing  a  proprietary  right  in  the  property 

transferred,  except  the  donor  and  donee. 

Q.  2.  Supposing  the  donee  to  have  been  an  infant  at  tlie 
time  of  the  transfer,  will  seizin  on  his  behalf  by  the  brother 
of  his  grandfather,  be  a  sufficient  seizin  according  to  Law  ? 

Of  a  gift  l^  a  R.  2.  Such  Boizin  will  not  be  deemed  legally  sufficient, 
because  the  Law  requires  seizin  by  the  donee>  except 
in  the  case  of  a  gift  made  by  a  father  to  his  minor  soo, 


•  It  is  a  principle  of  Law  (see  Prin.  Gifts  7)  that,  in  the  case  of  »  K^ 
to  two  or  more  donees,  the  interest  of  each  should  he  separated  and  defio^^* 
The  exception  to  the  role,  in  the  case  of  a  charitable  gift  to  penpexBf  tf 
accounted  for  by  two  arguments,  the  casuistry  of  which  may  perhaps  be 
excused  for  the  sake  of  their  charity.  Aocordiug  to  one  antborityt  ^^ 
reason  is,  that  the  Almighty  Author  of  all  Bounty  is  the  immediate  and  ^^ 
Donee,  from  whom  it  reverts  to  the  poor ;  while  according  to  another 
authority,  the  reason  is,  that  a  charitable  gift  resembles  a  HibaM  Jt9K>,  or 
gift  for  a  consideration,  (see  Prin,  Gifts  15),  in  which  mutual  seizin  not  bewg 
necessary,  the  objection  of  indefiniteness  (which  is  a  proTcntative  of  neit^J 
does  not  apply.  The  consideration,  it  is  maintained,  consists  in  the  ple^^^ 
rcBultiug  from  the  consoioosnesa  of  having  performed  s  virtaooB  aotioB* 


father  to  his 
minor  son. 
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aud  a  few  other  specially  excepted  instances.  Accor ding  to 
the  Shurhi  Viqaya^-^**  A  gift  made  by  a  father  to  his  child 
is  perfected  by  the  mere  declaratiou  of  it/'  Tbe  gift  of  a 
stranger  to  such  child  is  perfected  by  his  seizin^  if  he  have 
diBcretion,  or  by  the  seizin  of  his  father  or  graudfatber 
or  mother,  provided  he  is  residing  with  her,  or  even  by  the 
aetzin  of  a  stranger  who  has  the  care  of  the  minor.  Snch  is 
the  doctrine  maintained  in  the  Bidaya  and  other  authori- 
ties. The  meaning  of  it  is,  that  if  a  father  make  a  gift  to 
his  child,  that  is  to  say,  his  minor  son,  who  may  not  have  dis- 
cretion,  consisting  in  tbe  capacity  of  distinguishing  between 
that  which  is  advantageons  for  him  and  the  reverse,  such 
gift  is  completed  by  the  mere  declaration  of  it,  and  there  is  Seiiin  of 
no  necessity  for  acceptance  or  seizin  on  the  part  of  the  safficienUn 
donee.  But  if  a  stranger  make  a  gift  to  a  child,  such  gift  ^'^'^^^  «»■«»• 
^ill  be  perfected  on  the  seizin  by  the  donee,  if  he  have  dis- 
cretion, or  by  seizin  made  on  his  behalf  by  his  father  or 
^andfather,'or  guardian  appointed  by  ihem,  or  failing  those 
persons,  by  his  mother,  or  by  the  seizin,  on  his  part,  of  a 
stranger  who  has  the  care  of  his  education  and  under  whose 
protection  he  lives.  The  seizin  therefore  by  the  grand- 
father's brother  will  not  be  legally  sufficient,  unless  the 
donee,  during  his  minority,  was  living  under  the  protection 
of  that  relation. 


Q.  3.  Supposing  the  grandfather's  brother  not  to  have 
surrendered  possession  to  the  minor  until  he  attained  tbe 
age  of  majority,  will  this  circumstance  invalidate  the  trans- 
fer, admitting  that  the  minor  was  living  under  tbe  protec- 
tion of  that  relation  f 

R.  3.     Such  circumstance  will  not  invalidate  the  transfer,  And  of  pro* 
because  in  point  of  fact  the  seizin  of  the  grandfather's  ^®*®"' 
brother  is  equivalent  to  the  seizin  of  the  minor. 
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Q.  4.  If,  afc  ilie  lime  of  trausferring  ilie  proprietary 
I'igbt,  there  was  a  third  sbarer  ia  the  estate  in  question, 
will  this  circumstauce  in?ulidate  the  transfer  of  the  donor's 
share  f 


Gift  how  in.         R,  4.     Sucli  oircamstance  will,  andoabtedly,  iavalidate 

son  of  inde-     the  transfer,  because  it  superiuduces  the  legal  objection  oE 

auiteuess.        iodefiuiteness.     Uuless  the  share  of  the  donor  be  separated 

and  parcelled  o£E  from  the  joint  property,  either  previously 

or  subsequently  to  the  gift,  it  operates,  to  preveut  a  legal 

transfer  of  proprietary  right. 

CASE  XIV. 
Q.  A  person  died,  leaving  as  his  heirs,  two  widows  and 
a  daughter.  A  few  years  after  his  death,  both  the  widows 
made  over  by  gift  to  the  daughter,  all  their  right  and  title 
to  the  property  left  by  the  husband.  She  (the  donee)  execut- 
ed an  agreement  in  favour  of  her  mother,  engaging  to  pro- 
vide her  during  her  life-timiD  with  food  and  raiment,  and 
after  her  death  to  perform  her  funeral  ceremony  and  obsd* 
quies.  The  donors  caused  the  rents  of  the  estate  to  bap^a 
to  the  donee,  who  afterwards,  before  the  death  of  her  Step- 
mother, disposed  of  the  landed  property  so  acquired,  by  gift 
to  the  defendant,  and  he,  four  months  after  the  death  of  the 
donor,  (who  died  before  her  step-mother),  took  possession  of 
all  her  property,  in  virtue  of  the  gift.  It  is  proved,  by  the 
testimony  of  witnesses,  that  the  donee  is  a  son  of  the  donors 
uncle,  but  whether  the  son  of  a  paternal  or  of  a  maternal 
uncle,  does  not  appear.  Now  the  mother  of  the  first  donee 
(that  is  to  say,  one  of  the  widows  who  survives)  wisbofl  to 
revoke  the  gift  which  she  made  iu  favour  of  her  daughter. 
Under  these  circumstances,  is  she,  according  to  theMoohnm- 
mudan  Law,  competent  to  resume  the  gift,  and  to  reoo^^'^ 
the  estate  from  the  possession  of  the  second  donee  or  not  ( 


Digitized  by 


Google 


Pt*ecedents  of  Gifts.  215 

R.     According  to  La w^  the  gift  wliiob  was  tnAde  by  the  of  a  gift  with 
widows  of  tbeir  legal  shares  is  valid  and  good.     It  is  laid  '^^^l[^  ^"^^• 
down  10  the  Viqaya,^^''  If  two  persons  jointly  make  a  gift  of 
a  lioase  to  one  man,  it  is  valid/^     The  agreement  ezecated 
by  the  daughter,  in  favonr  of  her  mother,  does  not  invalidate 
tbe  gift;  as  is  declared  in  the  Eidaya,-^''  Qifts  are  not 
affected  by  being  accompanied  by  invalid  conditions.     The 
gift  is  perfected  by  the  donoi-^s  delivering  the  possession  of  it 
to  the  donee.'*     So  also  in  the  Viqaya, — *'  Gift  is  perfected 
by  complete  seizin/*     The  donor  is  not  entitled  to  revoke*  A  gift  from 
the  gift  which  she  made  in  favonr  of  her  daughter,  because,  camiot  be 
in  this  case,  there  are  two  obstacles  to  resumption ;  first :  the  w«u»ned,  nor 
death  of  the  donee;  agreeably  to  the  doctrine  laid  down  in  the  death  of 
the  Cunzood  Ihiqaiq, — ''  One  obstacle  to  the  resumption  of  a         ^^^' 
gift  is  the  death  of  one  of  the  parties ;''  and,  secondly,  rela- 
tion  within  the  prohibited  degrees;  as  is  stated  in  t)ie 
Hidaya, — '^  If  a  person  make  a  gift  of  any  thing  to  his  rela- 
tion within  the  prohibited  degrees,  it  is  not  lawful  for  him  to 
resome  U."t    The  donee  made  over  all  her  property  by  gift 
to  the  son  of  her  nncle,  who  did  not  however  make  complete 
seixin  of  it  during  her  life«time ;  on  which  account  her  gift  in 
iavonr  of  him  is  null  and  void ;  as  is  laid  down  in  the 
Ibrahim  Shaheer^"  A  gift  cannot  be  perfected  bat  by  the 
complete  seizin  of  the  donee/'    So  also  in  the  Hidaya,--^"  IE 
the  donee  take  possession  of  the  gift  in  the  meeting  of  the 
deed  of  gif t»  without  the  order  of  the  giver,  it  is  lawful,  upon 
a  favourable  construction.  If,  on  the  contrary,  he  should  take 
possession  of  the  gift  after  the  breaking  up  of  the  meeting, 
it  is  not  lawful,  unless  he  have  the  consent  of  the  giver  so  to 
do*'*    The  gift,  which  was  made  by  the  donee  in  favour  of  Bnfc  it  may 
her  uncle's  son  being  thus  null  and  void,  the  property  in  Jj^^heb-^ln^^ 


•  KOTi.— Fu2«  Case  YII,  which  contains  an  opposite  opinion  in  the  case 
of  ihe  son  of  a  daughter, 

t  See  Frin.  Gifts  13. 
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defanii  of  the 
donee's  aeisin. 


Share  of  a  ' 
mother  with 
a  paternal 
uncle's  son, 


and  with  a 
maternal  nn« 
cle's  son. 


dispnie  Blionld  be  considered  as  tlie  estate  of  the  daughter, 
and  it  sliould  be  first  applied  to  pay  for  her  faneral  ceremony 
and  burial^  without  snperflnity  of  expense^  yet  without 
deficiency  ;  next  to  the  discharge  of  her  jnst  debta^  ihdn  to 
the  payment  of  her  legacies  out  of  a  third  of  what  remaias, 
after  her  debts  are  paid ;  and  if  there  remain  any  surplos  it 
should  be  made  into  three  parts,  of  which  one  will  go  to  her 
mother  as  her  legal  sliare^  and  the  remaining  two  to  the  son 
of  her  uncle  (if  he  be  the  son  of  her  paternal  uncle)  as  resi- 
duary ;  otherwise  he  will  not  be  entitled  to  any  share  of  ilia 
inheritance,  and  the  mother  will  take  the  whole  property 
left  by  the  daughter,  in  satisfaction  of  her  legal  share  and 
on  account  of  tlie  retnm.''^ 


CASE  XV, 

Q.  A  person,  after  the  death  of  his  first  wife^  without  any 
relinquishment  on  her  part^  or  satisfaction  made  by  him  of  her 
claim  to  dower,  marries  a  second  wife,  and  then  confers  on 
such  second  wife  the  proprietary  right  to  his  entire  property, 
in  lieu  of  dower.  He  however  does  not  put  her  into  posses- 
sion, but  retains  it  himself.  Afterwards,  when  of  a  sonnd 
disposing  mind,  he  exeontes  a  deed  conveying  to  tlie  heirs 
of  each  of  his  wives  the  joint  proprietary  right  in  his  estate, 
not  reserving  any  part  of  it.  Under  these  ciroumstancesj 
is  tlie  gift  in  lieu  of  dower,  made  by  him  to  his  second  wife, 
to  be  considered  valid  and  to  be  upheld,  notwithstanding  the 
debt  due  by  him  to  his  first  wife  on  the  same  account;  oris 
he  at  liberty,  notwithstanding  and  subsequently  to  such  gi(b^ 
to  distribute  his  property  among  the  heirs  of  both  his  wives  F 


*  The  reason  of  this  is,  that  a  paternal  ancle's  son  is  a  residoary  heir, 
and  inherits  together  with  a  legal  sharer ;  whereas  a  maternal  nnole'f  son 
ranks  among  the  distant  kindred  onlj,  who  are  altogether  ezclnded  from 
the  inheritance,  if  there  be  anj  legal  sharer  entitled  to  the  retam. 

Note  to  Cose  XIV.—  Vide  Cases  YI  and  X. 
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B.     If  the  person,  whose  first  wife  was  deceased,  in  mak-  Definition  of 

,  Hiba-hillwm, 

ing  the  gift  to  the  second  wife^  had  expressed  himself  to  this  or  mataal 
effect ;  that  he  had  made  a  gift  to^  and  conferred  on  her,  the  ^*  * 
proprietary  right  to  his  entire  property^  in  exchange  of  a 
certain  portion  of  her  dower^  this  is  not,  according  to  Law,  a 
gift  in  consideration  of  an  exchange,  bnt  it  is  a  contract  of  Hesembles  a 

,,.,  ,  ,..  t     im     1        trt      t     •     It  •     BH\e,  ftnd  seiz- 

6ale,  both  as  to  the  condition  and  enect.     ouon  is  the  nni-  inisuotreqai- 
versally  admitted  opinionj  and,  in  a  contract  of  sale,  seizin  is  ^'   ' 
not  a  requisite  condition.     The  circumstance  of  bis  being 
indebted  to  his  former  wife,  does  not  incapacitate  him  from 
concluding  a  contract  of  this  nature,  because  a  debtor  is  not 
precluded  or  interdicted  from  the  disposal  of  his  property. 
Such  contract  would  therefore  be  upheld,  the  tiling  sold  must 
be  considered  to  be  the  property  of  the  purchaser,  and  the 
seller  is  not  at  liberty  to  make  a  subsequent  disposition  of  the  Definition 
property  sold,  among  the  heirs  of  his  two  wives.     But  if  he  shurt-ooi 
had  expressed  himself  to  this  effect ;  that  he  had  made  a  gift  onsUimlatfon. 
to,  and  conferred  on  her,  the  proprietary  right  to  his  entire 
property,  on  condition  that  she  would  give  to  him  a  certain 
portion  of  her  dower,  and  the  donee  accepted  the  condition, 
it  would  be  a  gift  on  stipulation.     According  to  Law  it  is 
considered  in  the  light  of  a  gift  as  to  the  condition,  and  Refiembiea  a 

o  ®  Rif fc,  and  fleiz- 

sale  as  to  the  effect.     Seizin  is  requisite  to  its  validity,  and  in  is  requisite. 
the  gift  cannot  be  said  to  be  established  until  the  parties 
shall  have  made  seizin,  but  the  property  conferred  remains, 
as  formerly,  at  the  disposal  of  the  donor.  He  will,  therefore, 
be  at  liberty  to  make  a  subsequent  disposition  of  it  among 
the  heirs  of  his  two  wives,  because  an  owner  has  unlimited 
power  over  his  own  property.     Authorities  extracted  from 
the  commentary  of  Chulpee, — *'  I  have  given  to  yon  this  slave  Anthorities  in 
for  this  garment  of  yours  or  for  one  thousand  dirms.'*     To  Hiha-hiliwuM, 
which    proposal  the   person    addressed   assents.     This   is 
a  contract  of  sale,  both  as  it  regards  the  condition  and 

28 
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tlie  effect^  agreeably  to  the  doctrine  maintaiiied  in  tlie  Kifaya, 
and,  universally,  in  other  authorities.  So  also  in  the  Shurki 
Viqaya, — ''A  contract  of  sale  is  established  by  conferring  a 
riglit  to  one  thing  in  lien  of  another.'^  So  also  in  the 
Hidaya, — *'The  expressions,  *  I  have  given  you  this  for  that/ 
or  ^  take  it  for  so  much/  have  the  same  signification  as  the 
terms, '  I  have  sold,  or  purchased  from  yon/  ''  So  also  in  the 
Viqaya, — '•  Where  these  exist  the  sale  is  complete,*^  By 
these  are  meant  declaration  and  acceptance,  and,  when  these 
are  found  to  exist,  the  sale  is  binding ;  from  which  it  foUovrs 
that  seizin  is  not  a  condition,  and  where  these  do  not  exist. 

Of  inhibition  the  Sale  is  not  binding.     According  to  the  Shurhi  Viqaya,  a 

beoilitj.  *  person  of  disposing  mind  is  not  inhibited  by  means  of  im- 
becility or  profligacy  or  debt.  This  is  the  doctrine  of  Aloo 
Himeefa.    But,  according  to  Shafei  and  the  two  disciples, 

And  in  oases  a  man  may  be  inhibited  by  reason  of  imbecility.  Accord- 
pro  igaoy.  ^^^  ^  ^^^  Same  authority,  when  creditors  petition  a  Conrt 
of  Justice  to  restrain  an  insolvent  debtor  from  alienating  his 
property  by  sale  or  other  obligation,  an  order  to  that  effect 
may  be  granted.  According  to  Shafei,  a  profligate  person  may 
be  restrained  with  a  view  to  his  correction.  According  to  the 
commentary  of  Chulpee,  it  is  necessary,  in  the  case  of  an  in- 
hibition for  debt,  that  the  creditors  should  pray  for  the  re- 

Aiul  in  oases  straint  being  laid  ou,^  But,  in  the  present  instance,  it  does 
not  appear  that  the  creditors  made  any  petition  to  that  effect. 
In  the  Viqaya  it  is  stated  that  a  gift  on  stipulation  is  a  gift 

Anthoritiea  in  as  it  regards  the  condition,  and  therefore  seizin  is  requisite, 

Hih^a  ^    *  and  it  is  moreover  stated  to  be  a  sale  as  it  regards  the  effect. 

K"''''^  In  the  Shurhi  Viqaya  a  definition  is  afforded  of  what 
constitutes  a  gift  on  stipulation,  as  if  one  man  should  say 


*  Even  in  this  instance,  however,  the  inhibition  cannot  be  general,  bat 
the  debtor  may  be  restrained  from  doing  any  act  manifestly  coUosire  and 
prejudicial  to  the  interests  of  Lis  oreditoi*8,— See  Prin.  Debto  7. 
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to  another  :  ''  I  have  given  you  this  thing  on  the  condition  of 
year  giving  me  thaf  It  is  also  laid  down  in  the  Hidaya 
that,  in  all  CHses  of  contract  of  gift  on  stipulation^  rantual 
seiziu  of  each  of  the  articles  exchanged  is  necessary.^ 

CASE  XVI. 
Q.  A  respectable  individual^  who  died  seyen  or  eight 
years  ago,  had  three  wives.  By  his  first  wife  he  had  a  son 
and  two  daughters;  by  his  second,  two  sons  and  three 
dangliterSj  and  by  his  third,  only  one  danghter.  The  first 
wife  with  her  children  are  living,  aud  are  in  possession  of 
all  the  property  left  by  the  deceased.  The  second  and  third 
wives  died  before  their  husband,  but  their  children  survive^ 
and  those  by  the  second  wife  now  lay  claim  to  a  sum  little 
short  of  fifteen  thousand  rupees,  that  is,  to  forty-nine  out  of 
ninety-two  parts  of  the  estate.  The  first  wife  and  her  chil* 
dreu,  who  are  the  defendants  in  the  present  action,  plead^ 
in  answer  to  the  claim^  that  some  years  previous  to  liis  death, 
the  deceased  husband  made  over  all  the  property,  moveable 

*  This  case  exhibits  a  distiuoiion  between  the  terms  of  Hiha-bil  Itouar, 
or  mutual  gift,  and  Hiba-ba  ShurUool  Iwuz,  or  gift  on  stipulation. — See  Prin. 
Gifts  16  and  16.  The  distinction  would  at  first  sight  seem  to  be  merely 
of  a  Torbal  nature ;  but  from  the  nature  of  the  terms  ased,  it  does  not 
appear  to  be  wholly  groundless.  They  say  that  HibaMl  hvuz  is  a  sale  in 
every  sense  of  the  word.  In  Shle  mntnal  seizin  is  not  requisite  to  render 
the  contract  valid,  and  the  terms  in  which  a  contract  of  this  kind  is  entered 
into,  imply  that  the  articles  opposed  to  each  other  are  present,  and  tbat 
there  is  no  danger  of  either  party  suffering  from  the  other's  fraud.  "  I 
have  gpven  you  this  for  that*'  implies  that  the  consideration  is  pi*esent,  and 
that  the  person  will  take  care  to  receive  it  before  parting  with  his  pro- 
perty ;  and  the  Law  therefore  annexes  to  it  the  quality  of  a  sale,  both  with 
regard  to  the  condition  and  effect.  Hiba'ba  Shurt'Ool  Iwuz,  they  say,  is  a 
coniract  of  a  different  description.  The  terms  used  imply  a  contingency. 
Thus  "  I  have  given  you  this  on  condition  of  your  giving  me  such  a  thing.'' 
Now,  in  this  contract  it  is  observed,  that,  as  to  the  condition,  it  has  the 
property  of  a  gift,  in  which  seizin  is  requisite ;  otherwise,  if  it  were  valid 
and  binding  without  such  condition,  the  consideration  might  be  withhold, 
and  it  might  thereby  become  as  it  were,  a  nudum  pactum.  As  to  the  effect, 
this  contract  is  declared  to  have  the  property  of  a  sale,  tbat  is  to  say,  after 
reciprocaliiy  of  seizin,  it  becomes  in  effect  a  sale. 
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aud  immoveable^  ancestral  aud  acquired,  to  bis  firat  wi!e, 
by  a  deed  oi  Hiba-bil  Iwuziw  excLangefor  tbreelacBoi 
rupees  due  to  her  ou  account  of  dower>  wbioh  deed  was  dalj 
autbenticated  and  attested.  In  support  of  tbis  plea  the 
defendauts  filed  tbe  deed^  assigning  the  property  as  EibO' 
bil  Iwuz.  It  appears  from  the  evideuce  of  tbe  witnesses 
adduced  ou  tbe  occasion^  tbat  the  deed  in  question  was 
executed  by  the  deceased  husband^  to  appease  tbe  anger  of 
bis  T^ife,  who^  having  taken  umbrage  at  some  domestis 
occurrence^  was  on  one  occasion  about  to  leave  ber  hus- 
band's bouse  and  to  retire  to  tbat  of  ber  brotber.  It  fB^ 
ther  appears  from  the  evideuce  io  tbis  case  tbat^  althoagb 
the  deed  purporting  to  be  a  HibO'bil  Iwuz  recited  that  tlie 
contracting  parties  bad  made  mutual  seizin  of  tbe  artiolai 
opposed  to  each  other^  yet  that^  in  point  of  fact,  tbe  busband 
remained  in  possession  of  all  bis  property  till  Ins  deatii. 
Under  these  circumstances^  can  such  a  deed  operate  to  pre- 
vent a  devolution  of  the  property  agreeably  to  tbe  Laws  of 
Inheritance  f 


Gift  is  of  two       B.     Gift  is  of  two  kinds — it  is  either  unqualified  and  void 

*°  "*  of  any  consideration,  as,  where  the  donor  makes  an  absolute 

Of  Dnqnali-      gift  of  property,  in  which  case  seizin  of  tbe  property  givsii 

fied  giftB.         jg  eggential  to  the  validity  of  tbe  gift :  or  qualified,  of  which 

Of  qualified      there  are  two  descriptions,  first,  Hiborba  Shurt-ool  Iwvii 

^^  "'  which  is  accompanied  by  the  expression  of  a  condition,  ss\i 

consists  in  a  person  offering  to  give  to  another  something  on 

Of  Hiha-ha      condition  of  bis  receiving  from  the  donee  something  el86« 

lwu»!^*'*         In  this  case,  also,  seizin  of  tbe  thing  given  is  requisitCi 

and  it  is  also  essential  that  it  should  be  defined  and  separated 

from  tbe  rest  of  tbe  donor's  property.    But  this  description 

of  gift  resembles  a  gift  iu  the  first  stage  only,  and  sale  in 

the  last  stage ;  that  is,  after  tbe  receipt  of  tbe  consideratioo* 

Such   a  gift  therefore,  unaccompanied  by  seizin,  caanot 
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operate  to  prevent  the  devolation  of  the  property  agreeably 
to  ibe  Laws  of  luheritance^  after  the  satisfaotioii  of  all 
prior  olaims  on  the  estate^  such  as  debts^  dower^  legacies^  * 
&o.  Secondly^  Hiba^bil  Iwuz,  which  consists  in  a  person  Of  Hiha  hU 
saying  to  another  that  he  has  given  such  a  thing  for  such  a 
things  as  for  this  cloth,  or  for  this  slave,  or  for  a  thousand 
dirms  ;  and  this  description  of  gift  resembles  a  sale  in  both 
stages,  agreeably  to  the  nuiversally  received  opinion;  in 
which  case  the  seizin  of  the  donee  is  not  an  essential  condi- 
tion* It  appears  also  that  the  deed  executed  by  the  hus- 
band was  of  this  description,  and  if  it  be  duly  proved,  it  will 
certainly  supersede  all  claims  of  inheritance.  This  opinion 
is  delivered  in  conformity  to  the  doctrine  contained  in  the 
Hummadeea,  the  Kholciaa,  and  other  Law  Tracts.^ 


CASE  XVII 

Q.  A  person  dies,  leaving  two  wives ;  but  during  his 
life-time  he  made  a  gift  to  one  of  them  of  all  his  property, 
incloding  his  household  effects,  money  and  jewels,  in  lieu  of 
the  dower  stipulated  for  her  at  her  nuptials.  On  the  death 
of  the  individual  above  alluded  to,  his  two  wives  (the  one  to 
whom  he  made  the  gift  having  had  by  him  one  daughter, 
and  the  other  two  daughters)  enter  into  a  dispute  relative 
to  the  succession  to  his  property.  Under  these  circum- 
stances, is  the  gift  of  tlie  husband  valid,  or  in  what  propor- 
tions should  the  estate  be  distributed  ? 


R;  It  appears  that  the  gift,  in  this  case,  was  of  that  de- 
scription of  gift  which  is  technically  termed  in  Law  a  Hiba^ 
bil  Itvuz,  or  gift  for  a  consideration,  and  this  species  of  gift 
resembles  a  sale  both  in  principle  and  effect;  but  there  is  a 

•  Prin.  Gifts  15  and  16.— FWe  App.  Tit.  Deed  2. 
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doubt  as  to  Ibe  legality  of  this  tmnsaction^  from  the  circam* 

stance  of  the  articles  opposed  to  each  other  cousistiug  partly 

Of  HihahU      of  money,  which  constitutes  a  jStrf  sale.     In  this  descriptioa 

f^i'ng^  part  ^^  contract  seizin  on  the  spot  is  essential  to  its  validity.    If 

8fdenitiorr"on  seizin  was  made^  the  transaction  must  be  held  to  be  ?alid ;  if 

both  sides.       jjo^^  Jt  in„gt  \^q  declared  null  and  void,  and  both  the  parties 

have  a  right  to  recede  from  the  contract.     So  also  the  heirs 

and  creditors  are  at  liberty  to  set  it  aside  and  resume  the 

property  parted  with^   on   repaying  the  consideration  for 

which  it  may  have  been  given,  until  which  time  the  property 

will  remain  as  a  pledge  in  the  hands  of  the  purchaser,  bat 

when  the  consideration  is  restored,  it  will  become  subject  to 

the  Law  of  Inheritance ;  and  in    this  event  it  should  be 

made  into  forty-eight  parts,  of  which  each  widow  is  entitled 

to  three,  and  each  daughter  to  fourteen. 

CASE  XVIII. 
Q.  A  certain  woman  made  a  gift  of  her  estate  to  another 
woman,  with  this  condition  reserved,  that  the  donor  was  to 
enjoy  the  property  during  her  life-time,  and  that  on  ber 
death,  it  was  to  devolve  on  the  donee.  Agreeably  to  this 
gift,  the  donee  entered  upon  the  estate,  made  the  collections 
of  the  rents  and  profits,  and  delivered  them  to  the  donor.  Tbe 
donor,  however,  all  along  kept  possession  of  a  small  portion 
of  the  estate.  According  to  Law,  is  such  gift  valid  or  other- 
wise ?  and  under  it,  had  the  donee  power  to  alienate  the  estate 
by  sale,  and  would  a  deed  of  sale  executed  by  the  donee 
become  valid  and  binding,  from  the  circumstance  of  the 
donor's  having  become  a  party  thereto,  by  formally  «tffix'°? 
her  name  to  the  deed  ?  and,  after  that,  if  the  donor  mske  a 
gift  of  the  same  estate  to  a  third  person,  should  such  gi^*" 
be  upheld  or  set  aside  ? 
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R.     A  gift  is  not  perfected  except  by  complete  seizin.    It  In  case  of  an 
appears^  in  this  case>  that  the  donor  retained  a  portion  of  the  the  donor  at- 
estate  aud  put  the  douee  into  possession  of  the  remainder,  ^e^^^t^^ 
This  does  not  constitnte  delivery  snfficient  to  establish  the  by  the  donee. 
validity  of  the  gift.     Had  the  donor  put  the  donee  into  pes-  hold  good. 
session  of  the  whole  of  the  estate,  the  gift  wonld  have  been 
complete  and  the  condition  reserved,  null  and  void ;  but  as 
the  donor  retained  a  part  in  her  own  possessitm,  complete 
seizin  cannot  be  established,  without  which  a  gift  is  of  no 
effect ;  but  as  the  donor  formally  affixed  her  signature  to  the 
deed  of  a  sale  executed  by  the  donee,  such  act  is  iudicative 
of  her  being  a  consenting  party  to  the  sale,  avid  that  the  con- 
tract was  entered  into  by  the  desire  of  the  douor,  as  well  as 
of  the  donee.     Under  these  circumstances,  the  deed  of  sale 
must  be  considered  valid  and  binding,  and  the  contract 
founded  thereon  must  be  upheld.   The  donor  has  no  authority 
afterwards  to  dispose  of  the  same  estate  to  auother  person.^ 

CASE  XIX. 

Q.  1.  A  woman  made  a  gift  of  her  entire  property  to  her 
grandson,  a  child  aged  five  years,  and  five  years  afterwards 
she  made  a  distribution  of  it  among  all  her  heirs,  including 
the  above-mentioned  grandson.  Is  such  a  gift  of  her  pro- 
perty to  one  heir,  legal  aud  yalid,  and  is  she  afterwards  at 
liberty  to  resume  it  ? 

B.  1.  Such  gift  is  legal  and  valid,  and  does  not  admit  of  Of  a  gift  by  a 
resumption,  because  between  the  grandmother  and  her  grand-  to*hU™^nd- 
son  there  exists  a  relation  within  the  prohibited  degrees,  and  8o°* 

*  The  decision  in  this  case  would  seem  at  first  sight  to  be  contrary  to 
the  general  doctrine  of  gifts ;  bot,  although  not  expressly  mentioned,  the 
reason  for  maintaining  the  validity  of  the  sale  was  the  fact  of  the  donor's 
having  parted  with  the  possession  of  the  thing  given  and  made  it  over  to 
the  donee  to  be  delivered  to  the  vendee,  when  the  gift  ceased  to  be  invalid, 
and  it  is  a  rule  that  resamption  cannot  take  place  after  the  property  shall 
hare  been  transferred  to  a  third  person. 
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BHcli  relation  is  an  obsfcaele  to  resamption.  Her  diskribatioii 
of  the  property  among  the  heirs  generally,  five  years  after 
the  gift^  ie  null  and  void,  and  tlie  former  gift  will  remain  in 
full  force.  According  to  the  Shurhi  Ftgaya,— "  To  perfed 
the  gift  of  a  thing  which  is  in  possession  of  the  donee^  new 
seizin  is  not  requisite.  The  gift  of  a  father  to  his  child  is 
perfected  by  the  mere  declaration.  Whatever  gift  is  made 
by  a  stranger  to  him,  lie  should  take  possession  of^  if  pos* 
sessed  of  sufficient  discretion  to  do  so,  or  his  Father  or  grand- 
father should  take  possession  of  it  on  his  behalf,  or  the 
gnardian  appointed  by  eitlierof  them,  or  his  mother,  pro- 
vided he  be  residing  with  her,  or  a  stranger  in  whose  bonse 
he  is  educated.''  In  the  same  authority  the  obstacles  to 
Of  irrevocable  i*esumption  of  gift  are  stated  to  be  seven,  tsi.  The  incor- 
^*    '  poration  of  an  increase  with  the  gift.     2nd.  Thedeafcliof 

the  donee.  3rd.  The  donee  giving  the  donor  a  retnm  or 
consideratioTU  4iA.  Alienation  of  the  gift.  oth.  The  par- 
ties being  husband  atid  wife.  Gth,  Relation  within  the  pro- 
hibited  degrees.     7th.  Destruction  of  the  thing  given.* 

Q.  2.  The  grandmother  and  the  mother  of  the  plaintiff 
in  this  case,  that  is  to  say,  the  donee,  after  the  death  of  the 
donee's  father,  and  five  years  after  the  date  of  the  gift,  make 
a  distribution  of  the  property  among  the  other  heirs.    Is 

the  distribution  under  these  circumstances  valid? 

i 

R.  2.  The  gift  having  been  already  declared  to  bo 
legale  and  the  retractation  of  it  inadmissible^  the  distri' 
bution  subsequently   made  must  necessarily  be  noil  auq^ 

*  See  Prin.  Gifts  13.  In  that  principle  only  five  impedimenta  to  refumH 
tion  are  enamerated,  but  the  fact  of  the  parties  being  husband  aod  ifi'^ 
was  included  in  the  prohibition  relative  to  i-elations.  The  destruoiioo  of 
the  thing  given  was  inadvertently  omitted.  The  death  of  the  donor  al** 
operates  as  an  impediment. 
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Old.     The  qneetion  is  not  at  all  affected  by  the  fact  of  the 

lonee'a  father  being  dead  or  in  existence  at  the  time.    The 

a^hortty  above  quoted  from  the  Shurhi  Viqaya,  isanfficient 

o  aapport  this  answerj  iu  addition  to  which  the  following 

•athority  from  the  Hidaya  is  applicable  :*— '^  If  a  father 

Dske   a  gift  of  something  to  his  infant  son^  the  infant^  in 

rirtue  of  the  gift,  becomes  proprietor  of  the  same,  provided^ 

be.     The  same  rule  holds  when  a  mother  gives  something 

.o  her  infant  son  whom  she  maintains,  and  of  whom  the 

aiher  is  dead,  and  no  guardian  provided,  and  so  also  with 

respeet  to  the  gift  of  any  other  person  maintaining  a  child 

inder  these  oircnmstanoes.     If  a  stranger  make  a  gift  of  a 

Aiog  to  an  in&nt,  the  gift  is  rendered  complete  by  the 

Beixin  of  the  &ther  of  the  infant.    If  a  person  make  a  gift  Who  can 

Df  a  thing  to  an  orphan,  and  it  be  seized  on  his  behalf  by  his  on  behalf  of 

guardian^  being  either  the  ezeontor  appointed  by  his  father,  ^  infant. 

or  his  grandfather,  it  is  valid.    If  a  fatherless  child  he 

under  charge  of  his  mother,  and  she  take  possession  of  a 

gift  made  to  him,  it  is  valid.    The  same  mle  holds  with 

reef>ect  to  a  stranger,  who  has  the  charge  of  an  orphan. 

If  an  infant  shonld  himself  take  possession  of  a  thing  given 

to  him,  it  is  valid  provided  he  be  endowed  with  reason.'' 

CASE  XX. 

Q.  1.  Two  brothers  lived  together  in  a  state  of  union. 
They  were  both  married,  and  one  of  them  had  a  son  and 
three  daughters.  Both  brothers  joined  in  conveying  their 
entire  property  to  the  son  above-mentioned  (who  was  only 
seven  yearn  and  a  half  old  at  the  time),  executing  a  deed  of 
gift  in  his  favour  to  that  effect.  Is  such  gift  valid  according 
to  Law? 

B.  1.    The  gift  by  two  persons  to  a  minor,  one  of  whom  of  gift  bj  a 
being  his  father  and  the  other  his  unde,  of  their  joint  pro-  '**^^'^^ 

29 
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nude  to  an      perty,  is  valid^  provided  that  there  was  the  oomplete  seisb^ 
^^  ^  *  that  is  reqaiBite,  that  is  to  say^  providedi  the  uncle  reHo- 

qaished  all  participation  in  tlie  property  coo veyed rengning 
it  to  the  father^  who  is  empowered  to  make  seisin  on  hehiU 
of  his  miuor  son  ;  but  tbe  gift  is  invalid  if  the  oucle  oootiniieJ 
And  if  made  associated  with  the  father  in  possession.  Notwithstandini 
this  doctrioe,  if  a  father  make  a  gift,  daring  his  last  sickne^ 


of  all  his  property  to  one  child,  in  exclusion  of  the  otherB|il 
is  wholly  illegal,  because,  in  such  a  state,  the  heirs  in  gened 
If  it  ezolode  have  an  iochoate  right  to  his  property,  and  consequently  sod 
immoral.  '  disposition  is  unauthorized.  If  he  make  the  gift  wbenii 
healtli,  the  donor  acts  immorally  and  oppressively,  and  iM 
sinful  iu  an  ancestor  to  act  injuriously  towards  his  heirs. 

Q.  2.  The  donor  having  been  proved  to  be  guiUyol 
injustice  under  the  circumstances  stated,  will  the  gift  nerar 
theless  be  upheld  as  good  and  valid  f 

Bat  mast  be      R.  2.    The  gift  of  the  entire  property  to  one  heir  to  tb« 
maintained. 

exclusion  of  all  the  rest,  supposing  the  existence  of  tbe  coit 

ditions  noticed  in  tbe  answer  to  tbe  preceding  qnestioo,  i) 

good  and  valid,  notwithstanding  the  immorality  of  tbe  set 

according  to  the  tenets  of  il6oo  Huneefa.    But  Ncuiman,  soi 

of  Busheer,  the  reporter  of  tbe  traditions,  and  Imam  Aho( 

Toosuf,  according   to   tbe  opinion  reported  of  him,  aac 

Moohummud  Amjud,  tbe  author  of  tbe  FtUawa  Quinooj^ 

deeming  such  gift  to  be  an  act  of  cruelty  and  oppression 

have  declared  it  inadmissible,  and  have  pronounced  tbat,ii 

such  a  case,  an  equal  distribution  sbould  be  made  amoDj 

Anthoritjeii      the  heirs  generally.    Authorities  for  tbe  above  doctrines 

In  the  Futawa  Surajool  Mooneer, — ''  A  gift  by  two  or  mor 

persons  of  a  house  to  one  individual  is  valid.''    In  tb 

Hidaya,'^^^  If  two  persons  jointly  make  a  gift  of  a  how 
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to  one  map,  it  is  valid."  lu  the  FiUa%va  Surajool  Mooiieer, — 
^'  It  ia  necessary  that  the  gift  slionld  be  divided  off,  and 
diatingnisbed  at  the  time  of  seizin/'  In  the  Doorur-i'Mohh- 
tar^ — "  If,  dnring  a  period  of  health,  a  person  make  a  gift 
of  all  his  property  to  one  child,  the  gift  is  valid,  but  the 
donor  has  acted   sinfully.''     A  tradition  of  Naaman  Bin  And  its  im. 

niorftlitYt 

Busheer  is  related  in  the  Misliqat-iShureef  to  tlie  following 
effect : — '^  When  I  was  only  seven  years  old,  my  father 
made  me  a  present  of  a  slave,  to  which  my  mother  objected. 
On  which  the  prophet  was  called  to  witness,  and  he  was 
made  acquainted  with  the  circumstances.  Upon  this  ho 
asked  my  father,  if  he  had  any  offspring  beside  myself,  and 
a  reply  being  made  in  the  aflSrmafcive,  he  was  next  interro- 
gated if  he  had  made  a  similar  present  to  each  of  his 
children.  He  replied  that  he  had  not.  On  which  the  prophet 
observed  that  this  was  injustice.  The  prophet  said,— 
*  Betom  home,  fear  God  and  make  impartial  distributions 
among  your  children.' "  In  the  Doomr-i-Mohhtar,^^^^  A 
Bnperiority  of  affection  manifested  to  one  child  above  others 
is  not  blameable,  becanse  that  is  a  natural  impulsa  So  also 
in  the  ease  of  gifts,  unless  injury  to  the  others  be  intended. 
If  such  was  intended,  an  impartial  distribution  should  be 
made.  According  to  the  opinion  of  the  latter,  the  gifts 
made  to  a  daughter  should  be  equal  to  those  made  to  a  son, 
ivhicb  opinion  has  been  approved.''  By  the  latter  is  meant 
Ahoo  Yoosuf  whose  opinion  is  generally  followed  in  judicial 
matters*  As  injury  is  declared  to  be  the  cause  of  the  equal- 
ization, in  every  case  of  partial  distribution,  where  injury 
appears  to  have  been  the  object,  it  follows  that  an  impartial 
distribution  should  be  directed.  But  where  a  man  gives  all 
his  property  to  one  child,  the  injury  must  of  course  be  greater 
^fortiori.  Moulana  Moohummud  ilm/iK?,  who  has  written 
^l^gaUommeutary^  entitled  the  FutawaQuinoojeef  expresses 
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himself  thufl  :~-^'  It  is  a  maxim  that  oppression  practised  by 
an  ancestor  towards  his  heirs  is  not  alIowable»  but  it  is  not 
generally  understood  merely  to  signify  (as  it  really  does) 
that  the  gift  by  a  father,  while  in  health,  to  one  son  of  his 
entire  property,  or  of  any  portion  exceeding  his  due  share, 
is  iujastice  towards  the  otbers/' 

CASE  XXI. 

Q.  1*  A  person,  having  two  wives,  executes  a  deed  in 
favour  of  the  first,  transferring  to  her  all  right  and  title  to  hia 
property,  real  and  persoual,  in  satia&ction  of  her  dower. 
Two  years  afterwards  he  executes  another  deed,  in  fayoor  oE 
his  second  wife,  transferring  to  her  the  right  and  title  to  one 
moioty  of  tbe  said  property,  iu  satisfaction  of  her  dower, 
having  obtained  the  written  permission  of  his  first  wife  to  do 
80.  In  this  case  will  the  second  wife  be  entitled  to  half  bis 
estate,  on  his  decease,  in  virtue  of  her  claim  of  dower  f 

Gift  to   one      R.  1.    The  husband,  in  this  case,  transferred  to  his  first 

husband,  of     wife  the  right  to  his  entire  property  iu  satisfaction  of  hex 

property  be-  clower,  previously  to  his  assignment  of  a  moiety  of  it  to  bis 

another  not     second  wife.  This  second  transfer  therefore  is  null  and  void, 

though^made  because  the  proprietary  right  to  the  thing  given,  had  passed 

by  the  written  £i.Q,n  ^[,3  husbaud  aud  had  vested  in  his  wife.     This  is  snp- 
pormisBion  of  .  .     ,  . 

the  latter.       posmg  that  there  was  no  permission  granted  on  her  part* 

But,  admitting  the  alleged  writing  containing  the  permission 

to  be  fully  authenticated,  it  merely  states  that  the  husband 

is  at  liberty  to  execute  a  deed>  assigfning  to  his  second  wife 

half  of  the  property,  which  he  had  before  transferred  to  his 

first  wife,  in  satisfaction  of  her  dower  ;  and  it  will  not  avail 

the  second  wife,  because,  the  consent  of  the  first  is  wanting 

to  give  effect  to  the  deed  afieritB  execution  by  her  husband. 

This  does  not  appear  to  have  been  obtained,  and  the  vae^^ 

written  pei  mission  is  not  legally  sufficient  to  entitle  the 


Digitized  by 


Google 


Precedents  of  Gifts.  229 

second  wife  to  take  half  the  property.*  From  the  evidence 
m  this  case^  however^  it  would  appear  that  such  permission 
never  was  given. 


Q.  2.  If  the  first  wife  did  not  make  any  written  permis* 
siou  in  favour  of  the  second,  will  she  be  entitled  to  take  half 
tbe  estate  on  the  death  of  her  husband;  he  not  having 
given  her  possession  of  the  property  while  he  Uved  ? 

R.  2.     Under  these  circumstances  she  will  not,  a  fortiori,  And  a  fortiori 
be  entitled  to  take  any  o£  the  property*  miaa^wu^*^' 

Q.  3.  Tbe  first  wife  executed  a  deed  of  gift  of  her  entire 
estate  to  a  person  whom  she  had  adopted  as  her  son,  and 
who  was  then  a  minor.  The  name  o£  her  adopted  son  was, 
ftt  her  solicitation,  registered  as  proprietor  of  some  parts  of 
the  estate  but  not  of  others,  o£  which  it  is  proved  that,  for 
the  period  of  two  years  and  a  haU  after  the  date  of  the 
deed  of  gift,  she  continued  in  possession,  and  was  osten- 
sible proprietor.  It  was  also  proved  that  she  mortgaged 
ifc  in  her  own  name,  notwithstanding  that  the  parents  of  the 
iBinor,  whom  she  had  adopted,  were  alive.  Under  these 
circumstances,  will  the  validity  of  the  gift  be  sufficiently 
established  by  her  seizin  in  behalf  of  tier  minor  adopted 
^n,  or  will  the  gift  of  the  estate  be  rendered  null  and  void, 
in  consequence  of  the  donee's  not  having  made  entire  seizin, 
or  not  having  been  registered  as  entire  owner  ? 


*Some  little  degree  of  oaanistry  appeara  in  tbia  doctrine,  althoogb  it  ia 
no  doobt  conformable  to  Law.  The  reaaon  aaaigned  is,  tbat  tbe  baaband 
<iwM  not  have  diapoaed  of  ihe  property,  in  any  manner,  nnleaa  tbe  firat 
wife  had  reconveyed  it  to  him  in  theahape  of  a  gift  or  otherwiae,  or  nnleas 
^  bad  appointed  him  her  agent  for  the  pnrpoae  of  tranafer,  in  which 
latter  case,  the  tranafer  abonld  have  been  made  in  tbe  name  of  the  princi- 
pal and  not  in  that  of  tbe  agent. 
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Seisin  by  a 
Btranger  on 
behalf  of  a 
minor  donee, 
when  tnffi- 
cient. 


R.  3.  The  gift  of  those  parts  of  the  estate  of  which  tlie 
minor  was  registered  as  proprietor^  and  of  which  he  took 
bona  fide  possession,  is  undonbtedly  valid  ;  bat  there  is  a 
differeace  of  opinion  among  lawyers  concerning  his  right  to 
those  parts  of  which  t)ie  donor  continued  in  possession,  as 
ostensible  proprietor.  By  some,  the  doctrine  is  maintained 
that  the  seizin  by  the  donor  on  behalf  of  a  minor  donee,  who 
is  living  in  his  family,  but  with  whom  he  has  no  relation,  is 
not  snfficient  to  establish  the  validity  of  a  gift,  if  the  father 
of  the  minor  be  alive  and  present;  but  that  it  is  snfficient  if 
he  be  not  alive  and  present.  Others  contend  that  the  seisin 
of  the  donor  (not  being  related  to  the  donee)  is  sufficient  to 
perfect  the  gift  made  to  a  minor,  and  this  is  the  opinion  of 
modern  lawyers,  such  as  the  anthers  of  the  Jama-i-roomoo^t 
BarjundeCi  Doorur^i'Mokhtar,  Ibrahimahahee,  QohistaneBf  | 
MooUaqitf  &c.,  who  have  declared  that  decisions  are  coo* 
formable  to  the  doctrine  of  the  snfficiency  of  seizin,  by  a 
stranger  in  whose  house  the  minor  donee  resides.  Those 
lawyers  who  maintain  the  opposite  opinion  do  not  pretend 
that  it  is  followed  in  practice.  The  mortgage  by  the  donor, 
in  her  own  name,  was  not  leg^l.  Her  having  done  so  cannot 
affect  the  right  of  the  minor  donee,  nor  in  any  shape  invalid- 
ate the  gift;  for  the  mortgage  cannot  be  considered  as  a 
proof  of  resnmption  on  the  part  of  the  donee,  because 
resumption  of  a  gift  is  not  lawfnl  under  such  circam- 
stances.  Besides  it  must  be  in  express  terms,  and  not  im* 
ph'ed  by  the  donor^s  appropriating  the  profits  or  other  similar 
acts,  and  it  is  no  where  laid  down  that  resumption  of  a  gi^^ 
is  of  two  descriptions,  one  express  and  the  other  implied.* 


*  There  was  a  difference  of  opinion  among  the  Law  officers  in  tbeir 
ezpoaifcion  of  the  Law  relative  to  the  first  and  third  qneetiooi.  "^^^ 
Kasee  ool  Eootat  (Nnjmooddeen  AU  Khan)  was  of  opinion  that  vi^ 
written  permission)  granted  by  the  first  wife  in  favour  of  the  teoono, 
was  snfficient  to  uphold  the  disposition  made  by  the  hnsband  iA  }^ 
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Q.  4.  If  the  estate^  which  the  douee  transferred  by  gift 
to  her  adopted  son^  was  held  by  her  in  joint  proprietary 
ri((ht  with  her  brother,  will  this  oircamstance  affect  the 
validity  of  the  gift,  as  far  as  relates  to  her  own  property  ? 

B.  4.     The  gift  will  be  nail  and  void  by  reason  of  its  Giftofjoini 
iodefiuiteness,  the  brother  having  a  joint  proprietary  right.  ^^^^^' 

CASE  XXII. 
Q.  1.  A  person  disposed  of  his  property,  consisting  of  a 
dwelling-hoose,  to  another,  but  did  not  relinquish  the  pos- 
session. The  donor  and  donee  continued  jointly  seized  of 
the  property  given.  Under  such  circumstances,  is  the  gift 
valid  according  to  Law  f 

R.  2.     Such  gift  is  not  valid  according  to  Law,  because,  Thegifeof  a 
in  the  case  of  a  gift,  it  is  a  legal  condition,  that  the  donee  and  Toid  if 
should  take  complete  possession,  without  the  association  of  ^4*^n«y"^; 
any  other  person,  and  that  the  donor  should  make  complete  capj  it  or  re- 
delivery,  and  totally  relinquish  the  possession  of  the  property  of  his  proper, 
transferred,  leaving  it  exclusively  to  the  donee.    But  in  the  *^  ^^^^^^* 
case  stated,  it  appears  that  the  donor  did  not  relinquish  pos- 
session of  the  gift.     On  the  contrary,  the  donor  and  donee 
remained  in  joint  occupancy.     If  also  appears  that  the  donor 
inhabited  the  house,  until  the  time  of  his  death,  and  indeed 
that  he  died  in  it.     This  fact  has  been  clearly  proved.     Iii 
books  of  Law  it  is  expressly  stated,  that  if  a  person  dispose 
by  gift  of  a  house  to  another,  and  continue  himself  to  inhabit 
it,  or  even  keep  some  part  of  his  property  therein,  the  gift 

tsvonr ;  and  he  was  moreorer  of  opinioa  that  a  mortgage  having  been 
gisnted  by  the  donor,  in  her  own  name,  of  the  lands  formerly  given, 
tmoooted  to  an  implied  resumption  of  the  gift,  and  should  operate  as 
■aeh.  The  legal  opinion  of  the  majority,  however,  as  laid  down  in  the 
Above  answers,  was  adhered  to. 
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18  void;  f  rom  tUe  circomstauee  of  complete  delivery  and  pos* 
Ezempiions.    sessioQ  not  having  been  established.     Except  in  the  instanoe 
of  a  wife^  who  may  give  a  honse  to  a  husband^  in  which  case 
the  gift  will  be  good^  althongh  she  continue  to  occupy  it  along 
with  her  husband,  and  keep  all  her  property  therein ;  because 
the  wife,  and  her  property,  are  both  in  the  legal  possession  of 
her  husband.    So  also  some  lawyers  have  held,  that  if  a  father 
transfer  his  honse  to  his  minor  son,  himself  continuing  to 
occupy  it,  and  to  keep  his  property  therein,  the  gift  is  valid  on 
the  principle,  that  the  father  in  retaining  possession,  is  acting 
as  agent  for  his  son,  according  to  which  doctrine^  his  posses* 
sion  is  equivalent  to  that  of  his  son.    But  some  lawyers  object 
even  to  this  principle.*    It  is  clear,  however^  that  with  the 
exception  of  the  two  instances  above  quoted,  namely,  that  of 
the  gift  from  the  wife  to  the  husband,  and  from  the  father  to 
the  minor  son,  any  person  disposing  of  his  house  to  another 
by  gift,  must  relinquish  possession,  to  legalise  the  donatioOi 
and  must  so  completely  vacate  it,  as  not  to  leave  even 
a  straw  of  his  own  property  remaining  therein,  and  mnst 
divest  himself  of  all  use  and  benefit  therefrom,  surrendering 
it  totally  to  the  donee.     Under  such  circumstances  only  can 
there  be  said  to  be  a  complete  delivery  and  possession,  9sA 
the  gift  consequently  be  held  valid    In  this  case  the  donor 
continued  to  inhabit  the  honse  given,  subsequently  to  tho 
gift,  in  the  same  manner  as  he  had  previously  done,  and  lived 
in  it  to  the  hour  of  his  death.    The  gift,  therefore,  is  wholl/ 
and  unquestionably  null  and  void,  and  being  sOj  the  pio* 
prietary  right  in  the  house  remained  vested  in  the  donof 
until  his  death;  after  which  event  it  should  devolve  on 
his  legal  heirs.    Authorities  :    Hidaya, — ''  In  case  of  ff^^ 

•  Seo  Frin.  Qif  te,  8  and  9. 
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seizin  has  been  especially  ordained;  therefore   complete 
posaession  is  made  a  condition/'   Shurhi  Figaya,— *'  Gift 
is   perfected  by  complete  seizin^  in  sacb  manner  as  the 
naiure  of  the  gift  may  admit  of.     Moveable  and  immoveable 
property  has  each  its  appropriate  mode  of  seizin/^     The 
commentator.  Mirza  Chulpee,  has  observed,  that  *'  the  proof  Authorifcieg 
oE  right  to  a  gift  depends  npon  its  being  separated  and  sity  of  the  do- 
delivered.''    Kazee  ZAan,— "A  person  gave  a  house  to  reiinquieh- 
aaother,  and  delivered  it  to  him,  but  there  were  the  effects  SI>w*"e^Mit* 

of  the  donor  in  it.     This  is  not  legal,  becanse  the  thing  Biveposaes- 

sion. 
g'iven  is  employed  to  the  use  of  something  that  was  not 

given,  and  consequently  this  is  not  a  delivery ;  that  is  to  say, 
there  is  not  established,  on  the  part  of  the  donor,  a  complete 
delivery,  for  the  honse  may  be  delivered  and  the  use  of  it 
retained."  Another  example  is  given  in  the  same  authori- 
ty,—^' A  person  gave  to  another  a  house,  in  which  was  the 
property  of  the  donor,  or  a  bag  in  which  was  his  food.  In 
these  cases  the  gift  is  not  valid,  becanse  the  things  given  are 
employed  for  the  use  of  that  which  forms  no  part  of  the  gift, 
which  circumstance  prevents  complete  delivery,  although 
not  preventive  of  delivery,  in  the  ordinary  acceptation  of  the 
term.  The  former  however  is  the  condition,  and  not  the 
latter."  Foosool  Imadeeya, — '^  A  gift  with  the  retention  of 
oae  is  void.  The  use  of  the  thing  given  for  the  benefit  of 
the  donor,  prevents  the  completion  of  the  gift,  because 
seisin  ia  a  condition,  that  is  to  say,  the  donee  must  prove 
eomplete  possession,  which  in  this  instance  cannot  be  done ; 
bat  as  to  possession  in  the  ordinary  acceptation  of  the  term, 
that  may  be  established,  though  the  use  be  retained."  Aah^ 
hah'O'Nuzayir,— In  the  first  chapter  of  the  book  of  gift  it  is 
stated,—'^  A  gift,  with  the  retention  of  use,  is  void,  except 
in  a  case  where  a  father  makes  a  gift  to  his  minor  son,  as 
ia  laid  down  in  the  Zuhheera,  the  author  of  which  makes  an 
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exception  in  favour  of  a  minor  son,  receiving  a  present  from 
his  father/'  Kazee  Khan, — '^  If  a  father  make  a  gift  of  land 
to  his  minor  son^  and  cultivate  it  snb8eqaeutly>  or  make  a  gift 
of  a  honse  to  him  and  continue  to  reside  therein,  the  gift  is 
void/'  In  the  Moojurrud  the  following  is  stated  as  the 
opinion  of  Aboo  Haneefa :  ''If  a  father  make  a  present  of  a 
house  to  bis  minor  son,  and  continue  to  residoj  or  keep  his 
property  thereiUj  or  permit  others  to  dwell  therein,  without 
demanding  rent,  such  gift  is  valid,  and  the  father  is  acting 
for  his  son,  but  if  rent  be  received  by  him,  the  gift  is  null  and 
void/'  This  is  the  latest  doctrine  of  Aboo  Haneefa,  but  it  ap* 
pears,  that  in  the  first  instance,  he  did  not  make  the  case  of 
a  father  and  his  minor  son  an  exception  to  the  general  role 
declaratory  of  the  invalidity  of  gift,  with  retention  •of  use.* 

Q.  2.  Is  a  gift  conveyed  orally,  without  the  execution 
of  any  deed,  valid  or  not  ? 

Cirontnsiaii-  B*  2.  A  gift  orally  conveyed  is  valid,  because  tender  and 
to'complet^a  'acceptance  are  the  only  essentials  to  a  gift,  and  complete 
gift.  seizin  of  the  honse,  none  of  the  donor^s  property  being  there- 

in, and  its  not  being  nsed  for  his  benefit,  are  the  only  con- 
ditions to  perfecting  the  gift.  A  writing  or  deed  is  neither 
among  tbe  essentials  nor  conditions.  Therefore  in  a  case  of 
gift,  if  oral  tender  and  acceptance  are  established,  and  the 
condition  of  complete  seizin  be  also  found  to  exist,  that  is  to 
say,  that  the  thing  given  was  in  no  manner  employed  for  the 
benefit  of  the  donor,  and  that  it  was  not  undefined,  the 

*  The  meaniDg  is  in  that,  treating  generally  of  the  doctrine  concemiog 
the  Talidity  of  gifts,  which  requires  the  poBsession  of  the  donor  to  cease 
entirely  and  that  of  the  donee  to  accroe  ezclnaively.  Aboo  Haneefa  didno^ 
nake  any  special  exception  in  f avoor  of  a  gift  made  by  the  father  to  hii 
■on  ;  bat  that  in  treating  of  this  partionlar  case,  he  haa  declared  that  a 
father  may  retain  possesBion,  as  agent  for  his  son,  of  property  beatoired  hy 
himielf,  daring  the  minority  of  each  son. 
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gift  is  valid,  although  no  deed  may  have  been  executed ;  but, 
from  the  proceedings  iu  this  case,  it  has  been  proved,  that  the 
house  given  was  inhabited  by  the  donor  nntil  his  death,  and 
the  use  of  the  thing  given,  for  the  benefit  of  the  douor,  ren- 
ders the  gift  null  and  void  iu  Law.     Another  cause  to  render  Gift  of  a 
the  gift  null  and  void  in  this  case  is,  that  it  has  been  proved,  to°wo  per^ 
that  the  house  was  given  both  to  the  granddaughter  of  the  ^°'* 
donor  and  to  her  husband,  and  it  is  laid  down  iu  the  Hidaya 
and  other  Law  books,  that  a  gift  by  one  person  of  a  honse  to 
two  persona  is  invalid,  because  the  gift  is  nndefined,  the  house 
having  been  given  to  two  persons  joiutly  and  no  division  of 
their  respective  shares  haviug  been  made ;  and  an  nndefined 
gift  is  by  Law  invalid.     The  gift,  therefore,  is  null  for  two 
reasons :  the  one,  its  being  used  for  the  benefit  of  the  donor 
by  his  inhabiting  it;  the  other,  the  undefined  nature  of  the 
gift.    It  is  alike,  whether  there  be  a  writing  or  not.     The 
gift  will    be    invalid,    if  there  are  grounds  of  invalidity, 
although  a  deed  may  have  been  executed,  and  it  will  be 
vahd,  if  there  are  grounds  of  validity,  although  a  deed  may 
not  have  been   executed.     In  this  case  the  absence  of  a 
deed  is  not  the  cause  of  the  invalidity,  but  the  causes  are, 
that  the  honse  was  used  for  the  benefit  of  the  donor,  and 
that  the  gift  was  undefined.  Authorities:  ificiaya,—'^ Tender  Anthoritj  for 
and  acceptance  are  necessary,  because  a  gift  is  a  contract,  of Vrt!^° 
and  tender  and  acceptance  are  requisite  in  the  formation  of 
all  contracts;  and  seizin  is  necessary,  in  order  to  establish 
a  right  of  property  in  the  gift.''     In  the  same  authority  it  Giftof  ahouso 
is  laid  down,— **  If  two  persons  joiutly  make  a  gift  of  a  Boni'toone. 
house  to  one  man,  it  is   valid;  because  as  they  deliver 
it  to  him  wholly,    and  he  receives  it  wholly,  no  mixture 
of  property   can  be  said  to  exist  at  the   time  of  seizin.'' 
If  one  man  make  a  gift  of  a  house  to  two  men,  the  gift  is 
ia?alid,    according  to  Aboo   Haneefa.    The  two  disciples 
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hold  it  to  be  valid^  as  tbe  douor  gi?es  the  whole  of  the  hoHse 
to  each  of  the  two  donees  (iuasmuch  as  there  is  ouly  onecou- 
veyanoe) ;  there  is  oonsequently  uo  mixtare  of  property,  in 
the  same  manner  as  where  one  man  pawns  a  house  to  two  men. 
The  arguments  of  Haneefa  upon  the  point  are  two-fold  :— 
'*  First, — The  gift,  in  this  oase»  is  a  gift  of  half  the  hoose  to 
each  of  the  donees  (as  is  evident  from  this,  that  if  one  man 
give  to  two  men  something  incapable  of  division,  and  one  oi 
them  accept  the  same,  the  gift  becomes  valid,  with  respect  to 
his  share) ;  and  such  being  the  case,  it  follows  that  at  the 
time  of  seizin  by  each  of  the  donees,  a  uiixtnre  of  property 
must  take  place.  Secondly,— As  a  right  of  property  is 
established  in  each  of  the  donees,  in  the  extent  of  one-half;  it  j 
follows,  that  the  conveyance  or  investitnre  must  also  be  in  the 
same  proportions,  since  the  right  of  property  is  an  effect  of 
the  conveyance :  on  this  condition  therefore,  that  a  right  of 
property  is  established  iu  each  with  respect  to  one-half,  an 
Fledge  of  a  undefined  mixture  of  their  respective  shares  in  the  gift  is 
to^o  per*^"^  ^^^'y  established.  It  is  otherwise  in  a  case  of  pledge,  be- 
BODS.  cause  the  effect  of  that  is  detention,  not  right  of  property,  and 

the  right  of  detention  is  wholly  and  completely  established 
in  each  of  the  pawn-holders,  insomuch,  that  if  the  pawner 
should  discharge  the  debt  of  one  of  them,  still  the  right  of 
the  other  to  a  complete  detention  remains  unimpaired/'  I^ 
Authoritiee.  is  laid  down  also  in  the  same  authority,  that  *'  a  gift  of  par* 
of  a  thing,  which  is  capable  of  division,  is  not  valid,  uuless 
the  given  property.be  divided  off  and  separated/'  The  mean- 
ing of  ''  divided  off''  is  that  it  should  be  disconuected  with 
the  property  of  the  donor,  and  the  right  to  it  not  exercised 
by  him.  The  meaning  of  the  Law  is,  that  it  should  not 
be  employed  for  the  benefit  of  the  donor.  For  exawp'e ; 
a  person  gives  a  house  to  another,  but  keeps  his  effects 
therein,  or  inhabits   the  house,  the  gift  is  void,  becaos^i 
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u  tbe  first  iDstance^  the  house  is  employed  for  the  benefit 
>l  fche  property  of  the  donor,  consisting  of  his  effects ;  and 
n  the  second  instance^  althongli  not  employed  for  the 
benefit  of  his  property,  it  is  employed  to  afford  him  the 
lenefit  of  a  residence. 


Q.  S.  Is  a  gift  valid,  made  by  a  person  to  the  husband 
)E  a  granddaughter,  notwithstanding  that,  at  tlie  time,  he 
las  a  daughter,  and  three  other  granddaughters  living  f 


B.  3.  A  gift  made  under  the  circumstances  stated  in  the  Of  fche  father's 
third  question  is  legally  valid,  because  a  person  is  at  liberty  Ji^pJo^rty. 
to  give  away  his  own  property  as  it  suits  his  inclination.  If 
be  pleases  he  may  give  it  all  to  one  of  his  children,  or  to 
strangers,  or  to  beggars.  No  one  of  his  children  or  descend- 
ants has  a  right  to  oppose  his  inclination,  for  the  right  of 
the  heirs  to  the  property  does  not  accrue  until  after  his  death 
and  not  during  his  life-time.  If,  therefore,  notwithstanding 
he  liave  one  daughter  and  four  granddaughters,  he  dispose 
of  all  his  property  by  gift  to  the  husband  of  one  of  the 
granddaughters,  the  gift  is  undoubtedly  valid.  But,  in 
this  case,  a  great  discrepancy  is  apparent,  between  the 
claim  of  tbe  gift  and  the  evidence  of  the  witnesses,  and 
it  is  laid  down  iu  the  Hidaya,  that  where  there  is  any 
difference  between  the  claim  and  the  evidence,  the  latter 
mast  be  rejected,  llie  difference  is,  that^  the  claim,  as  set 
forth  in  the  reply,  contends  that  the  gift  was  made  to  the 
defendant  and  her  husband  jointly.  Now,  according  to  this 
claim,  a  gift  is  presumed  to  have  been  made  by  one  person 
to  two,  which,  from  its  indefinite  nature,  is  illegal,  and  it 
signifies  nothing  therefore,  whether  such  gift  is  or  is  not  Ooniradlo. 
established  by  the  evidence  of  witnesses,  as  was  before  stated.  J^^  Suffer- 
But  in  the  claim,  as  set  forth  in  the  rejoinder,  it  is  contend*  «°^  stnges  of 
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a  proceeding 
are  fatal  to 
a  claim. 


The  interests 
of  a  hnsband 
and  wife  are 
distinct. 

Of  evidence  at 
variance  with 
a  claim. 


Authority. 


ed  that  the  gift  was  made  to  the  defendant  alone ;  and  from 
the  evidence  adduced  in  sapport  of  the  reply,  it  appears  that 
the  gift  was  made  to  the  husband  of  the  defendant  solely. 
These  three  assertions,  therefore,  are  at  variance  with  each 
other.  The  first  contending  that  the  defendant  and  her  hus- 
band are  both  the  donees ;  the  second  contending  that  the 
defeudaut  is  the  sole  donee;  and  the  third,  that  the  husband 
of  the  defendant  is  the  sole  donee.  To  suppose  that  a  gift 
made  to  either  a  husband  or  his  wife  is,  from  their  union,  in 
the  same  predicament  as  a  gift  made  to  both  of  them,  is  a 
vulgar  error,  and  has  no  foundation  in  Law.  Therefore  the 
evidence  of  the  witnesses,  which  is  neither  conformable  to 
the  claim  set  forth  in  the  reply,  nor  to  the  claim  set  forth  in 
the  rejoinder,  is  inadmissible  in  Law  and  nugatory.  (Here 
follows  a  summing  up  of  the  discrepancies  observable  in  the 
testimony  of  the  several  witnesses.)  Their  testimony,  there- 
fore, being  at  variance  with  the  pleadings,  which  invalidatei 
it,  the  gift  is  not  established  thereby.  It  has  been  shown 
also,  that  independently  of  this  circumstance,  the  gift  is  in- 
valid per  se,  from  the  continued  residence  of  the  donor  in  the 
house,  and  the  consequent  incomplete  possession.  Therefore 
it  signifies  nothing  whether  such  gift  be  proved  or  disprov- 
ed. As  the  house  did  not  go  out  of  the  property  of  the  donor 
until  the  day  of  her  death,  it  will,  after  that  event,  devolve 
on  her  heirs.  Authority  :  Hidaya, — "  Where  the  evidence 
adduced  by  a  claimant  is  conformable  to  the  claim,  it  is 
worthy  of  credit,  but  not  where  it  is  repugnant  to  it;  be- 
cause, in  matters  concerning  the  right  of  theiudividnal,th6 
priority  of  the  claim  is  requisite  to  the  admission  of  evidencCi 
and  this  exists  in  the  former  instance,  but  not  in  the  latter.* 

*  The  meaning  is  that  the  nature  of  the  claim  mnst  be  asserted  before 
evidence  is  addaoed  in  sapport  of  it,  and  not  afterwards.  The  eTideoo^ 
most  uphold  the  claimi  and  not  the  claim  the  evidence. 
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CASE  XXIII. 

Q.  1.  If  the  gift  made  by  Musst.  Sajidooni&ia  in  favour  of 
'^akbar-oodeenHooseintotheezteDtofherown  sbare  (being 
ue-fourth  of  the  property  left  by  her  father)^  be  declared 
mil  aud  void^  by  reason  of  the  property  being  undivided, 
r  on  any  other  ground  of  invalidity,  aud  it  be  admitted,  on 
he  part  of  the  donee,  that,  from  the  time  of  the  donor's  death, 
le  himself  and  his  guardian  had  possession  of  the  property 
;o  ^ven,  is  it  legally  incumbent  on  the  donee  to  account  to 
•he  donor's  heirs,  for  the  profits  which  accrued  from  the 
estate,  during  his  own  and  his  guardian's  possession  ? 

R.   1.     The  mesne  profits  accruing  from  the  estate  in  this  Of  mesne 
instance  (analogously  to  the  Law  by  which  invalid  sales  are  ^ran  iny^d 
^verned)  are  not  considered  definite  property,  or  identical  K>'t« 
witli  the  estate  itself, and,  according  to  the  opinion  of  Aboo 
Qaneefa,  Fukhur^oodeen  Hoosein  is  not  accountable  to  the 
heirs  of  Sajidoonisa    for  such  profits.     The  two  disciples 
maintain  the  contrary,  but  the  opinion  of  Haneefa  is  best 
received  aud  most  acted  upon.* 

*  There  is  considerable  obscurity  in  this  doctrine.  A  qaotation  from  the 
Hidaya  may  perhaps  render  it  more  intelligible : — **  It  is  to  be  observed  that 
if  a  person  claim  a  debt  from  another  of  a  thousand  dirms,  and  obtain  pay- 
ment of  the  same,  and  both  parties  afterwards  agree  that  the  debt  was  not 
doe,  in  that  case  the  profit  which  the  claimant  may  in  the  meantime  hare 
soqaired  by  possession  of  the  money,  is  lawful  to  him  ;  becaose  the  hasenuSf 
in  this  instance,  is  occasioned  by  invalidity  of  right ;  for  this  reason,  that  the 
debt  bad  been  owing  in  conseqaence  of  the  demand  of  the  claimant,  and  the 
defendant's  acknowledgment  of  it ;  and  it  afterwards  appears  that  this  debt 
is  not  the  right  of  the  claimant,  bnt  of  the  other,  (namely,  the  defendant) : 
still,  however,  the  thousand  dirme  which  the  claimant  took  in  satisfaction 
for  his  demand,  have  become  his  property,  as  the  satisfaction  for  a  claim 
becomes  the  property  of  the  claimant,  although  it  be  under  an  invalid 
right ;— and  as  the  baseness,  in  this  instance,  is  occasioned  by  the  mere 
invalidity  of  right  of  property,  and  not  by  the  absolute,  non-existence  of 
that  right,  it  consequently  cannot  operate,  nor  have  any  effect  with 
respect  to  a  thing  of  an  indefinite  nature,  such  as  money,  for  instance." — 
Vidaya,  vol.  2,  page  460. 
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Q.  2.  Tbe  rents  dae  from  certain  teDanls  of  one  o(  the 
villages  of  the  estate  are  declared  I'eceivable  by  the  donee, 
but  tbe  rents  of  thnt  village  were  taken  collectively  by  all 
tbe  sbarera  The  lands  belonging  to  those  tenants  were  not 
parcelled  off,  nor  their  boundaries  defined,  nor  was  there 
any  specification  of  tbe  village  in  tbe  deed  of  gift,  which 
merely  mentioned  the  ancestral  estate  generally.  Uuder 
these  circumstances,  will  one-fourth  of  tbe  village  in  qnesiiou 
legally  belong  to  t)ie  donee  in  virtue  of  saoh  deed  of  gift? 

Gift  of  land  is  R.  2.  By  the  mere  specification  of  certain  of  the  tenants 
by  assignment  of  oue  of  the  villages,  without  a  separation  of  the  lands 
of  rents.  which  they  occupy,  and  a  definement  of  boundarieSi  and 

wiUiout  making  any  division,  the  gift  of  no  part  of  th^ 
village  is  good ;  but  if  there  was  a  regular  separation  oi 
such  lauds  from  the  remainder  of  the  estate,  by  means  ol 
measurement ;  and  the  quantity  occupied  by  the  tenant! 
defined,  the  land  so  divided  off  must  be  considered  an  inde- 
pendent portion  of  the  estate,  and  not  being  indefinite,  tie 
gift  of  such  fourth  part  of  the  village  must,  on  tbe  donee's 
making  seizin,  be  held  to  be  complete  and  binding. 
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CHAPTER  V. 

j  PEEOEDENTS  OF  WILLS. 

CASE  I. 
Q.  A  person  snea  for  possession  of  a  certain  estate,  found* 
ing  his  claim  to  proprietary  right  on  the  plea,  that  the 
deceased  owner,  in  her  life-time,  assigned  over  to  and  gave  to 
him  (the  plaintiff)  possession  of  her  entire  property,  real  and 
personal,  with  all  the  rights  and  profits  appertaining  thereto, 
with  the  exception  of  the  estate  now  sned  for,  which  was  ex* 
cepted  by  reason  of  its  being  then  nnder  litigation ;  and  that 
she  moreoTer  made  a  nnncnpative  wrill*  in  his  favour,  formal* 
ly  and  publicly  nominating  him  her  execntor  with  power  to 
realise  all  outstanding  balances  of  every  description  which 
might  be  due  to  her,  and  to  adjust  all  claims  that  might  bo 
niade  against  her  estate.  Under  these  circumstances,  has 
the  claimant,  in  virtue  of  the  assignment  and  will  above  re- 
cited, a  leg^l  right  to  such  property  as  may  not  have  been  in 
the  possession  of  the  deceased  owner  during  her  life*time  f 
snd  what  difference  does  the  Law  make  between  a  g^ft  and 
a  Tumleek,  or  assignment  of  proprietary  right?  and  also 
what  authorities  can  be  cited  in  favour  of  the  validity  of  the 
assignment  and  will  above  specified  f 

B.    A  will  signifies  an  assignment  of  property  to  take  effect  Definition  of 
after  death,  or  as  if  one  should  say  to  another  '^  give  such  an  ^ 
sriiole  to  such  a  person  after  my  decease/'    The  thing  so 
given  is  called  a  legacy,  the  person  giving  the  testator,  the 
person  to  whom  it  is  given  the  legatee,  and  the  person  to 
whom  the  trust  of  giving  is  coafided  is  called  the  execntor. 

*  A  nnncapatiTe  will,  agreeably  to  the  proriaiona  of  the  Moohamnadan 
^w,  it  of  equal  Taliditj  to  a  written  one.— See  Prin.  Wiila  1 ;  App.  Tik 
WiUf8. 
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It  i»  esseuiial  to  the  validity  of  a  Tvill  that  the  property  ttill- 

ed  away  shoold  exist  in  the  poasession  of  the  testator  at  the 

time   of  liis   death,''^    otherwise    the  legacy    will  have  no 

effect.     For  instauce^  if  a  person  leave  by  will  oue-third  oE 

Of  a  legacy,     his  flock  of  sheep  to  another^  and  it  appear  that^  at  the  time 

Dofc  being 'in  ^^  ^^  death^  he  had  uo  animal  of  this  description^  the  legacy 

Sh*r*f  °t  hi    ^*^'  ^  ^^'^'  ^^  *^®  principle  of  its  being  necessary  that  the 

deaths  property  shoold  exist  in  the  possession  of  the  testator  at  the 

time  of  his  death.    The  term  Tumleeh  is  one  of  general 

TwnUek  and    import,  and  may  be  applied  toagift,  whether  nnconditional  or 

conditional,  to  a  sale,  or  to  a  will.    Bat  the  term  Hibha  (gift) 

signifies  the  immediate  transfer  of  propery  to  another  with- 

ont  a  consideration.     Thns  the  difference  between  an  assign- 

ment  of  proprietary  right  and  gift  is,  that  the  one  is  general 

and  the  other  particular.    Legally  speaking,  therefore,  the 

plaintiff^  whether  in  virtne  of  a  will  or  a  gift^  has  no  right  to 

property  of  which  the  deceased  owner  was  not  in  possession.! 


CASE  n. 

Q.  A  woman  died  leaving  some  moveable  property,  whicfa, 
on  her  decease,  was  placed  nnder  the  Seal  of  the  Conrt, 
in  conseqnence  of  her  appearing  to  have  not  left  any  heirs. 
A  proclamation  for  the  appearance  of  claimants  having 


*  But  it  if  not  neoeMary  that  the  sabjeot  of  the  legacy  shoold  exifl  *k 
the  time  of  the  execution  of  the  wiU. — See  Prin.  Wills  8. 

t  From  the  above  exposition  of  the  Law  it  would  appear  that  there  is 
but  little  difference  in  the  proTidons  regarding  gifts  and  those  regarding 
legacies.  With  respect  to  legacies,  the  entire  relinquishment  of  the  donor 
must  take  place  physically,  and  the  exigency  of  the  Law  is  consequently  lo 
far  f olfilled.  But  acceptance  on  the  part  of  a  donee  is  essential  to  the 
Validity  of  gift ;  and  a  legacy  is  of  course  voidable  at  the  pleasure  of  s 
legatee.  The  chief  distinctions  seem  to  be,  that  a  legacy  may  be  made,  the 
subject  of  which  is  not  in  the  possession  of  the  testator  at  the  time  of  the 
execution  of  his  will,  whereas  a  gift  under  such  circumstances  is  nullsnd 
Toid,  and  that  a  testator,  in  willing  away  property  to  several  indiyidoaltiii 
not  boand  to  separate  and  dsflue  the  portions  of  each. 
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been  issned,  a  woman  came  forward  and  stated  that  slie 
was  the  daughter  of  the  deceased^  that  the  deceased  had 
disposed  of  her  io  marriage,  and  that  she  was  the  lawful 
heir  to  all  her  property.  The  claimant  moreover  adduced 
four  witnesses,  who  deposed  on  oath,  that  the  deceased 
bad,  on  several  occasions,  iu  their  presence,  declared  that 
she  had  adopted  the  claimant,  that  she  had  disposed  of 
her  in  marriage,  and  that  the  claimant  was  her  lawful  heir. 
Under  these  circnmstances,  is  the  claimant  entitled  to 
succeed  to  the  property  of  the  deceased  woman,  or  should  it 
be  considered  as  an  escheat  to  the  Public  Treasury  ? 


B.  It  appears,  from  the  question,  that  the  deceased  A  person  da- 
woman  declared  the  claimant  to  be  her  heir  in  the  presence  p^^L^*  to 
of  four  witnesses.    The  obvious  intent  and  meaning  of  this  ^.*»«  sole 

heir  takei  M 
declaration  is,  that  the  cluimant  should  succeed  to  )>er  pro*  sole  legatee. 

perty  after  her  death.     It  is  impossible  to  put  any  other 

construction  on  these  words,  than  that  they  imply  a  legacy 

of  the  entire  property,  and,  though  this  is  not  expressed  in 

the  letter,  yet  regard  should  be  had  to  the  meaning  of  the 

declaration.* 

CASE  III. 

Q.  Is  it  legal  for  a  man  to  leave  his  property  by  will 
to  fonr  persons,  being  strangers  ?  and,  supposing  any  of  the 
provisions  contained  in  the  will  to  be  contrary  to  Law,  will 
this  circumstance  invalidate  the  will  in  ioto,  or  only  so  far 
as  affects  such  illegal  provision  ?  If  the  illegal  provision 
render  the  whole  will  illegal,  will  it  acquire  validity  by  hav- 

*  Whero  there  are  no  heirs  nor  creditors,  the  Law  allows  of  the  entire 
Mtaie  being  bequeathed  bj  will,  and  it  is  not  necessary  (as  it  is  in  the  case 
of  gift)  that  the  legacy  shonld  be  express.  On  the  same  principle  that  a 
l«Kaoy  may  be  retracted  (see  Prin.  Wills  11),  it  may  be  conferred,  by  im- 
plicttion. 
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or  a  wui  oon-  ing  been  acted  opon  andaoqaiesced  in,  for  the  space  of  two 

tAioiBff  ftn 

illegal  provi-  01*  three  years  after  the  death  of  the  testator  ? 


•ion. 


B.  According  to  Law^  the  granting  of  legacies  to  the 
extent  of  one-third  of  the  estate  is  admissible.  The  remaio* 
ing  two-thirds  go  to  the  heirs^  who  are,  in  this  case,  two 
widows  and  a  sister,  the  former  of  whom  will  take  a  foarlb, 
and  the  sister  will  take  the  remainder.  If,  therefore,  any 
one  should  addnoe  a  legal  claim,  the  whole  of  the  profisions 
of  the  will  cannot  stand.  Property  exceeding  in  amount 
one-third  of  the  estate,  cannot  be  taken  by  persons  nok 
being  heirs.  A  part,  therefore,  of  the  will  is  contrary,  and 
a  part  agreeable,  to  the  Law  ;  but  the  part  which  is  illegal 
does  not  invalidate  the  whole.  Those  persons  who,  after 
the  death  of  the  testator,  acqaiesced  in  the  will  and  permit- 
ted its  provisions  to  be  carried  into  effect,  cannot  retract 
without  having  recourse  to  Law.^ 


CASE  IV. 

Q.  A  Moosulmaun  during  his  life-time  made  a  will,  leav* 
ing  his  entire  property  to  the  son  of  his  brother,  notwitb- 
standing  the  fact  of  his  having  then  a  wife  living.  The  will 
was  attested  by  his  wife.  Shortly  afterwards  he  died 
childless,  and  after  his  death,  his  nephew  aforesaid  and  bis 
widow  continued  in  joint  possession  of  his  property.  On 
the  widow's  death  her  brother  claimed  her  share  of  the 
property.  Under  these  circumstances,  is  the  will  made  by 
the  deceased  in  favour  of  his  nephew  (such  nephew  being 
one  of  his  legal  heirs)  a  valid  instrument,  and  sufficient  to 
defeat  the  rights  of  the  widow's  heirs  ? 

*  The  principal  poinfc  of  Law  in  this  oane  is,  that  the  general  validity  of  a 
will  is  not  affeoted  by  its  ooutaiuing  illegal  proyisions.—See  JPiin.  WUlfl  9* 
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R.   If  tlie  widow,  after  tlie  death  of  tbe  hofiband,  consented  ^  beqnest  to 

one  heir  i8 

to  the  will  executed  by  bim^  it  mnst  be  considered  in  all  valid  with  the 

respects  good  and  valid;  because  legacies  in  favonr  of  an  heir  ^^^rhn^ 

are  void,  only  in  case  the  other  heirs  do  not  consent,*  and  P^^®*^)  ®'  '^^ 
'        •'  rest. 

in  tills  case,  although  the  consent  does  not  appear  to  have 
been  express^  yet  it  was  clearly  and  unequivocally  implied. 


CASE  V. 
Q.  1.  There  were  two  brothers,  one  of  whom  died,  leaving 
three  sons  and  a  daoghter.  The  surviving  brother  subse- 
qaently  made  a  will  in  favour  of  his  nephews  and  niece,  (chil- 
dren of  his  deceased  brother),  making  all  the  real  and  per- 
sonal property,  ancestral  and  acquired,  whether  belonging  to 
himself  or  to  his  brother,  into  seven  shares,  and  assigning 
two  shares  to  each  of  his  nephews,  and  one  share  to  his  niece. 
He  did  not,  however,  during  his  life-time,  parcel  off  their 
respective  portions  of  the  property,  and  put  them  into  posses- 
sioD,  but  merely  empowered  them  to  realize  the  profits  of  the 
property,  agreeably  to  the  shares  which  he  had  assigned 
them  respectively.  Under  these  circumstances,  is  the  will 
executed  by  the  surviying  brother  available  in  Law  7 


B.  1.     The  will  is  valid,  because  the  testator  is  master  of  Of  legaoiet, 
his  own  property,  and  has  a  right  to  make  a  legacy  in  favour  §fj^  not  ^  ^ 
of  any  one  whom  he  chooses.    As  far,  therefore,  as  regards  his  ^^  ^  ^?* 
own  property,  whether  real  or  personal,  ancestral  or  acquired,  in  favoar  of 
his  legacy  of  it  to  his  nephews  and  niece  is  allowable;  but,  as  dTwhom^re 
far  as  regards  the  property  which  appertained  to  his  brother,  ^®^^"- 
the  disposition  made  by  him  is  perfectly  useless  and  nuga- 
tory ;  because  his  nephews  and   niece  have  an  absolute 
legal  right  to  inherit  their  father's  estate,  in  the  proportion 

•  See  Prin.  Wills  8. 
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of  a  double  share  to  the  male.  The  intention  of  a  legacy  is 
to  create  the  right  to  property ;  but  the  legacy  in  this  in- 
stance was  superfluous,  iDasmuch  as  the  legatees  became  en- 
titled to  the  property  of  their  father  on  his  death,  iu  virtue  of 
their  right  of  iuheritance.  The  disposition  by  will,  however, 
Distinction      made  by  the  surviving  brother  of  his  own  property,  is  by  no 

between  gift  ,         i.-»,-ii        «  -i-  a  %^      * 

of  property      meaiis  invalidated  by  the  circumstance  of  his  not  having  piu^- 
^n  to'exer.    celled  off  the  respective  portions,  and  put  the  legatees  into 
^se  P^P"«'    possessiou  during  his  life- time,  for  iudefiniteness  iu  case  of  a 
legacy  is  allowable.     His  allowing  them  to  i-ealise  the  pro- 
fits of  the  shares  assigned  to  them  respectively  was  merely  an 
act  of  permission  ;  in  other  words,  it  amounted  to  a  permis- 
sion to  others  to  make  use  of  his  property,  and  this  is  allow- 
able; for,  in  an  act  of  permission,  iudefiniteness  is  noobjec- 
Wherein  con-  tiou,  as  it  IS  in  the  Case  of  an  absolute  gift.     The  will  which 
he  executed  is  suspended  on  the  condition  of  his  death,  and^ 
therefore,  after  that  event,  his  niece  is  eutitled  to  one-seventh 
part  of  his  property,  she  not  being  one  of  his  heirs.    And, 
after  she  has  realized  her  seventh  share,  to  which  she  is  en- 
titled by  the  legacy,  the  brother's  sous  are  entitled  to  share 
the  remainder  equally  among  each  other  in  virtue  of  their 
right  of  inheritance  ;  because  they  are  both  heirs  and  resida- 
Anthorities     aries,  and  legacies  cannot  be  left  to  heirs.     The  authorities 
doctrine  of  ^  ^^^  ^^^  above  Opinion  are  as  follow  :    In  the  Sidaya,"^*'  A 
l^IIS)!^**         will  coutaiuing  legacies  which  the  testator  was  competent 
to  bequeath,  and  which  he  was  not  competent  to  beqaeatb, 
is  valid  for  the  former  and  not  for  the  latter/'     So  also  in 
the  same  authority, — ''  If  a  person  bequeath  a  third  of  his 
property  to  one  man,  and  a  third  to  another,  and  the  heirs 
refnse  their  consent  to  the  execution  of  both  bequests,  one- 
third  is  in  that  case  divided  equally  between  the  two  lega- 
tees *,  for  where  the  will  exceeds  a  third  of  the  estate,  and 
the  heirs  refuse  their  consent  to  the  execution  of  the  wheloi 
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it  is  then  restricted  to  one-tliird,  as  bas  been  already  explnin- 
ed ;  and  as^  in  the  present  instance^  the  right  of  both  claim- 
ants is  eqnally  good^  and  the  third  is  capable  of  division,  it 
is  therefore  divided  eqnally  between  them/'  So  also  in  the 
Shurhi  Viqaya,'^*'  Proprietary  right  may  be  established,  as 
well  by  granting  a  permission  to  exercise  proprietary  right, 
as  by  making  an  absolute  gift;  for  instance,  if  the  proprie- 
tor  of  a  vessel  of  water'shonld  say  to  a  party  of  people  who  Anthorities 

•^  i^       ^        r      I  for  the  abore 

bad  performed  purification  by  Tyummum,  that  any  one  of  distinction. 
them  might  use  the  water  for  the  purpose  of  ablution  ;  and 
there  was  a  sufficiency  of  water  for  any  one  of  them  singly 
to  Iiave  washed  in,  the  purification  which  they  performed  by 
Tyummum  becomes  of  no  avail ;  for  when  one  of  the  party 
purified  himself  by  ablution  with  water,  the  rest  mnst  again 
have  recourse  to  the  purification  by  Tyummum^  because  the 
rigbt  of  ablution  was  established  in  each  individual  severally. 
Bat  if  the  proprietor  of  the  water  had  said  to  them, — This 
water  is  your  property  collectively,  and  they  took  the  pes- 
session  of  it  as  such,  their  previous  purification  by  Tyummum 
is  not  rendered  unavailable,  because  (according  to  the  doc* 
trine  of  the  two  disciples)  in  the  case  of  an  undefined  gifr., 
the  proprietary  right  is  vested  in  all  the  donees  collectively, 
and  each  individual  did  not  possess  a  sufficient  quantity  of 
water  to  enable  him  to  perform  the  ceremony  of  ablution. 
Bat  the  more  approved  reason  for  this  doctrine,  according  to 
Aboo  Eaneefa,  is,  that  the  water  continued  to  be  the  pro- 
perly of  the  donor,  and  that  option  was  not  established ;  for 
that  where  a  gift  is  null,  an  option  which  is  comprehended 
lifaerein  must  necessary  be  null  also.  Therefore  if  the 
whole  party  were  to  confer  an  option  on  one  individual 
donee  to  use  the  water^  and  he  failed  to  do  so,  the  former 
parifiication  by  Tyummum  of  that  individual  is  rendered 
aoavailable,  according  to  the  doctrine  of  the  two  disciples, 
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bnt  not  according  to  that  of  Ahoo  Haneefa,  becanse,  when 
they  (hemseWes  had  not  the  propi-ietary  rights  they  had 
no  anthority  to  confer  the  option."  ITie  inference  to  be 
drawn  from  the  above  qnotation  is^  that  there  is  a  disiino- 
tion  between  conferrtog  an  option  and  making  an  absolute 
gift  j  seizin  being  necessary  in  the  latter  case^  bnt  not  in  the 
former,  and  that  indefiniteness  invalidates  a  g^ft,botaotaii 
option.  This  distinction  is  obvionsly  inferrible.  The  follow- 
ing is  an  extract  from  the  Hidaya  :-— ^^  If  a  man  make  a 
Of  a  legatee  bequest  in  favonr  of  a  part  of  his  heirs^  it  is  not  valid.  It  is 
heir  before  to  be  observed^  that  in  jndging  whether  the  legatee  be  an 
death.^****^*^'*  heir,  or  otherwise,  regard  is  paid  to  the  time  of  the  testator^s 
death,  not  to  the  period  of  making  the  will;  becaase  the 
efBcacy  of  the  will  is  established  after  the  death  of  the  test- 
ator." In  the  Kifaya,  a  commentary  on  the  J^idaya,  treat- 
ing of  the  above  passage,  it  is  stated,—''  If  a|Nfir8on,  having 
a  son,  left  a  legacy  to  his  brother,  and  the  son  died  daring 
the  life-time  of  his  father,  the  legacy  is  nulL"^ 

Q.  2.     Supposing  the  words  ''  household  effecU"  not  to 
have  been  inserted  in  the  will,  should  this  description  o( 
property  be  comprehended  in  the  disposition  of  the  estatej  i 
although  not  particularly  specified  f 

Of  a  ^iU  con.       B.  2.    Thehouseholdeffects  shonld  be  comprehended,  be- 

taining  words  i  .       i  .ti  .  i  i      ^     •« 

of  geueraiim.  cause  the  terms  used  m  the  will  are  possessions  and  lanas^iQ 
^^'  the  former  of  which  household  effects  are  included;  in  the 

same  manner  as  the  term  ''  lands''  includes  gardens,  roadSi 
&c.,  although  those  may  not  have  been  specifically  mentioa- 
ed.    But  the  provisions  of  the  will  do  not  apply  to  all  tfa^  | 
children   of  the  testator's  brother.     The  daughter  of  the 

*  Bat  a  person  being  an  heir  at  the  time  of  the  exeoation  of  the  will*  aa^ 
becoming  excluded  from  the  inheritance  previoasly  to  the  testator's  deathti 
can  take  the  legacy  left  to  him  by  saoh  will.— See  Prin.  Wills  10» 
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testator's  brother  will  take  a  seventh  share  of  the  whole  pro- 
pertji  incloding  household  effects  and  every  other  descrip- 
tion of  property,  agreeably  to  the  provisions  of  the  will. 
Afterwards,  what  remains  the  sons  of  the  testator's  brother 
will  share  among  themselves  equally,  by  reason  of  their  right 
of  inheritance  as  paternal  kindred,  for  the  daughter  of  the 
brother  is  not  an  heir,  wheraas  the  sons  are  heirs.  The 
above  is  the  tme  exposition  of  the  Law  in  this  case.  Aathori- 
ties:  It  is  laid  down  in  the  OSilweeh  and  other  Law  Aathoriey. 
Tracts,-—''  A  general  term  comprehends  all  particulars,  and 
this  rule  should  be  applied  to  all  words  of  a  general  import '" 
for  instance,  ''whatever  I  possess,  and  the  things  I  possess," 
oomprehend  every  species  of  property  possessed  by  the 
declarer ;  and  so  must  the  will  be  construed,  agreeably  to 
the  passages  in  the  Kifaya  and  Hidaya,  above  quoted.^ 


*  The  meaoing  of  the  illoatration  relative  to  the  doctrine  of  Tyvmrnw/n 
reqmree,  perhaps,  to  be  ezplaioed.  The  Canonical  Law  of  Ifoohammnd 
enjoins  the  nse  of  sand  or  earth,  where  water  is  not  procurable,  for  the 
purpose  of  purification ;  and  it  also  enjoins  that,  as  soon  after  as  may  be 
practicable,  ablation  be  performed,  and  if  an  opportunity  of  performing 
this  be  neglected,  the  prerious  purification  by  Tywnmum  becomes  useless. 
Now  in  the  ease  first  put,  as  each  of  the  persons  who  had  performed 
^)fwnm/um  had  severally  an  opportunity  of  ablution,  which,  by  the  per* 
nussion  of  the  proprietor,  each  was  at  liberty  to  use,  their  preyious 
poHfication  by  Tyummnm  was  rendered  of  no  avail,  there  hartng  been  a 
Bofiloiency  of  water  for  any  one  of  them .  to  hare  used ;  but  in  the  case 
secondly  put,  the  gift  not  defining  the  respective  shares  of  each,  was  null ; 
and  even  admitting  it  to  hold  good,  no  one  of  the  donees  was  competent 
to  use  it;  the  gift  having  vested  in  them  all  collectively,  and  there  not 
^▼iug  been  a  sufficiency  of  water  for  the  use  of  the  whole  of  them. 
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CHAPTER  VL 

PRECEDENTS  OF  MARRIAGE,  DOWER,  DIVORCE  AND 
PARENTAGE. 

CASE  I. 
Q.  1.  A  woman,  for  a  peoaniary  consideration,  execa(;e8 
a  written  agreement,  tbat  she  will  marry  her  daughter  (aged 
only  three  months  at  the  time  of  the  agreement)  to  the  sou 
of  another  woman,  and  takes  the  son  into  her  house  accord- 
ingly, aud  educates  him.  Afterwards,  the  mother  of  the 
daughter  departs  from  her  agreement,  and  refuses  to  permit 
the  ratification  of  the  contract.  Under  these  circumstaDcefl; 
has  the  mother  of  the  son  a  legal  right  to  compel  the  mother 
of  the  daughter  to  fulfil  the  contract ;  or  can  she  reooyer 
from  her  the  money  given  in  consideration  of  the  agreement 
of  matrimony  f 

Promise  of  B.  1.    The  mother  of  the  son  has  only  a  legal  right  to  the 

S^be?^Siy  oaoney  paid  by  her  in  consideration  of  the  marriage^  and  she 
enforced.  ^{jj  recover  the  whole  amount  so  paid.  According  to  the 
doctrine  contained  in  the  Futawa  Kazee  Khan,"^^*  A  person 
solicited  the  daughter  of  another  in  marriage,  and  sent  her 
presents.  The  father  of  the  daughter  afterwards  refused  to 
fulfil  the  marriage  contract.  In  this  case  it  has  been  ruled, 
that  whatever  was  sent  as  dower,  or  in  consideration  of  the 
marriage,  whether  forthcoming  or  not,  must  be  restored,  and 
that  whatever  was  sent  as  a  present  must  be  restored  if 
forthcoming,  but  that,  if  lost  or  destroyed,  it  is  not  claim- 
able as  a  debt.'' 

Q.  2.  A  woman  solicits  the  daughter  of  another  in  mar* 
riage  for  a  boy  educated  under  her  care,  and  gives,  or  sends 
to  the  house  of  the  girl's  parents,  jewels,  ornaments,  clotheS; 
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and  the  like.  In  such  case^  is  the  marriage  cod  tract  com* 
plete  and  binding;  and  if  uot^  is  she  legally  entitled  to 
recover  the  property  which  he  had  given  ? 


B.  2.     In  snch  case  the  contract  of  marriage  is  not  bind- 
ing and  complete^  because  declaration  and  consent  by  the 
parties  are  requisite  to  give  the  contract  validity.     Under 
the  circumstances  stated^  the  required  declaration  and  con* 
sent  do  not  appear  to  have  taken  place.    But  whatever  was 
given  to  the  parents  of  the  girl  solicited  in  marriage^  or  sent  Any  thing 
to  their  honse  in  consideration  of  marriage^  is  legally  re-  SdSwition*^'*' 
coverable.    According  to  the  Mokhtusur  Ooshafeej  cited  in  muatbere* 
the  PiUawa  Masoomee,^^^'  A  man  sent  to  the  father  of  a  girl      ^  ' 
whom  he  had  solicited  in  marriage,  gold,  silver,  clothes,  or  Kgratuitom- 
other  property,  or  made  him  a  present  of  some  articles  and  lie  mtoi^  if 
repeated  his  presents  (as  is  customary  in  modern  times).     A  'orthooming. 
contract  of  marriage  is  not  thereby  ezecnted,  because  mar- 
riage is  legally  contracted  only  by  declaration  and  consent, 
which  do  not  appear  here  to  have  existed/'     So  likewise  in 
the  Duetoor'Ool  Koozaut.    A  passage  in  the  Futawa  Kazee 
Khan  is  to  the  following  effect : — *^  A  person  solicited  the 
daughter  of  another  in  marriage,  and  sent  her  presents, 
&o./'  (above  cited).* 


CASE  II. 

Q.  Is  it  customary  on  occasions  of  marriage  to  enter  into 
any  written  agreement ;  for  instance,  a  man  betroths  his  son 
to  the  daughter  of  a  dancing  woman,  and  that  woman,  having 
paid  a  certain  sum  of  money,  takes  a  written  engagement 
from  the  father  of  the  intended  bridegroom,  specifying  that 
he  had  received  the  money  and  agreeing  to  the  marriage  of 
her  daughter  with  his  son,  for  such  pecuniary  consideration. 
If  the  person  engaging  should,  notwithstanding  this  written 
obligation,  and  the  fact  of  his  having  kept  his  intended 

*  Vide  App.  Tit.  Mw.  18. 


Digitized  by 


Google 


252  Precedents  of  Marriagei  Dower, 

dangliter-ia-Iaw  in  his  tioose^  omife  to  perform  fcfae  promiae 
therein  contained,  can  snch  obligation  be  considered  equally 
binding  as  in  a  case  of  regular  sale  f  and  wonld  tbe  Law 
recognize  it  as  worthy  of  being  enforced  ? 


A  written  en-      R,    Among  the  respectable  part  of  the  commnnity  written 
m^ej  is  not  engagements  are  never  entered  into  on  such  occasions.    It 
^n'^Bnm  piad  ™*y  ^  costomary  among  the  inferior  classes,  but  if  any  one, 
in  considera-  for  a  pecnniary  consideration^  should  ezecnte  an  obligation 
erable.         *  of  the  nature  described  in  the  question^  it  merely  amounts 
to  a  promise  of  giving  in  marriage,  and  by  no  means  amounts 
to  an  actual  contract  of  marriage ;  and  the  person  executing 
snch  obligation  is  at  liberty  to  depart  from  the  terms  of  it, 
and  to  procure  the  marriage  of  his  son  with  any  person  whom 
he  may  think  fit,  but,  if  demanded,  he  must  refund  the 
pecuniary  consideration  received.    The  conditions  of  a  con- 
tract of  sale  are  defined  and  specific^  but  no  one  of  those  oo&« 
ditions  if  found  to  exist  in  a  contract  of  the  natore  here 
alluded  to.* 


CASE  III. 
Q.  A  man  causes  a  contract  of  matrimony  to  be  entered 
into  between  his  son  and  his  niece^  without  the  consent 
of  her  mother,  and  at  a  time  when  they  were  both  only 
three  years  of  age.  But  the  son  and  the  nieccj  during 
their  childhood,  imbibed  the  milk  of  the   same  woman. 

*  In  this  case  the  contract  may  be  said  to  have  been  a  Htbo-^a  Shurl^ 
Ivjuz,  or  gift  on  stipnlation,  which,  in  its  effect  only,  resembleB  a  sale,  and 
nntil  the  consideration  be  received,  the  property  parted  with  on  xn§  iidtt 
may  be  held  to  be  of  the  nature  of  a  pure  gift,  which  admits  of  resomptbo 
when  forthcoming ;  or  it  may  be  held  to  be  property  parted  with  for  > 
valaable  consideration,  of  which,  if  itself  not  forthcoming,  the  price  nasi 
be  restored.  In  one  of  the  cases  propounded  in  the  preceding  question,  d 
the  gifts  having  been  made  simply  as  presents,  withoat  reference  to  io7 
consideration,  they  wonld  be  resamable  if  forthcoming  onlyi  uador  Ab 
general  Law  of  revocAtion  of  gifts«~  Vide  App.  Tit.  Mar.  18. 
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Under  fchese  oiroamstanoes^  is  the  marriage  couformable  to 
Law  7 

R     Ifc  merely  appears  from  the  qaestion.  that  the  Bon  and  Marriage  how 

^  ,       .  voidable  by 

niece,  at  the  same  period,  daring  their  childhoodi  imbibed  fosterage. 
the  milk  of  the  same  nnrse,  but  their  respective  ages  at  the 
time  are  not  specified.    The  Law  makes  a  distinction  as  to 
the  validity  or  invalidity  of  a  marriage  between  parties  who 
have  imbibed  the  same  milk,  depending  npon  their  repect- 
ive  ages  at  the  time  they  did  so.    IE  the  parties  imbibed 
the  milk  of  the  same  woman,  on  or  before  their  attaining 
the  age  of  thirty  months  or  two  years  and  a  half,  their  sub- 
sequent intermarriage  will  be  illegal ;  bnt,  if  at  a  time  snb- 
seqaently  to  their  attaining  that  age,  it  will  be  legal.     So 
also  if  the  age  of  one  of  the  parties  may  have  exceeded,  and 
that  of  the  other  fallen  short  of,  the  prescribed  age  at  the 
time  of  their  being  saokled  by  the  same  woman,  the  circnm- 
Btance  will  be  no  impediment  to  their  marriage.''^ 

CASE  IV. 

Q.  A  person,  with  a  view  to  avoid  the  disgrace  of  having 
fornication  imputed  to  him,  marries  apregnant  woman  before 
her  delivery  :  bnt  the  woman  continues  to  remain  in  the  house 
of  her  parents.  She  now  comes  forward  and  claims  from  her 
husband  arrears  of  alimony  for  six  years.  The  witnesses 
brought  foi'ward  depose  to  the  marriage  having  been  cele- 
brated sixteen  or  seventeen  years  ago,  and  it  is  also  proved 
that  the  wife  never  lived  with  the  hasband,  nor  received 
maintenance  from  him.     Under  these  circamstances,  is  such 

*  It  is  a  general  mle  that  any  marriage  which  is  prohibited  by  reaaon  of 
eonaangoinity,  would  equally  be  prohibited  by  reason  of  fosterage,  bnt  there 
are  two  ezoeptaona  to  this  mlei  for  which  see  Prin.  Marriage,  Ac,  23.— 
YiA$  Note  at  page  S9. 
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marriage  valid  ?  and  has  the  wife  a  legal  title  to  any  arrears 
of  alimony^  claim  at  a  period  of  sixteen  or  seventeen  years 
subseqaent  to  the  celebration  of  the  marriage  ? 

Of  marriage  R.  By  Law,  marriage  with  a  pregnant  woman  ia  per* 
nant  woman  mitted,  bnt  cohabitation  is  prohibited  until  after  deliveryjif 
habitation^  ^^®  pregnancy  was  by  any  other  than  thebasband.  Accord- 
iug  to  the  jBidaya^— ''  A  man  may  lawfully  marry  a  woman 
pregnant  by  whoredom  ;  bnt  he  must  not  cohabit  with  her 
until  after  her  delivery/'  Arrears  of  alimony  are  not  claim- 
able from  a  husband,  unless  by  stipulation  or  by  a  judicial 
decree.  According  to  the  Viqaya, — '' Maintenance  for  a 
past  period  is  not  due,  unless  awarded  by  order  of  the  Easeei 
or  stipulated  between  the  parties,  in  which  case  the  pay* 
ment  becomes  obligatory/' 

CASE  V. 

Q.  A  woman,  on  the  occasion  of  her  marriage,  received, 
as  a  gift  from  her  mother,  eighty  beegahs  of  land,  a  dwell- 
ing-house and  a  cow-house.  She  afterwards  died,  leaving 
a  husband,  an  unmarried  daughter  and  a  son.  Now  to  what 
proportions  of  the  above  specified  property  will  her  husband 
and  her  two  children  be  entitled  on  her  death  ? 

^ro  ^^*  does      ^*    -A.ccording  to  Law,  a  woman  is  absolute  proprietor  of 

not  vest  in  the  all  property,  real  or  personal,  whether  acquired  by  her  on  the 

nSiri^e.  ^     occasion  of  her  marriage,  or  otherwise,  and  therefore,  when 

she  dies,  it  will  be  distributed,  according  to  the  Law  of  Id* 

heritance,  into  four  equal  shares,  of  which  her  husband  wiU 

take  one,  her  son  two,  and  her  daughter  one  share.* 


*  The  Moohnmmndan  dootrine  in  this,  as  in  most  other  poiotSi  viot^ 
nearly  resembles  the  Giyil  than  the  English  Law.  One  of  the  v^^ 
faniiliar  instances  of  oonf osion  taking  place  according  to  the  BogUih  I*^> 
is  the  marriage  of  the  debtor  and  croditori  by  which,  as  a  general  rnl^t^ 
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CASE  VI. 
Q.     Is  a  married  woman   competent  to  dispose  of  her 
jewels,   wearing  apparel   and  other  effects,  by  gift  to  a 
stranger,  or  does  the  Law  reqnire  that  she  shonld  previously 
obtain  the  permission  of  her  hnsband  ? 

S.     A  married  woman  is  competent  to  dispose  of  her  own  A  married 
effects  by  gift,  whether  they  consist  of  jewels  or  other  arti-  unlimited 
cles.    The  Law  does  not  reqnire  the  permission  of  the  po^ero?er 

^  *^  her  own  pro- 

hoaband.*  perfcy. 

CASE  VIL 

Q.  1.  A  Moosnlmaun^  after  haviog  a  son  and  daughter 
by  his  first  wife,  marries  a  European  woman,  haying  con- 
verted her  to  his  own  faith.  Is  such  second  marriage  good 
according  to  Law  ? 

B.  1.    Such  marriage  is  good,  because  the  woman  was  Of  the  reii- 
converted  to  the  Moosnlmaun  religion,  which  permits  of  ber  of  wiyes' 
four  wives. t     A  man  may  have  four  wives  at  the  same  time.  X 

Q.  2.  The  claim  of  the  first  wife,  on  acconut  of  dower, 
having  been  satisfied  by  the  hnsband,  and  she  having  given 
an  acquittance  for  the  same,  they  mutually  dissolve  the 
marriage.  The  husband,  notwithstanding  that  his  son  and 
daughter  by  his  first  wife  are  alive,  disposes  of  all  his 
property,  real  and  personal,  by  gift,  in  lieu  of  dower,  to  his 

reipeoUTO  righto  and  obligaiions  become  mntoally  eztincfc,  and  do  not 
■nrriTe  upon  the  death  of  either  of  the  parties.  The  Civil  Law  admitting 
a  a^Muration  of  property  between  hnaband  and  wife,  the  tame  consequence 
did  not  ensue.— J»on«  on  Pothier,  Number  XIV  of  Confu$%on  or  Evtinguish' 
ment, 

•  See  Note  to  preceding  Case. 

t  See  Prin.  Marriage,  Ac,  8.— Ftda  App.  Tit.  Mar.  12. 

t  Whether  the  woman  was  con  verted  or  unconverted  is  a  matter  of  no 
ooBseqnenoe  as  far  as  regards  the  legality  of  the  marriage.— See  Prin. 
Marriage,  &o. 
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second  wife,  witbonl  the  kuowledge  of  his  ohildren.    Is  such 
gift  valid  according  to  Law  f 

A  gift  of  all  R*  2.  Under  sach  circumstances^  the  first  marriage  being 
toase^nd^^  dissolved,  the  hasbaud  is  competent  to  make  a  gift  oE  the 
thou  h  there  ^**'"^®  described  in  the  question^  and  the  gift  will  be  complete 

are  ohildren  on  the  socond  wife's  taking  possession,  because  the  haabani 
by  a  former  tt»  i 

marriage.        has  absolute  authority  over  his  own  property.     His  son  and 

daughter  would  inherit  after  his  death,  but  not  during  his 

life-time.* 

CASE  VIII. 
Q.  A  person,  previonsly  to  contracting  a  marriage,  makes 
a  verbal  agreement  with  his  wife,  conditioning  that,  after 
marriage,  she  shall  be  at  liberty  to  live  in  the  house  of  her 
parents.  After  the  consummation,  is  he  competent  to  in- 
fringe this  agreement  by  removing  her  to  any  other  place, 
or  is  it  incnmbent  on  him  implicitly  to  fulfil  its  condition  ? 

Of  marriage  B.  According  to  the  Moohuminudan  Law  such  an  agree- 
condi^ron.  ment  is  illegal,  and  therefore  it  is  not  incumbent  on  the  hus- 
band to  abide  by  it,  and  he  has  full  power  to  carry  his  wife 
to  his  own  house,  provided  he  shall  have  paid  the  amount 
of  her  dower ;  but,  in  the  event  of  his  not  having  done  to, 
she  is  at  liberty  to  object  until  the  amount  is  paid.*f- 


•  In  this  caae  it  ahoald  be  remarked,  that  the  fact  of  the  first  wife's 
dower  haying  been  satisfied,  is  expressly  stated ;  otherwise  her  childreo 
would  hare  had  a  lien  on  her  hasband's  property  to  the  extent  of  the 
dower  dne  to  her. 

t  It  is  a  general  principle  in  the  Moohammndan  Law  that  any  ille|;il 
conditions  annexed  to  a  contract,  may  be  infringed  without  affecting  t^ 
validity  of  the  contract  itself.  They  are  considered  Yoid  ah  initio,  oi 
rather  as  if  they  had  neyer  been  made  at  all. — See  this  rale  reoogoisad  is 
Prin.  Sales  16,  and  Prin.  Wills  9,  and  Prin.  Claims  8. 
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CASE  IX. 

Q.  A  person^  for  some  pecuniary  consideration^  executes 
a  written  agreement^  that  he  will  marry  his  daughter  to  tlie 
Bon  of  another  woman.  The  mother  of  the  son  receives  the 
girl  into  her  family^  and  her  son  dies  before  the  marriage 
was  legally  solemnized.  Under  these  circnmstances^  has 
the  father  of  the  daughter  the  right  of  disposing  of  her  in 
marriage  to  another  person^  or  the  mother  of  the  deceased  f 


B.     According  to  Law^  the  mother  of  the  deceased  person.  Bight  of  a  girt 
with  whom  the  marriage  of  the  girl  was  intended,  but  not  the  death  of 
solemnized,  is  not  entitled  to  dispose  of  her  in  marriage.  S^i^J^*^^^ 
The   father  of  the  daughter  is  at  liberty  to  give  her  in 
marriage  to  some  snitable  person,  and  if  she  be  discreet 
and  adnlt,  she  is  in  every  respect  anthorized  to  enter  into 
a  marriage  with  a  person  of  equal  condition,  as  is  admitted 
by  all  authorities. 


CASE  X. 

Q.  If  A,  having  married  B,  should  afterwards  marry  her 
uterine  sister,  C,  during  the  life-time  of  B,  and  if  such  second 
marriage  should  be  invalid  according  to  Law,  will  the  first 
marriage  nevertheless  hold  good,  and  will  B  be  entitled  to 
dower  f 


B.    The  marriage  of  A  with  B  will  stand  good,  notwith«>  Of  marriage 
standing  the  fact  of  his  having  subsequently  married  her  Ultorrth^'*  * 
uterine  sister,  C.    As  C  however,  by  reason  of  her  affinity,  ^  ^® 
falls  within  the  prohibited  degrees  of  relation,  her  marriage  the  time, 
with  A  is  null  and  void,  and  she  is  not  entitled  to  dower ;  but 
this  fact  does  not  invalidate  the  prior  contract  with  B,  and, 
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on  the  death  of  A,  his  wife,  B,  will  be  entitled  to  the  fall 
amount  of  her  dower  out  of  his  estate.'*' 

CASE  XL 
Q.  1 .     What  words  and  what  forms  are  necessary  to  con- 
stitute a  marriage  ? 

B.  1.  To  constitute  a  marriag^^  words  of  proposal  and 
acceptance  are  absolutely  necessary  on  the  part  of  the  con- 
tracting parties ;  for  instance,  the  husband  himself  saySi" 
'^  I  have  married  such  a  woman  on  such  a  dower,''  and  tbe 
wife  says, — **I  have  agreed,*'  or  the  agent  of  the  wife  maj 
say, — "  I  have  given  such  a  woman  in  marriage  to  such  a 
man  for  so  much  dower,"  and  the  agent  of  the  man  may 
say, — "  I  have  consented  on  behalf  of  such  a  person."  It  is 
likewise  a  condition,t  that  two  men,  free,  sane,  adult  and 
Moosulmauns,!  should  be  present  at  the  place  of  the  contract, 
in  order  to  witness  the  proposal  and  acceptance,  or  one  man 
and  two  women  of  the  above  description.  The  feasting, 
entertainments  and  other  preparatory^eremonies  are  merely 
customary  forms,  which  are  by  no  means  essential  to  tbe 
contract. 

*  Had  the  two  sisters  been  married  by  tbe  same  man  at  tbe  same  time,  or 
bad  tbe  priority  of  one  or  tbe  other  marriage  not  been  ascertainable,  thoy 
iTonld  both  bare  been  inyalid.  This  supposes  tbe  former  wife  to  be  alire, 
and  tbe  marriage  not  to  bare  been  dissoWod.  There  is  no  objection  in  ibe 
Moobnmmndan  Law  to  a  man's  marrying  tbe  sister  of  his  deceased  or 
divorced  wife.  The  aboye  doctrine  is  contained  in  the  MoohHt'OO-swrMkh^ 
cited  in  tbe  Futawa-i^Aulurngtwde^-^Tide  App.  Tit.  Mar.  11. 

t  This  doctrine  wonld  at  first  sight  appear  inconsistent  with  that  hid 
down  in  tbe  case  of  Mirza  Jann  and  others  (vide  Precedents  of  Marriage> 
Note  to  Case  XLVII) ;  bat  in  reality  they  are  perfectly  reconcileable.  The 
doctrine  in  that  case  was  that  hearsay  evidence  is  sufficient  to  prove  a 
marriage ;  but  then  it  is  presumed  that  the  marriage  was  legally  perfonned 
in  the  presence  of  witnesses,  as  required  by  the  doctrine  in  this  case.  The 
answer  to  tbe  second  question  tends  also  to  establish  this  point. 

X  Objections  as  to  character  and  relation  do  not  apply  to  witnesses  in  a 
contract  of  marriage,  as  they  do  in  other  contracts.— Prin.  Marriage^  ftci  ^« 

NoTB. — For  information  respecting  the  forms  and  ceiemonies  attending 
betrothal  and  marriage,  vide  tbe  Qanoon-e-J<{am,  or  the  Customs  of  the 
Ifooenlmanns  of  India,  by  Dr.  Herklot  of  the  Madras  Establishment,  pa^ 
lisbed  in  London  in  1832.  This  work  treats  of  the  customs  of  the  Soonneei* 
"  The  observations  on  the  Moosulmauns  of  India  by  Mrs.  Meer  Hassan  Ali> 
published  in  the  same  year,  treats  of  the  customs  and  opinions  of  th^ 
Sheeas." 

Vide  also  Appendix,  wherein  the  ceremony  of  marriage  is  described. ^Si>- 
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Q.  2.     What  deacriptioa   of   evidence   is   necessary    to 
establish  a  marriage  ? 

B.  2.  Witnesses  slioald  have  ocalnr  proof  iu  all  instances^  Hearsay  evi- 
except  in  cases  of  parentage^  marriage,  and  certain  otber  admUaibie? 
Bpecial  casesi  in  which  hearsay  testimony  is  allowable,^ 
provided  that  the  witness  has  a  thorough  belief  of  the  fact 
either  from  its  notoriety,  or  from  information  commnnicated 
by  another,  whose  veracity  he  has  no  reason  to  suspect. 
This  is  according  to  the  Hidaya, 

Q.  3.  Can  a  Moosulmaun  lawfully  enter  iufco  the  state  of 
matrimony  with  his  slave  girl  J 

K.  3.  The  marriage  of  a  Moosulmaun  with  his  slave  is 
useless  and  inoperative,  because  the  legality  of  enjoyment  is 
as  much  secured  by  the  right  of  property  as  it  could  be  by  a 
contract  of  marriage ;  but  the  practice  has  nevertheless  been 
recognized  as  proper  in  modern  times^  on  a  principle  of  cau- 
tion and  moral  dread ;  because  it  is  universally  admitted, 
that  she  only  is^  strictly  speakings  a  slave  who  has  been 
captured  in  an  infidel  country^  or  who  is  a  descendant  from 
such  captive ;  but  as  to  slave  girls^  in  the  popular  acceptation  Legal  defiui. 
of  the  term,  such  as  those  purchased  in  times  of  famine  and  *^'°'^/^^"^ft^o»'3^* 
scarcity  by  Moosulmauns  and  others,  the  legality  of  enjoying 
them  is  denied.  It  is,  therefore,  preferable  to  contract 
matrimony  with  such  persons,  for  the  purpose  of  legalizing 
the  enjoyment  of  them. 

Q.  4.  A  Moosulmaun  marries  his  four  slave  girls,  and 
afterwards,  during  the  life-time  of  all  four  of  them,  enters 
into  matrimony  with  a  free  woman.  Is  such  fifth  marriage 
legal  and  valid  ? 

*  See  Prin,  Claimi,  Ac,  14. 


Digitized  by 


Google 


260  Precedents  of  Marriage,  Dower^ 

Of  marriage        R.  4.    If  it  be  established  that  a  Moosnlmann  did  marr; 
four  women^  who  are^  strictly  speaking,  his  sla^esj  hm  mar- 
riage with  them  is  nail  and  void,  and  his  snbseqoent  mar- 
riage with  a  free  woman  is  not  in  reality  a  fifth  marriagei 
and  it  is  a  good  marriage,  daring  the  life-time  of  the  slaves ; 
but  if  the  fonr  women  are  not  strictly  and  legfally  his  slaves, 
bat  merely  pass  as  sach  according  to  the  popular  acceptatioii 
of  the  term,  marriage  with  them  is  permitted  by  law,  and  a 
sabseqaent  marriage  with  a  fifth  woman  is  a  fifth  marriage, 
and  oonseqaently  invalid  *,*  bat_dower  is  due  after  the  con- 
Of  dower  apd  sDmmation  of  an  invalid  marriage,  and  in  sach  esse,  of  the 
an  inraiid        proper  dower  and  the  stipalated  dower,  that  wbich  amonuts 
marriage.        ^^  ^y^^  smaller  snm  mast  be  paid  by  the  hasband.     So  also 
the  parentage  of  the  offspring  of  an  invalid  marriage  is 
established  in  the  hasband. 

CASE  XH. 
Q.  An  adalt  woman  entered  into  a  contract  of  marriage 
with  an  individual,  by  her  own  free  will  and  consent,  in  the 
presence  of  witnesses  \  afterwards,  her  relations  having  for* 
cibly  carried  her  away  from  the  honse  of  her  husband,  dis- 
posed of  her  in  marriage  to  another  individaaL  Both  tbe 
husbands  now  sue  for  possession  of  the  woman.  Each  party 
has  witnesses  to  prove,  the  one,  that  the  marriage  was  dalf 
solemnized  on  the  fifth,  and  the  other  that  the  marriage  was 
celebrated  on  the  eighth  of  the  month  of  Bamzaun  of  the 
same  year,  with  them  respectively.  The  second  claimant 
contends  that  he  married  the  woman  after  her  divorce. 
The  woman  and  her  relations  wish  to  uphold  the  second 
marriage.  Under  these  circumstances,  to  which  of  the  two 
claimants  does  the  woman  lawfnlly  belong,  and  is  it  esseo- 

*  But,  had  the  person  alladed  to  in  the  qnestion,  married  only  co^ 
female  slaye,  the  property  of  another  indiyidoal,  heconldnotsahseqo^n^^y 
bare  married  a  free  woman.*-See  Prin.  Marriage,  Ac.,  11.—  Fide  Append 
Tit.  Mar.  10. 
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Ually  necessary,  to  establish  the  fact  of  a  marriage,  that 
the  person  by  whom  the  ceremony  was  performed  should 
give  evidence  as  to  the  fact  of  its  solemuization  ?  and  is  it 
reqnisite  to  the  validity  of  a  marriage  that  the  woman  and 
her  guardians  should  approve  of  it  ? 

B.     It  is  proved,  by  the  testimony  of  witnesses,  that  the 
marriage  of  the  first  claimant  took  place  before  that  of  the 
second  claimant,  and  it  is  therefore  eutitled  to  preference  by 
reason  of  such  priority.*    The  woman  should,  therefore,  be 
delivered  into  the  possession  of  the  first  claimant,  as  is  laid 
down  in  the  Hidaya,^^*'  If  they  should  specify  dates  to  the 
marriage,  the  evidence  of  that  party  which  specifies  the  prior 
date  must  be  preferred/'     So  also  in  the  Shurhi  Viqaya, — 
''  If  two  persons  lay  claim  that  they  married  a  woman,  oue 
after  the  other,  and  adduce  witnesses  to  the  fact  of  their  re- 
spective marriages,  he  who  was  prior  in  point  of  time  should 
be  preferred/'    The  second  claimant  himself  pleads,  that  he  A  olaimant 
married  the  woman  after  she  had  been  divorced  by  her  first  he^marned  a 
husband,  but  such  second  marriage  must  be  considered  null  ^^^^^^^^ 
and  void,  because,  during  the  period  of  edit,  or  term  of  pro-  ^  Buffioient 
batioo,  her  contracting  a  second  matrimonial  engagement  is  former  mar- 

riaff6  as 

illegal ;  and  it  is  not  possible  that,  between  the  fifth  and  against  him, 
eighth  of  the  same  month,  the  necessary  period  should  have  of  a  seoond 
elapsed.    But  if  it  be  believed,  that  the  first  claimant  really  i!^^be  term 
did  divorce  the  woman,  and  it  be  proved  that,  although  the  ®'  Probation, 
divorce  was  reversible,  he  did  not  return  to  her,  or  that  it  was 
irreversible,  in  that  case  the  marriage  of  the  fii*st  claimant 
also  becomes  null  and  void.    If,  on  the  contrary,  the  woman 
does  not  prove  a  divorce,  and  the  marriage  be  established 
by  competent  witnesses,  she  should  be  returned  to  the  first 

*  See  Prin.  ClaimSj  Ac.,  4. 
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The  proved 
aoknowledg- 
ment  of  the 
husband  is 
euffioient  to 
eatablish  a 
marriage,  in 
default  of 
better  evi« 
donoe. 


claimani.  After  proof  of  marriage^  the  approbation  of 
berselfi  or  of  her  guardians,  is  a  matter  of  no  consequence, 
uuless  on  the  ground  of  inequality  or  other  legal  disqaali- 
ficatiou,  wbicb  maj  have  been  decided  to  be  a  sufficieut 
reason  for  tbe  dissolution  of  a  marriage  contract.*  . 

CASE  XIII. 
Q.  Musst.  Hinda  and  Zejd  lived  together  as  hnsband 
and  wife  for  a  period  of  fifty-five  years,  and,  on  account  of 
Bucb  a  leiigtb  of  time  baying  elapsed,  there  is  no  person  in 
existence  who  witnessed  the  celebration  of  the  marriage, 
but  the  acknowledgment  of  the  marriago  of  Hiuda,  as  made 
by  Zeyd^  may  be  proved  by  the  testimony  of  witnesses  and 
by  documents.  Under  these  circumstances,  is  the  marriage, 
according  to  the  Moohummudau  Law,  established  or  not  ?  If; 
according  to  the  circumstances  above  stated,  the  marriage  is 
complete  and  binding,  in  what  propoi-tion  is  the  widow  enti- 
tled to  inhent  after  the  satisfaction  of  her  claim  of  dower  ? 

B.  If  Zeyd  lived  in  the  same  honse  with  Hinda,  and  the; 
cohabited  as  hnsband  and  wife  for  the  space  of  fifty-five 
years,  or  if  Zeyd  acknowledged  his  marriage  with  Hinda 
before  witnesses,  this  acknowledgment  is  sufficient  in  Law 
to  establish  the  marriage.  lu  case  Zeyd  died  childless,  his 
widow  will  be  entitled  to  inherit  one-fourth  of  bis  estatei 
and  in  case  of  his  leaving  a  child,  one-eighth ;  and  if  no 
specific  sum  be  proved  to  have  been  stipulated  as  dower,t 
she  should  be  allowed  her  muhr'tnisl,  or  proper  dower ;  tbe 
payment  of  dower  being  incumbent  on  a  husband  in  like 
manner  as  the  payment  of  his  other  debts.    Heirs  are  not 


*  For  the  ralea  relative  to  Divoroei  Bee  Prin.  Marriage,  Ac.)  24  and  25, 
and  for  those  relative  to  the  interference  of  Gaardians,  see  Ihxd»,  14, 15j  1^> 
17, 18  and  19,— Vide  also  App,  Tit.  Mar.  13. 

t  Vide  Case  XLIII,  wherein  a  widow  under  similar  circamstanoei  waf 
declared  not  entitled  to  dower.— Ed.— FicZa  also  Appendix  Tit.  Mar.  1* 
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entitled  to  inherit  the  assets  until  the  debt  of  dower  is 
liquidated.* 

CASE  XIV. 

Q.  Is  the  marriage  of  an  infant  dangliter^  whose  father's 
uterine  brother  is  livings  valid  and  lawful,  without  the  con- 
sent  of  her  nncle^  but  with  the  consent  of  her  mother,  mater- 
nal grandmother  and  maternal  grandfather  ? 

R,     The  consent  of  the  uncle  cannot  be  dispensed  with.   Of  marriage 
unless  he  is  at  a  distance  of  three  days'  journey,  in  which   of  a  legal 
case  the  marriage  is  good  with  the  consent  of  the  relations  ^^'^d**"* 
above  specified  .f 

CASE  XV. 

Q.  Supposing  equality  of  condition  in  life  between  the 
parties,  is  the  marriage  of  Asud  Ali,  son  of  Moerun  Khan, 
-with  Musst.  Imamun,  valid,  without  the  consent  of  her 
uncle,  Ali  Moozuffer  Khan  ? 

B.     In  the  event  of  the  bride  being  a  minor  and  not  adult.  Of  the  pater- 
the  contracting  her  in  marriage  rests  with  her  guardians,   pow^r^over"* 
Her  guardians  are  her  paternal  relations,  according  to  their  t*|®  nv^^^ago 
proximity  in  the  order  of  inheritance.     A  father's  brother 
i3  among  this  description  of  relations.     It  is  allowable  for 
him  to  contract  the  infant  in  marriage,  but  she,  on  attain- 
ing the  age  of  majority,  has  the  privilege  of  dissolv- 
ings the  contract.     So  long  as  she  may  continue  a  minor,  it 

*  In  thisoftse,  it  18  true,  that  bemdea  the  acknowledgment  of  thehnaband, 
there  was  evidence  of  continual  cohabitation,  bat  either  fact,  duly  estab- 
liabed,  wonid  be  snffloient  to  prove  the  marriage. 

f  Where  there  is  no  paternal  guardians,  the  maternal  guardian  may  dis- 
pose of  an  infant  in  marriage.*^8ee  Prin.  Marriage,  Ac,  19.  For  what 
constitutes  such  a  distance  as  may  be  termed  a  three  days'  journey,  see 
Precedents  of  Gifts,  Case  9,  page  206. 
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behoves  the  person  who  is  entitled  to  the  care  of  her«  to 

prohibit  her  from  going  to  the  house  of  her  hasband^  except 

when  the  husbanci  of  the  mioor  pays  her  prompt  dower.    The 

anthorities  for  this  doctrine  are  in  the  BvJir-oo-rayuq  aad 

Thoy  Bhonld    Aulumgeeree,'^-^^  If  an  infant  be  married^  and  desire  to  go  to 

menrof  ^^'    the  house  of  her  husband,  without  having  received  her  dower, 

dower.  jj.  behoves  the  person  who  had  charge  of  her  previonslj  to 

marriage,  to  restrain  her,  nntil  he  who  is  entitled  thereto 

has  received  on  her  behalf,  her  full  dower.'^     "  When  an 

nncle  contracts  the  infant  danghterof  his  brother  in  marriage 

for  a  specified  dower,  and  delivers  her  to  her  husband,  before 

taking  the  fnll  amoniit  of  her  dower,  the  delivery  is  im* 

proper,  and  she  may  be  taken  back  to  her  own  house."    The 

Of  the  mar-  marriage  of  a  free  adult  and  discreet  damsel  with  a  man 

ad^t  wonmn,  equal  in  condition  of  life  is  good  and  valid,  without  the  pe^ 

be^quS**^    mission  of  her  guardian  ;  but  the  guardian  may  object,  if 

And  if  nn.       there  be  not  equality  between  the  parties.     And  if  a  damsel 
equal. 

being  of  sonnd  discretion,  though  under  age,  contract  herself 

And  of  a  mi.    in  matrimony  to  an  equal,  and  afterwards  the  guardian  allov 

nor  if  guard-  ,  .         -n   i  i  mi     i       « 

ians  conaent.  the  marriage,  it  will  be  good ;  still  she  has  an  option  on 

attaining  majority.     If  she  have  no  guardian,  the  validi^ 

of  the  contract  will  entirely  depend  on  the  pleasure  of  the 

minor  when  she  shall  have  attained  majority,  as  appears  from 

the  Aulumgeeree,^^^'  Razee  Budeeooddeen  was  interrogated 

respecting  an  infant  damsel,    who  contracted  herself  in 

And  where      marriage  with  her  equal,  havingno  guardian,  and  there  being 

guardian.        ^^  Kazee  present  at  the  place.    He  answered :  it  is  con* 

tracted,  and  depends  on  her  pleasure  after  majority.''^ 

•  fiut  she  must  declare  her  desire  of  annulling  the  contract  immediaielx 
on  coming  of  age.    Otherwise,  if  she  continue  to  live  with  her  husband  for 
any  period  subseqnent  to  her  majority,  her  right  of  effecting  the  dissola*  { 
tion  of  the  marriage  ceases.-— See  Prin,  Marriage,  &c.,  from  14  to  19.— 
V%d$  App.  Tit.  Mar.  15. 
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CASE  XVI. 

Q.  Does  it  appear  from  the  evidence  in  this  case  that 
Lootfoonisa  was  legally  married  to  Kubeerooddeen  ?    If  so, 

F  bas  Lootfoouisa^  after  she  shall  have  attained  the  age  of  ma* 
jority^  a  right  to  anuul  the  marriage  ?  Does  it  appear  from 
the  parties  being  connected  by  fosterage,  or  any  other  dis- 
qaalifyiiig  cause,  that  the  marriage  should  be  considef*ed 
null  and  void  :  and  if  the  marriage  was  contracted  in  every 
respect  strictly  according  to  Law,  and  there  should  be  no 

i  cause  to  avoid  the  same,  is  it  requisite  that  Lootfoonisa 
skould  be  made  over  to  her  husband,  or  should  the  care  and 
protection  of  her  be  entrusted  to  her  relations  during  ber 
minority  ? 

I     B.    It  appears  from  the  evidence  in  this  case  that  the  Of  a  woman 
marriage   was  legally   contracted ;    but  a  woman    hns  the  a  miuor,^ 
,  option  of  annulling  the  contract  of  marriage,  on  her  attain- 
I  ^n^  the  age  of  majority.     If  Lootfoonisa  has  not  yet  attain- 
ed the  age  of  majority,  that  is  to  say,  if  the  signs  of  puberty 
liave  not  appeared,  she  may,  on  her  attaining  that  age,  annul 
the  marriage.^     But  if  having  attained  the  age  of  majority 
slie  remain  silent,  and  do  not  immediately  have  recourse  to 
judicial  process,  for  annulling  the  contract,  she  will  be  left 
without  option,  and  the  marriage  cannot  subsequently  be 
annulled  by  her.     If  it  be  proved  that  the  parties  are  con-  Of  fosterage, 
fiected  by   the  tie  of  fosterage,  the  marriage  is  null  and 
void ;  but  the  fact  is  not  sufficiently  proved  in  this  case. 
(Here  follows  a  recapitulation  of  the  evidence  against  the 
plea  of  fosterage.)     Supposing  Lootfoonisa  not    to    have  Of  a  mother's 
*Uained  the  age  of  majority,  her  mother  is  entitled  to  the  ^^diwiship. 

•A  girl,  however,  who  has  been  married  daring  lier  minority  by  her 
iftiheror  by  her  paternal  grandfather,  is  not  at  liberty  to  annnl  the  oontract 
OQ  coming  of  age.  She  is  only  competent  to  do  so,  when  the  marriage  may 
We  been  contracted  by  herself,  or  by  some  distant  gnardian  on  her  behalf  ; 
^  is,  by  any  other  than  the  father  or  grandfather,  «See  Prin.  Marriage  18. 

34 
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charge  of  her^  and  sLe  is  at  liberty  to  prevent  the  hasband 
from  removing  ber  daughter  to  his  hoase^  until  he  shall 
have  paid  so  much  of  the  dower  as  may  have  been  stipu- 
lated to  be  paid  promptly. 

CASE  XVII. 

Q.  If  a  girl  of  eleven  years  of  age  enter  into  a  contract 
of  marriage,  of  her  own  free-will  and  choice,  without  the 
consent  and  appi*obafion  of  her  mother  or  other  guardians, 
is  such  marriage  available  in  Law  or  not  ? 

Circnmitan-        R.     The  answer  to  the  question  entirely  depends  ou  tlie 

oes  Qiider  ,  .  .  .... 

•which   mi-      fact  of  the  girl's  being  adult  or  otherwise.     If  a  girl  exhibit 

certain  signs  of  womanhood  at  tbe  age  of  nine^  ten,  elevea 
or  up  to  fourteen  years  old,  she  is,  in  thelangnageof  the  Law, 
denominated  baligha  bilulamut,  oradult  by  puberty.    Shoald 
she  exhibit  none  of  those  signs  up  to  her  fourteenth  year^ 
yet,  on  her  attaining  the  age  of  fifteen  years,  she  will  be 
deemed  an  adult,  and  in  the  language  of  the  Law  will  he 
termed  baligha  bissin,  oradult  by  majority.  Under  these  cir- 
cumstances if  the  girl  alluded  to  in  the  question,  beiugeleyeo 
An  adoH  girl  years  of  age,  should  have  shown  signs  of  womanhood,  elh^ 
her^equiJ^      ^^^^  b®  technically   denominated  baligha    bilulamut,  and 
•entof  giwrd-  ^'^'  ^®  '^^  liberty  to  contract  marriage  with  a  person  either 
iaof.  jjQ,.  equal  or  inferior  in  condition,  without  the  consent  of  l»er 

mother  or  other  guardian.     Sach  marriage  is  available  i(i 
Law ;  in  other  words,  the  contract  does  not  infringe  any 
positive  legal  rule.     The  mother  or  other  guardian  is  not 
But  if  infer!,  authorized  to  prevent  the  match,  if  she  enter  into  a  coutracfc 

or    flm&rdi&DB  't 

may  inter-       of  marriage  with  a  person  equal  in  point  of  condition ;  bat,  i* 

^^'  he  be  her  inferior,  they  have  a  right  to  come  forward  an* 

canse  it  to  be  set  aside.     In  case  of  any  doubt  existing  as  ta 

whether  a  girl  has  exhibited  certain  signs  of  womanhood,  ah* 
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should  be  questioned  as  to  the  fact;  and  if  sbe  reply  in  th%  B^idence    of 
affirmative^  she  should  be  treated  us  an  adult,  otherwise  as  a  ^^  ^  ^' 
minor;  and,  if  the  fact  cannot  be  ascert^iiued  from  her  declar- 
ation, she  should  be  considered  as  not  having  passed  the  age 
of  miuority,  and  in  both  the  Inst-tnentioned  cases^  if,  without 
the  consent  and  approbation  of  her  mother  or  other  guardian, 
she  should  have  contracted  matrimony  either  with  her  equal  The  gaardi- 
or  her  inferior,  the  mariiage  is  good  in  Law ;  in  other  words,  aside  a  mi! 
tbe  contract  does  not  infringe  any  positive  legal  rule  :  but  ^^^  whether 

her  mother  or  other  guardian  has,  at  any  time,"*^  a  riirht  to  ^^^^  ^^  «q»al 
I  .  1        :i  .  ,1  .  .     1  .        .  ,  or  an  inferior, 

come  forward  and  to  cause  the  marriage  to  be  set  aside. 


CASE  XVIII. 

Q.  1 .  A  girl  having  attained  tbe  age  of  twelve,  of  thirteen, 
or  of  fourteen  years,  asserts  that  she  has  arrived  at  the  age 
of  puberty.     Is  such  assertion  to  be  credited  or  otherwise  f 

B.  1.  An  assertion,  either  by  a  male  or  a  female,  of  their  Asserfcion  of 
having  attained  the  age  of  puberty,  after  they  are  twelve,  or  SdnSaaible.*'^ 
thirteen,  or  fourteen  years  old,  should  be  credited  and  re- 
[  ceived  as  conclusive ;  according  to  the  Viqaya, — "  If  they 
are  adolescent  and  shall  assert  their  puberty,  they  must  be 
believed  and  treated  as  persons  who  have  arrived  at  the 
period  of  puberty  ."t 

Q.  2.  If  the  mother  of  such  a  girl  as  that  described  in 
the  preceding  question,  should  claim  the  charge  or  custody 
of  her,  is  such  claim  admissible  ? 

*  That  ifl,  at  any  time  before  the  birth  of  a  child.  After  she  has  borne  a 
elold  to  her  hnaband  the  Law  will  not  permit  of  any  interference  on  the  part 
<>f  the  guardians,  to  set  aside  the  contract.  Saoh  is  the  doctrine  contained 
^D  the  Kifaya.-^Bee  Prin.  Marriage,  &o.,  14, 15, 16  and  17. 

t  7id$  App.  Tit.  Infant.  1. 
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Hoibei's 
guardianship 
when  deter- 
minable. 


*  B.  2.  The  mother  has  no  right  to  the  cliarge  or  custody 
of  her  daughter  nnder  these  circomstanceSj  becaoae  Uie 
mother  and  grnndmother  are  entitled  to  the  costodj  of  the 
daughter^  only  antil  the  period  of  puberty ;  according  to  the 
Viqaya, — ''The  mother  and  tlie  grandmother  hare  power 
over  the  daughter  until  she  menstruates/' 


Q.  3.  Is  such  a  girl  as  that  described  in  the  preceding 
question,  at  liberty  to  dispose  of  herself  in  marriage  withoot 
the  consent  of  the  mother;  she  having  lived  apart  from  her 
mother  from  the  time  of  her  childhood  ?  . 


An  adult 
woman  may 
contract  her* 
self  in  mar« 
riage. 


B.  3.  The  marriage  of  a  girl  arrived  at  puberty^^  depends 
entirely  on  her  own  inclination.  She  is  not  dependenl  on 
the  will  of  the  guardian  who  has  the  greatest  power^  mncb 
less  on  that  of  the  mother ;  according  to  the  Viqaya, — "  The 
marriage  of  a  free  woman,  possessing  matnre  judgment,  is 
valid  without  the  consent  of  a  guardian,  although  contract* 
ed  with  one  not  equal  in  point  of  condition/'* 


Q.  4.  To  what  period  does  the  Law  allow  a  mother  to 
retain  any  power  over  her  daughter,  and  on  what  particular 
occasions  does  it  admit  the  exercise  of  the  power  f     Hon 


*  This  doctrine,  howerer,  maintaining  the  Talidity  of  a  marriage,  is  Doi 
to  be  understood  as  absolntely  precluding  all  right  of  interference  on  the 
part  of  the  guardians  nnder  any  circumstances ;  on  the  contrary  they  sn 
expressly  authorised  to  interfere  in  the  case  of  a  marriage  contracted  b/ 
such  a  woman  with  a  person  not  being  her  equal  in  condition  of  life. — See 
the  Law  as  laid  down  in  the  case  of  AH  Moosuffer  Khan  versus  Wnlet 
Khan  and  others,  page  264,  Case  15. 

The  distinction  between  the  case  of  a  female  who  has  attained  the  sgeof 
puberty  contracting  marriage,  and  one  who  has  not  attained  that  age,  is. 
that  in  the  former  case  the  marriage  is  valid,  but  voidable  by  the  gDardianl 
where  inequality  appears,  and  that  in  the  latter  case  the  contract  is  Toid 
ah  initio  if  entered  into  without  the  consent  of  the  guardians ;  bat  mcb 
consent  may  be  implied  as  well  as  express.^ Ftde  App.  Tit.  Mar.  1(^ 
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long  does  the  right  of  custody  coDtinae^  and  can  the  mother 
retain  it  over  a  daughter  who  asserts  that  she  has  attained 
^he  age  of  puberty  f 

B.  4.     The  power  of  a  mother  over  her  infant  daughter  Motber'a 
merely  extends  to  the  exercise  of  her  right  of  custody,  and  ^Tre\a°oon- 
the  right  of  custody  coutinues  from  the  time  of  giving  milk  Biatiog. 
to  (be  time  of  menstruation.* 


CASE  XIX. 

Q.  L  A  person  died,  leaving  a  wife,  and  a  son  by  that 
wife^  and  a  son  by  a  slave  girl  to  whom  he  was  not  married, 
vrho  was  the  slave  of  another  persou,  and  who  had  been  be- 
fore married  to  the  slave  of  a  third  person.  After  his  death, 
the  son  by  his  wife  took  possession  of  all  the  property,  and 
be  also  dyings  his  mother  succeeded  to  a  part  of  the  estate, 
the  rest  being  taken  by  the  son  of  the  slave  girl  above-men- 
tioned. Under  these  circumstances^  has  the  last-named 
person  a  right  to  succeed  to  any  part  of  the  inheritauce ; 
and  if  so^  to  what  proportions  are  he  and  the  widow  of  the 
original  proprietor  respectively  entitled  f 

B.  1.  According  to  Law,  the  son  of  the  person  by  the 
slave  girl^  to  whom  he  was  not  married,  who  was  the  slave  of 
another  person,  and  who  bad  been  before  married  to  the 
slave  of  a  third  person,  cannot  be  considered  as  the  legitimate 
issue  of  that  person ;  nor  is  he  entitled  to  inherit  any  part  of 
the  property.  His  having  taken  any  portion  of  the  estate  is 
illegal.     The  entire  property  belongs  of  right  to  the  married 

*  The  reply  io  this  qoestion  snpposea  that  there  are  paternal  relations; 
hot  -where  they  do  not  exist,  the  power  of  giving  away  her  daughter  in 
mandage  is  vested  in  the  mother. 
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Three    de- 
Boriptions    of 

CQiMorta. 


Parentage 
of  their  off- 
spriog  how 
severally 
established. 


woman  and  Ler  issue  by  the  deceased.  Anthorities,— "  To 
establish  the  parentage  of  a  child  begotten  on  any  woman,  it 
must  be  proved  that  slie  is  the  consort  of  the  impaled 
fatlier."  It  is  laid  down  in  the  Shurhi  Viqaya,  in  the  chapter 
treating  of  post  obit  manumission  and  of  claim  of  parentage, 
that  'Hhere  are  three  descriptions  of  consorts:  iuferiori 
secondary^  and  principal.  The  inferior  consort  is  a  femak 
slave,  the  parentage  of  whose  offspring  is  not  establisbed  io 
her  master,  until  he  claim  it;  but,  when  the  master  chdmi 
the  parentage,  the  female  slave  becomes  an  oom-vtrttZnJ, 
which  is  the  secondary  description  of  consort,  the  parenkige 
of  whose  offspring  is  established  in  the  master  without  bis 
making  claim,  but  whose  offspring  may  nevertheless  be  dis- 
claimed by  the  simple  denial  of  parentage  on  the  part  of  the 
master.  The  principal  consort  is  the  married  woman^  ^e 
parentage  of  whose  offspring  is  established  without  anj 
claim  on  the  part  of  the  husband,  and  whose  offspring  cannot 
be  disclaimed  by  his  simple  denial  of  parentage^  nor  witiiont 
recourse  to  imprecation.^'  The  woman  described  in  the  ques- 
tion does  not  come  under  any  one  of  the  three  desoi-iptioDB 
above  ennmei*ated,  and  consequently  the  deceased  cannot  be 
considered  as  the  parent  of  her  offspring ;  but  they  should  be 
accounted  the  children  of  the  slave  to  whom  she  was  espous- 
ed. The  widow  is  entitled  to  an  eighth,  and  the  son,  as 
residuary,  to  the  remainder,  as  is  laid  down  in  the  Surajya,-^ 
**  Kn  eighth  with  children  or  son's  children  in  any  degree 
of  descent.^'  **  The  offspring  of  the  deceased  are  his  sons 
first,  then  their  sons  in  how  low  a  degree  soever." 

*  I  have  used  the  term  contort  as  appearing  to  me  the  most  appropriate 
English  term  by  which  the  word  firatih  can  be  rendered.  Meninaki  tranfl- 
lates  it, — "  Ltetw  grabhaUm  et  per  metaphor  mtUier  cotv'uiM."  The  tonn 
*'  concubine?*  is  too  ignominioos  in  its  ordinary  acoeptation,  though,  perhapSi 
taken  in  its  strict  sense,  the  translation  would  be  more  accurate.*- Fif^' 
Case  VII,  Precedents  of  Slavery.— Ed, 
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Q.  2.  Supposing  the  slave  girl  above-mentioned  to  have 
been  the  property  of  the  impnted  father^  though  before 
married  to  the  slave  of  another  person^  will  this  fact  make 
auy  alteration  in  the  case  ? 

B.  2.     The  fact  stated  does  not  make  any  alteration  in  The  master  of 

the  case.     The  child  in  question  will  still  be  considered  the  female  slave 

son  ot  the  man  to  whom  the  slave  girl  was  espoused.     It  is  ^^idered 

stated  at  the  end  of  the  fourth  chapter  of  the  FooaooUuIma-  *^®  Stepring! 

deeya,  that  "the  parentage  of  children  of  a  female  slave  is  o^®"    thongh 

established  in  the  husband  of  such  slave,  and  not  in  her  them, 
master,  even  though  her  master  should  claim  them  ;'  and 
the  reason  is  that  the  iuferior  consort  cannot  be  put  in  com- 
petition with  the  principal  one. 

CASE  XX. 

Q.  Two  persons  contract  matrimony  with  each  other,  at 
a  period  when  the  bridegroom  was  only  ten  years  old,  and 
the  age  of  the  bride  did  not  exceed  eight  or  nine  years.. 
On  the  occasion  of  the  celebration  of  the  marriage,  the 
bridegroom,  in  the  presence  of  witnesses,  orally  made  a 
settlement  on  his  wife  of  several  thousand  rupees,  which  he 
engaged  to  pay  her.  Some  time  after  the  marriage,  the 
husband  and  wife  disagreed,  and  the  latter  retiring  to  the 
house  of  her  father,  some  years  after  brought  an  action 
against  the  former,  on  the  plea  of  his  having  divorced  her. 
Under  these  circumstances  is  the  sum  which  the  defendant 
acknowledged  ore  tenua  in  his  minority,  to  be  due  on  account 
of  dower,  recoverable  from  him  or  not  f 

R.     Under  the  circumstances  stated,  the  sum  which  the  Dower  fixed 

defendant,  during  his  minority,  acknowledged  to  be  due  on  mhiority  of 

aoconnt  of  dower,  is  not  recoverable  from  him  ;  because  the  not  pwow 

,  acknowledgment  of  a  minor  is  not  legally  binding,  unless  *^^^* 
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the  marriage  of  tbe  minor  was  contracted  with  the  conseil 
of  his  guardian^  and  unless  tbe  sam  agreed  upon  ■ 
dower,  was  fixed  conformably  to  his  directions  :  in  JiVm 
case,  if  complete  retirement  took  place  after  puberty,  tH 
whole  amount  specified  as  dower  is  claimable,  otherwise  ikf 
Of  peraona  in.  husband  is  compellfible  to  pay  half  tbe  amount onl J.  Dirorot 

oompeteut  to  .  .  •   .1     ,  >    l\ 

pronoQQoe  by  a  minor  has  no  legal  operation,  as  is  laid  down  in  tM 
Hidaya.  Tbe  divorce  of  every  husband  is  effective,  if  h 
be  pi  sound  understanding  and  mature  age,  but  that  of  t 
boy  or  a  lunatic,  or  one  talking  in  his  sleep  is  not  effective^ 
because  the  prophet  has  said,-**'  Every  divorce  is  lawful 
excepting  that  of  a  boy,  or  a  lunatic,  or  of  one  talking  ii 
his  sleep."  A  question  was  put  to  Cazee  Budee-oo-d^ 
respecting  a  girl  under  age,  who  had  contracted  herself  is 
marriage,  having  no  guardian  and  there  being  no  jadicial 
authority  at  tbe  place.  He  replied  that  the  contract  waa 
suspensive,  and  would  become  valid  by  her  consent,  afi^^ 
her  attaining  the  age  of  puberty.  Such  also  is  the  doctnoi 
contained  in  the  BuhT'OO^rayiq. 


CASE  XXI. 

Q.  A  person,  being  on  his  death-bed,  but  in  the  full 
enjoyment  of  his  senses,  acknowledged  that  be  was  indebt 
ed  to  bis  wife  in  a  certain  sum.  He  executed  an  obligatioi 
to  that  effect,  reciting  tbat  tbe  deed  of  dower,  specifyi"! 
the  amount  that  was  stipulated,  had, been  lost,  and  he  more 
over  executed  a  deed  of  gift  in  favour  of  his  wife,  makioj 
over  to  her  bis  entire  property,  in  lieu  of  the  dower  claim 
able  by  her.  Three  or  four  days  afterwards  he  died  of  tbi 
sickness  with  which  he  was  aflUcted.  Under  these  circttin 
stances,  are  the  obligation  and  deed  of  gift  above  alladet 
to  good  and  valid  according  to  Law  or  otherwise  f 
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R.     According  to  Law,  the  ackuowledgment  of  a  man,  on  A  death-bed 

.      ,  .         .  .  acknowledg- 

uts  deatn-bed,  in  favour  of  beirs^  is  nail  and  void;  and  a  mentof  dow- 

wife  is  an  heir.     Bat  should  a  man,  in  his  last  sickness,  avail  for 

acknowledge  a  debt  to  be  due  to  his  wife  on  account  of  the^^avew^o 

dower,  the  acknowledgment  will  be  good  to  such  extent  of  ^°™' 

the  property  as  amounts  to  her  proper  dower^  or  such  as  it 

has  been  costomarj  for  her  equals  in  condition  to  receivo, 

but  to  no  more.     A  gift,  on  a  death-bed,  without  delivery, 

is  totally  null  and  void. 

CASE  XXIL 

Q.  A  woman  claims  from  her  deceased  husband's  estate 
the  sum  of  one  lao  and  twenty-five  thousand  rupees,  alleging 
that  to  be  her  proper  dower,  and  the  amount  aaiially  settled 
on  her  female  relations.  Two  witnesses  to  the  marriage, 
adduced  by  her,  state  that  twenty-five  thousand  rupees  and 
two  gold  mohnrs  was  the  sura  fixed  as  dower.  Under  these 
circamstances,  is  the  widow  entitled  to  receive,  in  satisfac- 
tion of  dower,  the  amount  stated  by  the  witnesses  as  due, 
or  that  which  she  alleges  to  be  her  proper  dower  ? 

B.     It  appears,  that  the  claimant  states  her  proper  dower  ^tero  dower 
at  one  lao  and  twenty-five  thousand  rupees,  but  two  of  the  ^*s  J*®®*^  t*- 

,         ,  1.1       pressly  fixed, 

tvitnesses,  who  were  employed  as  agents  in  conducting  the  there  is  no 
negotiation  of  the  marriage,  and  who  were  invested  by  both  ^operdowor. 
parties  with  full  powers,  declare  that  the  sum  of  twenty-five 
thoosand  rupees  and  two  gold  mohurs  was  fixed  as  dower. 
Consequently  her  claim,  supposing  the  witnesses  to  be  un- 
exceptionable, is  good  for  that  sum,  and  no  more.  The 
6Qm  to  which  she  is  entitled,  as  stated  above,  is  termed  in 
the  language  of  the  Law  express  dower,  while  that  which 
she  claims  as  her  proper  dower  is  termed  unlcnown  ;  and  it 
)9  freqaently  found  difficult  to  ascertain  its  amount  with  any 
degree  of  precision. 

35 
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CASE  XXIII. 

Q.  I.  A  Moosalmaan  dies,  leaving  moveable  property  in 
the  hands  of  his  widow.  Now  his  creditors  desire  to  realize 
their  debts  out  of  his  estate,  and  his  widow,  in  opposition 
to  them,  sets  up  a  claim  of  dower.  Under  these  circnm- 
stances,  supposing  the  property  left  to  be  iusufiSeient  to 
liquidate  all  the  debts  and  the  claim  of  dower,  what  is  to  be 
done  ?  Is  the  claim  of  dower  to  be  considered  preferable 
to  the  claims  of  other  creditors,  or  should  they  be  consider- 
ed to  be  on  an  equality,  and  a  pro  rata  distribution  made 
among  all  the  ckimants,  or  in  what  mode  7 


No  distino  B.  1.     The  claim  of  the  widow  for  dower,  payable  out  of 

claims  of  ^^^  deceased  husband's  estate,  is  jast,  and  the  claims  of  the 
^h^cd^fdhiof  ^^^^^  creditors,  for  the  payment  of  their  debts  out  of  the 
estate,  are  also  jast.  Under  these  circumstances,  after  the 
ascertainment  of  the  amount  of  the  dower  and  of  the  snm 
due  to  the  creditors  of  the  deceased,  the  whole  property, 
moyeable  and  immoveable,  must  be  collected,  and  it  mast 
be  examined,  with  a  view  to  find  out  whether  or  not  it  is 
sufficient  to  satisfy  all  the  claims.  If  so,  it  must  be  appro- 
priated in  that  manner,  and  if  not,  each  person  must  get  a 
proportional  share.  The  Law  makes  no  distinction  between 
a  claim  of  dower  and  other  debts.  No,  preference  is  given  j 
to  one  description  of  claim  over  another,  and  a  pro  rata  dis- 
tribution mast  be  made  with  respect  to  all. 

Q.  2.  According  to  the  Moohammudan  Law,  how  is  the 
right  Jbo  dower  and  its  amount  established ;  and  under  what 
circumstances  is  it  claimable  and  payable  ? 

Dower  prove.      R.  2.    A  claim    of  dower  is  established  by  the  Bwne 
able  like  ,  ,   .  ,        ,  -..  n       i  f 

other  oloinui.   means  as  other  claims,  and,  when  disputed,  tho  ^rooi 
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^ODBists  in  evidence.    A  decision  ahould  be  passed  in  favour 

)f  the  party,  who  adduces  evidence  of  right.     If  both  the 

parties,  or  neither  of  them,  adduce  evidence,  the  proper 

lower  must  be  paid,  that  is  to  say,  a  dower  must  be  paid 

iqual  to  the  amount  received  by  the  paternal  aunt  or  sister 

>f  the  wife.*    The  dower  becomes  due  on  the  consummation   When  dae. 

>[  the  marriage,  or  the  death  of  either  of  the  parties,  or  on 

iivorce.     Should  the  wife  not  claim  the  paymeut  of  it  dur- 

ng  the  life-time  of  her  husband,  it  must  be  paid  to  her  out 

>f  the  property  left  by  him  on  his  decease.t 

CASE  XXIV. 

Q.  Is  the  debt  claimed  by  the  defendant  legally  proved, 
md,  if  80,  the  whole  of  the  property,  real  and  personal,  of 
ler  deceased  husband  being  absorbed  in  such  debt,  is  it  to 
}elong  of  right  to  his  widow,  or  is  it  to  be  distributed  among 
ihe  heirs  generally  ? 

B.    It  has  been  proved,  by  the  testimony  of  three  compe-  Disiinotioa 
ent  witnesses,  that  the  debt  due  to  the  defendant  from  her  ^^^^"^  . 

'  money  and 

leceased  husband  on  account  of  dower,  amounted  to  ten  o^^^^  proper- 

rbouaand  gold  mohura  and  twenty-five  thousand  rupees,  and  dower. 

i  debt  legally  proved  cannot  be  satisfied  but  by  compromise 

)r  liquidation.     So  long  as  the  debtor  lives  he  is  responsible 

D  person,  and,  on  his  death,  his  property  is  answerable ;  but 

here  is  this  distinction  between  money  and  other  property  in 

•ases  of  dower,  namely,  that  the  widow  is  at  liberty  to  take 

he  former  description  of  property^  over  which  she  has 

absolute  power ;  but  as  to  the  other  property,  she  is  entitled 

0  a  lien  on  it,  as  security  for  the  debt,  and  it  does  not  be- 

ome  her  property  absolutely,  without  the  consent  of  the  heirs 

)T  a  judicial  decree.^     Where   the  debt  is  large  and  the 

•  See  Prin.  Claims,  Ac,  30,  and  Note.        f  Prin.  Marriage,  Ac,  20. 
J  Vid$  App.  Tit.  Dower  26. 


Digitized  by 


Google 


276  Precedents  of  Marriage,  Bower, 

estate  small,  the  former  necessarily  absorbs  the  latter,  in 
spite  of  any  objection  urged  by  the  heirs,  i;?ho,  until  they 
pay  the  debt,  have  no  legal  claim  against  the  creditor  in 
possession  to  deliyor  ap  the  estate. 

CASE  XXV. 

Q.  If  there  be  no  deed  of  dower^  aud  the  amount  thereof 
cannot  be  established  by  witnesses,  how  mach  dower  will 
the  wife  be  entitled  to  receive  from  her  husband  ? 

Dower  where       R,     She  will  be  entitled  to  receive  her  proper*  dower, 
no  ■um  fixed.   ^^^  j^  ^^^.^  ^  ^^^  ascertainable,  she  is  by  Law  entitled  to 


receive  ten  dirms. 


CASE  XXVI. 


Q.  A  husband  assigns  over  to  his  wife,  by  deed,  all  Ws 
property,  moveable  and  immoveable,  in  satisfaction  of  her 
dower ;  bat  the  wife  does  not  take  possession  of  the  property. 
Under  these  circnmstanoes,  is  the  ownership  of  the  husband| 
entirely  divested  or  not  ? 

Seizin  nob  E.     Under  the  circumstances  above  stated,  all  the  pro- 

^oi^'o^  pro.  P^^^y  specified  in  the  deed  becomes  liable  for  the  satisfaction 

perfcy  ex-         of  the  wife's  dower,  whose  right  thereto  is  completely  eatab- 

doTror?*^  ^^^     lished,  and  the  ownership  of  the  hodband  is  entirely  divested. 

In   this  case  seizin    is  not  a    requisite  condition.    Any 

valnable  commodity  may  be  assigned  in  satisfaction  of  dower) 

provided  it  admit  of  identification.t 


•  The  muhr  mialf  as  ifc  strictly  signifies,  ft  the  average  amonnt  rec< 
by  females  of  the  same  family,  as  their  dower.    The  minimum  exigihlo  ^ 
dower,  is  ten  dinjia.— FWe  App.  Tit,  Voyrex  13,  21. 

t  The  reason  of  this  opinion  is,  that  an  assignment  in  satisfaction  of 
dower,  or  in  lien  thereof,  is  not  an  absolnte  gift  in  which  case  seizin  wom\ 
be  necessary,  but  rather  resembles  a  sale  or  an  exchange,  being  a  gif^  ^^\ 
consideration.  It  is,  in  other  words,  a  oommntation  ttf  money  for  ff^^ 
in  which  case  (see  Prin,  Sale  12)  it  is  lawful  to  stipulate  for  fafcnro  period 
of  delivery ;  consequently  immediate  seisin  cannot  be  requisite  to  tno 
validity  of  the  contract. 

Note  to  Case  XXVI.— Fi^e  Case  XXXV,  whoroin  the  aesigimieDt  of  th« 
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CASE  XXVII. 

Q.  A  widow,  during  tlie  life-time  of  her  husband,  remit- 
>ed  to  him  the  debt  due  to  her  on  account  of  dower, 
'whether  such  remission  he  per  ae  legal  or  illegal),  is  it  reu« 
lered  illegal  by  her  having  executed  a  deed,  specifying  the 
'emission,  contrary  to  the  usage  of  the  country  ? 

B,  The  remission  of  dower  on  the  part  of  a  wife,  is  Of  remission  , 
legally  correct.  It  amounts  only  to  making  a  debtor  the 
proprietor  of  the  debt  due  from  him.  The  remissiou  there- 
fore being  authoiized,  the  deed  in  which  it  is  specified  must 
be  legal,  whether  contrary  or  conformable  to  the  usage  of 
the  country;  for  usage,  legally  speaking,  is  always  inopera- 
tive in  opposition  to  that  which  is  sanctioned  by  Law.  The 
remission,  however,  will  not  be  established  merely  by  the 
legality  of  the  deed,  but  evidence  must  be  taken  as  to  the 
fact  of  tho  remissiou;  fpr  a  deed  is  available  as  evidence, 
but  is  not  conclusive  as  to  proof. 

CASE  XXVIII. 

Q.  Supposing  a  childless  woman  to  remit  to  her  husband 
her  claim  of  dower,  to  what  proportion  of  his  estate  will  she 
be  entitled  on  his  decease,  the  other  claimants  being  a 
sister  and  a  paternal  uncle  ? 

R.     After  the  liquidation  of  the  debts  of  the  deceased,  Bemission  of 

,  ,  dower  does 

and  the  performance  of  other  requisite  duties  antecedent  to  not  affocfc  the 

the  adjustment  of  the  claims  of  inheritance,  the  estate  horitanco?' 

will  be  made  into  four  parts,  of  which  the  widow  will  take 

one  as  her  legal  share  or  a  fourth ;  the  uncle  one,  and  the 

sister  the  remaining  two.      The  remission   by  the  wife 

whole  of  a  hneband'e  property  in  Hen  of  an  unspecified  poriton  of  dower  was 
declared  to  be  noil  and  void.  In  this  case  the  dower  appears  to  have  been 
^petified,  which  oiroamstance  constitntos  the  difference  in  the  application 
of  the  principle.— Ful«  Anther's  Note  to  Case  XXXV.  Also  Appendix  Tit. 
Gift  40,  and  Note,— Eb. 
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of  her  claim  to  dower  does  not  by  any  means  a£Eect  her 
right  to  the  share  of  the  inheritance  to  which  she  is  entitled 
by  Law. 

CASE  XXIX. 

Q.  1.  Is  the  snm  of  money^  stated  to  be  due  to  the  wife 
in  the  deed  of  dower^  (iu  which  there  was  no  mention  made 
as  to  whether  the  payment  should  be  prompt  or  deferred), 
claimable  by  the  wife  during  the  life-time  of  her  husbaud  ? 
and  supposing  the  wife  to  have  died  childless  before  her 
hnsbandj  not  having  made  any  claim  of  dower  during  her 
coverture,  which  lasted  for  a  very  considerable  length  of 
time,  is  her  brother's  son  entitled,  iu  right  of  inheritance,  to 
claim  it  from  the  husband,  or,  after  bis  death,  from  his 
representatives  ?  and  supposing  him  to  have  a  just  claim 
on  the  estate  on  that  account,  what  portion  of  the  dower 
should  devolve  on  him  in  right  of  inheritance  f 


Of  a  deed  of 
dower  not 
specifying 
whether  the 
payment 
shall  be 
prompt  or 
deferred. 


B.  1.  The  sum  specified  in  the  deed  of  dower  (presum- 
ing it  to  be  genuine)  was  due,  in  the  life-time  of  the  wife, 
and  during  her  coverture;  that  is  to  say,  she  was  at  liberty 
to  claim  it  from  her  husband.  If  she  omitted  to  claim  it 
and  died  childless  before  her  husband,  without  having  com- 
promised or  resigned  her  right  to  dower,  her  brother's  sou 
is  legally  empowered,  as  heir,  to  claim  it  from  her  husbaud 
or  his  representatives :  but  half  of  the  dower  lapses  to  her 
husband  iu  right  of  inheritance,  and  the  other  half  belongs 
to  the  brother^s  son  of  the  wife,  supposing  her  to  have  left 
no  other  legal  sharers  or  residuaries  * 


*  This  is  one  of  the  few  cases  in  the  Code  of  Moohammudan  Law  in  which 
there  is  so  maoh  uncertainty  from  the  conflicting  opinions  of  eqoally  respect- 
able aathorities,  that  it  is  difficalt  to  ascertain  to  which  the  greater  prefer* 
enoe  shoald  be  assigned.'  There  may  be  a  stipulation  for  prompt  payment 
of  dower,  or  for  deferred  payment,  or  there  may  be  no  mention  whether  it 
ia  to  be  deferred  or  prompt.    In  the  first  case  and  the  last  the  prevalent 
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Q.  2.  It  appears  that  the  Iiosband  and  wife  mutually 
xecated  a  will  in  favour  of  eaoh  other,  to  the  e£Eect  that 
hey  should  be  reciprocal  heirs,  and  that,  whichever  of  them 
lied  first,  the  estate  of  the  survivor  should  not  be  subjected 
o  any  churf^e  on  account  of  the  deceased.  Now  supposing 
be  dower  to  have  been  due  from  the  husband  up  to  the 
late  of  the  execution  of  the  will,  and  tkat  the  wife  did  not 
Q  any  other  manner  resign  or  compromise  her  right,  is  such 
¥ill  sufficient  to  bar  all  claims  agaiust  the  estate  of  the 
tiasband  on  account  of  dower  ? 

R.  2.  The  claim  on  account  of  dower  cannot  be  extin- 
guished by  the  will  which  the  husband  and  wife  mutually 
executed  in  favour  of  each  other.  The  husband  cannot  in 
any  manner  be  exonerated  from  the  debt  of  dower,  except  by 

doctrine  appears  to  be  that  the  whole  should  be  paid  promptly.  This  is 
the  opinion  of  the  compiler  of  the  Hidaya  and  of  the  Putawc^i'-Hummadee, 
and  they  assign  as  a  reason  thab  marriage  is  like  all  other  contracts,  in 
which,  if  it  be  not  expressly  stipulated  that  the  payment  of  the  consider- 
ation ahall  be  deferred,  it  mnst  be  paid  immediately  as  a  matter  of  course ; 
and  that  dower  is  the  consideration  of  marriage.  The  author  of  the  Shurhi 
Viqaya  and  of  the  Futawa»uAul%nngeeree  (citing  Kazee  Kha/n  as  authority) 
on  the  other  hand,  maintain  that  where  no  mention  has  been  made  of  tho 
period  of  payment  in  cases  of  dower,  such  portion  should  be  withheld*  as 
it  may  hare  been  customary  to  withhold  until  a  future  period.  Payment, 
according  to  the  more  received  doctrine,  may  be  deferred  to  a  future  period, 
not  ascertained,  provided  it  admit  of  being  reduced  to  a  certainty.  For 
instance  it  is  allowable  to  postpone  the  period  of  the  payment  of  dower 
till  the  death  of  the  husband  or  divorce.  This  doctrine  is  held  in  the 
FutawO'i'A^wngeeree  and  the  Mooheet  Oofurukhaee  is  cited  as  the  authority. 
Other  authorities,  however,  seem  to  object  to  precedent  conditions  admitting 
of  a  great  degree  of  uncertainty  as  to  their  occurrence,  or  as  to  the  period 
of  their  occurrence.  As  dower  is  claimable  without  a  condition  on  death 
or  divorce,  it  is  needless  to  argue  with  reference  to  those  conditions.  But 
it  is  reasonable  and  consonant  to  the  spirit  of  laws  in  general,  to  admit  the 
validity  of  suspending  payment  until  the  husband's  death,^"  The  condi- 
tion mnst  bear  reference  to  an  event  which  may  or  may  not  happen*  If  it 
relate  to  a  matter  which  certainly  will  happen,  it  is  not  properly  a  condi- 
tion, bnt  is  e^valent  to  a  term  of  payment.  Thus  a  bill  of  exchange  on 
the  death  of  a  person  named  is  valid,  being  payable  on  that  event  as  at  a 
term." — Cokhrooke  on  the  Inter^etaHan  and  Effect  of  Conditional  Ohliga* 
iion$^  Chap.  IV,  §  201. 

*  Note.— Morley,  in  Dig.  Vol.  1,  p.  298,  reports  a  case  decided  on  the 
2l8t  Angnist  1805  by  the  S.  D.  A.,  wherein  the  widow  was  held  to  be  entitled 
to  two-thirds  of  the  dower  claimed.  One-third  being  Maujjil,  (or  payable 
on  her  marriage),  was  held  barred  by  the  rule  of  limitation,  and  the  remain- 
ing two-thirds  being  Muwujjs^,  (not  exigible  during  the  continuance  of 
inarriage),  were  held  to  be  payable  on  the  death  of  the  husband  which 
Wpeaed  only  six  years  before  the  action.— Ft  o^e  also  Oases  XXX,  XXXII, 
wid  App.  Tit.  Dower  84. 


Dower  not  ex- 
tinguifihed  by 
mutual  testa- 
ment of  hus- 
band and 
wife  in  favour 
of  each  other. 
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its  liquidatiou  or  by  its  beiog  expressly  given  op  by  tlio  wife, 
and  the  snm  doe  on  that  accouut  is  claimable  from  him  dur- 
ing bis  life-time,  and  from  his  estate  after  his  death. 


CASE  XXX. 

Q.  A  hasband  executes  a  deed  of  dower  in  favour  of  hia 
wife,  settliug  upon  her  ten  thousand  gold  mohnrs  and  fifty 
thousand  rupees ;  and  specifying  that  the  payment  of  ^parl 
should  be  prompt,  and  that  the  payment  of  the  remainder 
should  be  deferred.  The  amount  payable  promptly  is  not 
defined.  Under  these  circumstances,  according  to  Law  and 
the  usage  of  the  country,  how  much  of  the  stipulated  dower 
should  be  paid  promptly,  and  how  much  deferred  until  after 
the  death  of  the  husband  f 

Of  dower,  the  B.  As  the  deed  stipulates  a  specified  amount  of  dower, 
abiV  prompt-  there  IS  not  such  a  degree  of  uncertainty  as  entirely  to  in- 
defiS^  ^^^^  validate  the  claim ;  but  it  is  stated  that  a  paH  is  to  bo  paid 
promptly,  which  leaves  the  amount  of  the  remainder,  to  be 
paid  at  a  deferred  period,  uncertain.  According  to  Law,  m 
such  a  state  of  uncertainty,  recourse  must  be  had  to  local 
usage.  This  marriage  appears  to  have  been  contracted  at 
Moorahedabad.  The  practice  therefore  which  obtains  witt 
respect  to  deeds  of  dower  at  that  and  the  adjacent  places, 
should  be  followed.  In  general  it  is  stipulated  that  the  pay- 
ment of  one-thiid  shall  be  made  promptly,  and  that  of  the 
other  two-thirds  deferred;  and  it  is  also  usual  to  stipulate 
that  the  payment  of  one-half  shall  be  prompt,  and  of  tl^^ 
other  half  deferred.  The  adoption  of  the  former  practice, 
therefore,  is,  in  this  instance,  allowable ;  but  the  adopfc'O^ 
of  the  latter  is  in  all  instances  more  certainly  equitable.* 


•  Tlio  above  rule,  however,  was  by  no  mpans  laid  down  as  a  priocip^^ 
to  be  adopted  on  all  similar  occasions.  The  usage  of  the  country  to  w*^ 
only  legal  rulo  to  be  observed  in  controyerBies  of  this  description.   2*" 
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CASE  XXXI. 

Q.  1.  Has  a  wife  a  right  to  oppose  the  inclination  and 
resist  the  authority  of  her  hasband^  before  she  has  received 
her  dower,  notwithstanding  the  previoas  interchange  of 
coDJngal  habits^  without  objection  on  her  part  ? 

B.  1.     If  it  had  been  stipnlated  that  a  portion  of  the  dower  Payment  of 

is  to  be  paid  immediately,  she  has  a  right  to  do  so,  with  a  unj^ly^ith- 

view  to  obtain  that  portion  of  her  dower.     So  also  if  no  men-  *^®*^»  '*^®  ^*/® 
^  ^  owes  no  alie- 

tion  have  been  made  of  the  immediate  payment  of  any  por-  giance. 
tioD,  she  may  do  so,  with  a  view  to  obtain  sach  a  portion,  as 
may  be  consistent  with  her  sitaation  in  life,  unless  the  post- 
ponement of  the  payment  of  the  whole  had  been  expressly 
stipnlated ;  according  to  the  Munnih'ool  Ohuffar, — '*  She  is 
competent  to  preclude  him  from  the  enjoyment  of  con- 
jugal rights,  or  from  carrying  her  on  a  journey,  or  remov- 
ing her  from  one  house  in  a  town  to  another,  (although 
matrimonial  intercourse  may  have  passed  between  them 
and  the  marriage  may  have  been  consummated,  without 
any  objection  on  her  part),  for  the  purpose  of  obtaining  a 
portion,  or  the  whole,  of  the  dower,  prompt  payment  of  which 
was  stipulateci,  or  for  the  purpose  of  obtaining  such  a  portion 
oE  it,  as  is  usually  paid  promptly  to  her  equals  in  condition, 
unless  the  payment  of  the  whole  was  expressly  postponed^' : 
according  to  Aboo  Yoosufr^*^  She  has  a  right  by  a  favour- 
able construction  in  this  case  also ;  and  opinions  have  been 
given  according  to  this  doctrine  on  a  principle  of  favourable 
construction/'  Such  also  is  the  doctrine  contained  in  the 
Doorur-i  Mohhtar, — "  She  is  competent  to  preclude  him  from 

there  been  no  mention  whatever  whether  the  dower  shoald  be  prompt  or 
deferred,  the  whole  must  be  considered  to  be  promptly  dae.— See  Prin. 
Marriage,  &o.,  22.  This  is  nnqnestionably  the  Law,  and  the  anthor  of  the 
Shurhi  Viqaya  admits  it  to  be  so,  although  he  states  that  ocoasiooally,  in 
modern  practice,  respect  is  paid  to  the  peculiar  usages  of  the  place  in  which 
the  oause  of  action  may  haye  originated. 

36 
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tled to  main- 
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the  eujoymenti  of  coDJagal  rights;  nnd  accordiug  to  Aboo 
Toosuf,  even  although  the  payment  of  the  whole  dower  waa 
expressly  postponed.  Opinions  have  been  given  according 
to  this  doctrine  on  a  principle  of  favourable  coDstractioQ/' 
Therefore,  before  the  dower  that  may  be  dae  is  paid,  the 
hnsband  has  no  right  to  force  and  compel  his  wife  to  come 
to  his  house.''*' 

Q.  2.  Is  the  wife,  cinder  the  above  circnmstances,  after 
her  disobedience,  entitled  to  maintenance  P  and  is  she, 
before  receiving  the  dower  which  was  stipulated  to  be  paid 
promptly,  at  liberty  to  depart  and  leave  her  husband's 
house  f 

B.  2.  She  is  entitled  to  maintenance  under  such  circam- 
stances,  notwithstanding  the  fact  of  her  having  opposed  the 
inclination  of  her  hnsband,  and  she  may  depart  and  leare 
her  husband^s  house,  unless  he  pay  the  dower  which  waa 
stipulated  to  be  promptly  paid. 

Q.  3.  Under  the  above  drcnmstances,  is  the  stipulated 
dower  due  from  the  husband,  after  consummation  ? 


And  dower  B.  3.    It  IS  due,  as  appears  from  the  authorities  above 

dne  after  oon-  quoted, — ^'It  (the  dower)  becomes  due  on  consummation,  or 
smnmation.      complete  retirement,  or  the  death  of  either  party ;"  and  this 
is  the  doctrine  laid  down  in  all  the  legal  authorities. 

CASE  XXXII. 

Q.  1.  Is  there  any  fixed  period,  according  to  the  Moo* 
hummudan  Law,  beyond  which  a  claim  of  debt  cannot  be 

*  The  received  opinion  however  is,  that  if  it  hare  been  ezpresslj  s^ip°* 
lated  that  the  payment  of  the  whole  of  the  dower  shall  be  deferred  to  & 
ftttore  period,  the  wife  has  no  right  to  claim  a  part  before  the  arrivft]  o^ 
finch  periodi  inasmuch  as  her  right  was  Tolnntarily  surrendered  by  herseU* 
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'eferred  ?  and  is  a  debt  of  dower  considered  in  ilie  same 
^bt  aa  other  debts^  or  are  there  any  pecnliarities  attend- 
git? 


R.  1.  There  is  no  fixed  period^  beyond  which  payment  of  ^^^*"?j^J^^^ 
ower  cannot  be  claimed,  and  a  chiim  of  dower  is  considered  bar  a  claim  of 
1  tbe  same  light  as  other  claims,  which  caunot  be  defeated 
ithoat  satisfaction  by  the  debtor  or  relinquish  men  t  by  the 
reditor  ;  as  is  laid  down  in  the  KafeSy — "  A  debt  of  dower 
\  viewed  in  the  same  light  as  any  other  debt  which  has 
teen  contracted  by  a  stranger,  and  the  claim  of  payment  can- 
lOt  be  defeated  until  the  debtor  liquidate  it,  or  tbe  creditor 
elinqaish  his  claim/^  So  also  in  the  Foosool-i  Imadeeya, — 
^  Payment  of  a  wife's  dower  is  incumbent  on  the  husband, 
n  like  manner  as  the  payment  of  his  other  debts,  and,  until 
laiiafaction  is  made,  the  estate  cannot  be  distributed  among 
lis  heirs/* 

Q.  2.  If  a  widow  did  not  demand  her  dower,  which  was 
stipulated  to  be  paid  promptly,  during  the  life*time  of  her 
liusband,  and  he  did  not  liquidate  any  part  of  it,  is  the  period 
of  limitation  (supposing  there  to  be  any)  to  be  reckoned  from 
the  date  of  the  marriage,  or  from  the  date  of  the  husband's 
death? 

R.  2.     There  is  no  period  oflimitation  fixed  for  preferring  Even  though 
a  claim  to  dower,  or  other  debts.     The  attempt  therefore  is   p^^l^t^^was 
needless  to  fis  a  period  for  the  claim  of  dower  to  be  prefer-  stipoiated. 
red,  even  though  it  was  stipulated  to  be  paid  promptly  ;  but 
it  became  due  from  the  date  of  the  marriage,  and  if  the  hus- 
band, during  his  life-time,  did  not  discharge  that  part  stipu- 
lated to  be  paid  promptly,  it,  as  well  as  the  part  the  payment 
of  which  was  deferred,  should  be  realized  from  the  estate. 

•Note.— rw«  Note  to  Case  XXIX.— Ed. 
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Q.  3.  If  it  was  agi*eed  that  one-third  of  the  dower  should 
be  paid  promptly^  and  the  remaiuing  two-thirds  deferred, 
and  the  wife,  daring  the  life-time  of  her  haaband,  did  uol 
demand  payment  of  the  prompt  dower^  and  the  husband  did 
not  liqatdate  any  part  of  it,  although  he,  after  the  conaum- 
mation  of  the  marriage,  was  living  for  thirty- foar  years; 
nuder  these  circumstauceB,  according  to  the  Moohummudaa 
Law,  is  there  any  distinction  between  the  prompt  and  defer- 
red dower  ? 


AH  claimable      R.  3.    Under  the   oircnmstances  stated,    according  to 

band's  death,  ^te  Moohummudan  Law,  there  is  no  distinction  between  the 

prompt  and  deferred  dower,  that  is  to  say,  the  widow  has  a 

lien  for  both  descriptions  of  dower  on  her  husband's  estate. 

Q.  4.  If  the  hnsband,  in  his  life-time,  gave  any  thing  to 
his  wife  beyond  the  necessaries  of  food  and  clothing,  should 
such  presents  be  deducted  from  the  debt  of  dower  or  Dot? 
and  is  it  incambent  on  the  heirs  of  the  husband  to  satisfy 
the  widow  of  the  accuracy  of  their  accounts  f 

Dower  how         R,  4.    If  the  husband  gave  either  moaev  or  effects  to  his 

affected  by  °  ^ 

hnsband's  do-  Wife  Doyond  the  necessaries  of  life,  in  consideration  of  her 

nations.  dower,  such  presents  should  be  deducted  from  the  debt  of 

dower,  and  in  this  case  it  is  incumbent  on  the  heirs  to  satisfy 

the  widow  of  the  accuracy  of  their  accounts;   but  if  he 

gave  them  gratia,  it  is  a  voluntary  donation,  of  which  no 

account  need  be  taken,  as  is  laid  down  in  the  Hidaya,—"  If 

a  husband  were  to  send  any  thing  to  his  wife,  and  she  were 

to  denominate  it  a  present,  while  he  asserts  that  he  h^a 

given  it  in  part-payment  of  her  dower,  in  this  case  the 

declaration  of  the  husband  must  be  credited."* 

•  Vide  App.  Tit.  Dower  18. 
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Q,  5.  SapposiDg  iliat  no  claim  oE  dower  can  be  prefer- 
red, either  by  reason  of  the  omisfiion  to  prefer  it  within  the 
itipulated  periodj  or  by  reason  of  its  having  been  discharg- 
3d  by  the  hasband  daring  his  life-time,  is  the  widow  never- 
theless competent  to  obtain  her  legal  share  of  inheritance 
:ogether  with  the  other  heirs  of  her  husband  7  If  so>  what 
portion  will  she  obtain  as  her  legal  share  f 

R.  5.     By  the  first  reason  assigned,  the  claim  of  dower  Claim  of 

Daunot  be  defeated,  because  there  is  no  fixed  period  of  limit-  not  be  reject- 

ation  to  a  claim  of  dower;  nor   can   the  length  of  time  gumptfy^evi- 

elapsed  since  the  marriage  have  that  effect,  insomuch  that  ^<)Dce* 

even  were  it,  for  such  reason,  declared  to  be  forfeited  by 

judioial  authority,  such  decree  would  be  null  and  void,  as 

is  laid  down  in  the  FoosooUi  Imadeeya, — "  If  a  Kazee  annul 

the  claim  of  dower  on  any  other  ground  but  that  of  evidence 

to  ber  haying  received  it^  or  her  own  acknowledgment  to 

that  effect,  reljing  on  the  vulgar  doctrine,  that  length  of 

time  since  a  marriage  was  contracted  affords  presumption 

that  the  dower  was  either  liquidated  or  relinquished,  such 

order  is  null  and  void.''     So  also  it  is  laid  down  in  the  After  satis- 

Aihbah-o  Nuzayir.    But  if  the  claim  of  dower  be  rejected  by  d^eTtbe 

reason  of  its  having  been  liquidated  during  the  life-time  of  Jljf^ato'her 

the  husband,  the  widow  is  nevertheless,  after  the  death  of  ^«8*^  ?*>? ""^  *■ 

one  of  the 

the  husband,  competent  to  inherit  her  legal  share  together  heirs, 
with  the  other  heirs,  even  should  there  be  children  ;  and  if 
there  should  be  no  child,  her  share  is  one-fourth,  as  is  laid 
down  in  the  Surajaya, — "  Wives  take  iu  two  cases ;  a  fourth 
goes  to  one  or  more  on  failure  of  children,  and  son's  children, 
how  low  soever;  and  an  eighth  with  children  or  son's 
children,  in  any  degree  of  descent."* 

*  It  may  be  a  qaestion,  how  far  the  mles  of  limitation  laid  down  in  seo- 
iioa  14,  Begalation  8, 1703,  and  the  subieqaont  enactmeot  (2  of  1805),  shoald 
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CASE  XXXIII. 

Q.  A  woman  on  Uie  occasion  of  her  man-iage,  bad  a 
certain  snm  of  dower  settled  upon  her.  The  agreemen^ 
was  duly  witnessed,  but  no  deed  was  executed,  nor  was  tb^ 
agreement  reduced  to  writing  in  any  shape.  Is  socli  i 
mode  of  proceeding  regular,  and  can  the  woman  recover  a 
Law  the  amount  stipulated  for  ?  Are  the  mother  m 
brother  of  such  woman  competent,  after  a  period  of  mon 
than  twelve  years  has  elapsed  since  her  death,  to  sue  ih< 
husband  for  the  recovery  of  the  dower  ?  Subject  to  wbal 
limitation  of  time  is  a  claim  of  this  nature  preferable,  am^ 
after  the  death  of  the  woman  in  question,  in  what  propor 
tion  should  the  estate,  left  by  her,  be  distributed  among  lei 
husband,  her  mother  and  her  brother  ? 

Inacaaeof  B.     The  proceeding  in  this  case  is  perfectly  regular  autl 

not  neces-        proper,  and  a  claim  of  dower,  supported  by  witnesses,  thongl 

8*^'  not  reduced  to  writing,  is  in  all  respects  valid  accordiog  ^ 

Law.  The  mother  and  brother  of  the  deceased  woman  are  com 

petent  to  prefer  a  claim  against  the  husband  for  half  the  dowel 

agreed  upon,  even  though  a  period  of  more  than  twelve  year] 

i 

be  held  to  apply  to  a  demand  of  dower.  There  can  be  little  doabt,  I  eboa*^ 
suppose,  that  the  rales  of  a  positive  enactment  supersede  the  tenets  di^^ 
Moohammadan  Law ;  bat,  if  the  circamstance  of  the  cause  of  action  hAf'M 
originated  twelve  years  before  the  institution  of  the  claim,  be  deemed  ftj 
insuperable  bar,  there  would  be  very  few  widows  who  could  obtain  tbel 
dower,  nor  would  they  be  likely  to  save  their  claim  by  proving  an  iDt«r 
mediate  acknowledgment  on  the  part  of  the  husband  ;  for,  suppoeiog  ^ 
parties  to  have  lived  amicably  together,  a  demand  of  payment  yrooM  od 
only  be  unusual,  but  disreputable.  I  find  that  the  provisions  of  the  SooU^ 
Law  exactly  coincide  with  this  view  of  the  question  : — *'  PrescripUiKi  doei 
not  run  contra  non  valentem  agere  against  one  who  is  barred,  by  some  log^ 
incapacity,  from  pursuing ;  for  in  such  case,  neither  negligence  nor  deTe\^ 
tion  can  be  imputed  to  him.  This  rule  is,  by  a  favourable  iuterpreta^ 
extended  to  wives,  who,  ex  reverentidi  maritaliy  forbear  to  pursue  aotiOR^ 
competent  to  them  against  their  husbands,  but  every  prescription  rani 
against  wives  in  favour  of  third  persons." — Erakine's  Principles  of  ths  Xa*' 
of  Scotland,  page  369,— Fide  Note  to  Case  XXIX.— Ed. 
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lay  have  elapsed.*     This  circamstance  does  nob  invalidate  Widow's heira 

be  claim.     On  the  death  of  the  woman  her  heirs  were  lier  S^^^ower  at 

asbaod,  lier  mother  and  her  brother,  and  the  property  should  any  time, 
see  Prin.  Inh.  64)  have  been  made  into  six  parts,  (the  has- 

and's  share  being  one  moiety  and  the  mother's  one-third),  Of  a  hnsbfind 

f  which  the  hnsband  was  entitled  to  three,  the  mother  to  ^Jd^brSthw!'' 
wo,  and  the  brother  to  the  remaining  one,  as  residuary. 

CASE  XXXIV. 

Q.  A  pei'Son  execnt^s  a  deed  in  favour  of  his  wife  at  the 
ime  of  his  marriage,  she  being  at  that  time  only  six,  or 
even,  or  nine,  or,  at  the  most,  ten  years  old.  The  hns- 
mnd  dies  in  about  a  year  and  eight  or  ten  months  after  the 
oarriage.  Under  these  circumstances,  has  the  wife  any 
ight  to  sncceed  to  the  property  of  the  deceased,  in  virtue 
)l  the  deed  of  dower  so  executed  ? 

R.     Under  tliese  circumstances,  whatever  was  settled,  whatever 

iscertained,  specified  and  inserted,  in  the  deed  of  dower,  ^"^  Bpecified 

becomes  due  on  the  death  of  the  husband,  iu  conformity  to  claimable   on 

mch  deed,  the  provisions  of  which  must  be  upheld;  according  J^®  hmf^d' 

x>  the  Hidaya, — "  If  a  person  specify  a  dower  of  ten  or  more  without  refer- 

itrm«,  and  should  afterwards  consummate  his  marriage,  or  be  ag^oC  the 

removed  by  death,  his  wife,  in  either  case,  has  a  claim  to  the  ^^^^^ 
vvhole  of  the  dower  specified  ;  because,  by  the  decease  of  the 
bnsband,  the  marriage  is  rendered  complete,  and  every 
thing  becomes  established  and  confirmed  by  its  completion, 

•  However  questionably  may  be  the  propriety  of  applying  the  limiting 
regulations  (see  Note  to  the  preceding  case)  to  the  case  of  the  wife  herself, 
who,  for  obvious  and  natural  reasons,  may  have  omitted,  during  a  period 
Df  more  than  twelve  years,  to  adduce  her  claim  to  dower,  yet  there  can 
li&rdly  be  any  donbt  of  the  legitimacy  of  its  application  to  supersede  the 
^trine  of  the  Hoohummudan  Law,  in  such  an  instance  as  the  present, 
where  a  period  of  more  than  twelve  years  elapsed  between  the  death  of  the 
widow  and  institution  of  the  claim  of  dower  on  the  part  of  her  heirs. — 
Vide  also  App.  Tit.  Dower  6,  and  Morley's  Note,  wherein  he  has  failed 
^  draw  the  distinction,  and  21,  together  with  the  Note  wherein  the  distinc- 
tiou  is  drawn. — Ed. 
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Earliest  age 
of  female 
puberty. 


and  consequently  is  so  with  respect  to  all  its  effects/'  IE  thi 
hasbaDcl^  daring  his  life-time^  pay  the  debt  dne  to  his  wife  oi 
acconnt  of  her  dower^  it  is  well^  otherwise  it  mnstbe  defray 
ed  from  tlie  property  left  by  him.  Dower  mast  be  satisfiec 
before  claims  of  inheritance^  and  the  heirs  have  no  title  i\ 
any  part  of  the  property,  if  it  does  not  exceed  the  amonnl 
claimable  as  dower.  The  earliest  period  of  pnberty,  wit! 
respect  to  a  girl^  is  nine  years. 


CASE  XXXV. 

Q.  1.  Is  the  deed  of  dower  legally  valid  and  biudingi  oi 
not,  and  according  to  Law  and  the  custom  of  the  country, 
notwithstanding  that  the  married  woman  may  not  have  been 
divorced,  is  the  amount  a  debt  due  from  the  grantor  of  the 
deed  and  his  heirs,  and  claimable  by  the  heirs  of  the  wife  ? 
or  is  such  deed  of  dower  only  given  to  prevent  divorce,  and 
not  due  on  the  death  of  the  husband  or  wife^  should  no 
divorce  have  taken  place  f  * 


Stipniated 
dower  how- 
eyer  exces- 
eive  iff  reoor- 
erable  at 
Law. 


R.  1.  Thedeedof  dowergrantedinfayourof  afree  woman 
in  this  case,  has  been  proved  to  be  gdod  by  the  evidence  of 
the  deputy  Kazee  and  of  witnesses,  and  the  amount  due  on  ac- 
count of  dower,  as  specified  in  the  deed,  is  due  from  the  has* 
band  on  complete  consummation  without  a  divorce  takiug 
place.  It  is  claimable  on  the  husband's  passing  a  divorce,  ot 
on  his  death ;  and  the  payment  of  it,  on  demand  of  the  wil^ 
or  her  heirs,  is  incumbent  on  him,  in  like  manner  as  thi 


*  The  amonnt  of  dower  in  this  case  was  ezcessire,  and  the  sam  stipnlaUl 
was  far  beyond  the  hasband's  capacity  of  paying.  As  dower  becomes  psf 
able  on  divorce,  it  is  a  freqnent  practice  in  India  to  stipulate  on  behaU  « 
the  wife  for  a  larger  amonnt  than  the  husband  is  capable  of  payiDg,  with  I 
view  to  prevent  the  possibility  of  divorce ;  and  the  qoestion  in  this  case  wal 
pnt  to  ascertain  whether  such  a  promise  on  the  part  of  the  husband  was  tl 
be  considered  bond  fide  and  binding,  or  merely  nominal  and  a  device.'^ 
Ftde  Preliminary  Bemarks^  p.  25^  and  Case  XXX7II.^Ep. 
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payment  of  bis  other  debts ;  after  tbe  death  of  her  hasband 
lis  heirs  must  pay  the  dower  out  of  the  deceased's  property, 
f  he  leave  assets. 


Q.  2.  A  husband  (as  in  this  case)  having  executed  a  deed 
>f  dower  in  favour  af  his  wife>  made  over  that  deed  to  her  at 
he  time  of  the  marriage^  and  the  wife  died  before  the  hus- 
)and,  without  having  become  possessed  of  any  of  the  property 
tpeoified  in  the  deed.  Under  these  circnmstances^  is  it 
awful,  or  otherwise,  for  the  heirs  of  the  widow  to  take 
possession  of  the  property  retained  by  t)ie  husband ;  and, 
supposing  those  heirs  not  to  have  become  seized  of  snch 
property  dnring  the  life-time  of  the  husband,  do  the  heirs  of 
bhe  husband  succeed  to  his  property,  in  virtne  of  their  right 
of  inheritance,  or  the  heirs  of  the  wife,  in  virtue  of  the  deed 
of  dower  ? 


R.  2.    There  are  two  circumstances  specified  in  the  deed  of  ^he  assign- 
dower  in  qaestiou,  the  one  the  amount  of  dower  due  from  the  husband's 
husband,  the  other  the  gift  of  all  the  property,  real  and  per-   ^^^y  jn'^neu 
sonal,  money  and  effects,  possessed  by  the  husband,  in  lieu  of  ^^  unspeci* 
a  portion*  of  the  dower ;  but  as  the  second  condition  is  a  con-  of  dower,  is 


tract  of  exchange,  and  has  the  value  of  it,  which  is  a  consti- 
tuent part  of  the  dower,  is  unascertained,  such  contract  is 
imperfect,  and  the  wife  therefore  has  no  right  over  the  pro- 
pei^ty  possessed  by  her  huabaud.t  But  she  and  her  heirs 
have  a  right  to  demand  from  him  during  his  life-time,  and 
after  his  death  from  his  heirs,  the  amount  of  the  debt  specified 
as  being  due  on  account  of  dower.  Therefore,  af  tet*  the  death 
of  the  husband,  his  heirs  will  haye  a  right  to  possess  them- 

*  The  dooirioe  maintained  in  this  opinion  is  fonndiad  on  a  well-known  pnn- 
ciple  of  Moobnmmndan  Law,  that  in  all  con  tracts  of  exchange  the  valoe  of 
the  articles  opposed  to  each  other  shonld  be  ascertained  and  defined. 

t  Yid^  Note  to  Case  XXYI.— £p. 

S7 


nnll  and  void. 
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selves  oE  his  property^^  bat  the  heirs  of  the  wife  hare  a  rigU 
to  receive  from  them  the  adm  specified^  by  proonring  apublie 
sale  to  be  made  of  the  property  left  by  her  hasband,  and 
possessed  by  his  heirs;  or  if  the  heirs  of  the  hnsband  con- 
sent^ they  may  ttike  so  much  of  the  property  as  shall  eqaal 
in  value  the  amount  of  the  wife^a  dower, 

CASE  XXXVL 

Q.  A  person  executes  a  deed  of  dower  in  favour  of  Iiis 
wife,  purporting  to  convey  to  her  the  proprietary  right  in 
oeiiain  lands^  of  which  he  himself  was  not  then  proprietor, 
but  which  subsequently  came  into  his  possession.  Is  sadi 
deed  valid  and  binding  according  to  Law  f 

Case  of  pro.         R.    Under  such  circumstances,  the  deed  of  dower  is 

periy  assign-      , .     i  .  -i       . ,         , 

ed  as  dower,    Utterly  nugatory  and  void,  unless  the  husband,  subseanentlj 

not  in  posses-    .1.  •-.,.•..,•- 

sion  of  the       ^  "»8  acquiring  the  ngbt  to  the  lands  specified  in  the  deed, 
husband.         p^^^.  ^|^^  ^jf^  ^^^  formal  possession  of  them.     In  this  case 
the  deed  will  be  valid  and  binding,  but  not  otherwiscf 

- 
CASE  XXXVII. 

Q.  Supposing  a  certain  deed  of  dower  to  be  a  valid  inslra- 
ment,  does  the  Law  require  that  the  sum  therein  specified 
should  be  paid  to  tbe  widow  of  tbe  deceased  person  who  exe- 
cuted it,  previously  to  satisfying  claims  of  inheritance  oat  of 
the  property  left  by  him ;  and  the  total  value  of  the  property 
left  not  exceeding  what  is  sufficient  to  cover  the  widow's 
claim  of  dower,  and  she  having  undertaken  to  liquidate  his 
just  debts,  is  it  allowable  for  her,  under  such  circumstanoes, 
to  take  his  landed  estate  and  effects  into  her  own  possessioOj 
and  of  her  own  authority,  in  virtue  of  her  claim  of  dower  ? 

•  Vide  App.  Tit.  Dower  16.  f  rid$  Case  XXXVIU.— Ed. 
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B.    Tlie  deed  of  dower  in  tbia  case  is  valid^  Laving  been  No  maximam 

proved  by  witneeees^  ioT,  eltbongb  tbe  specifioation  of  ezcea- 

dve  dower  ia  not  sanctioned  by  i^ny  e:^preBs  aatbority^  yet  it 

s  p^rmittedj  and  therefore  tbe  anm  mentioned  in  tbe  deed  is 

loe  to  tbe  widow  from  tbe  landed  eatate  of  tbe  deceased  bus* 

land,  and  demandable  prior  to  claims  of  iobentance.    Bat 

anded  property^  which  may  not  haye  been  distinctly  men*  Landed  pro. 

iioned  in  tbe  deed^  cannot  be  taken  possession  of  by  the  tokeninBatis- 

nridoWj  of  her  own  authorityi  in  virtue  of  her  claim  of  dower,  j^^^^^^'th 

07ithont  a  judicial  order,  whether  the  property  left  be  mora  ^^  implied 

^     ^      ''  consent  of 

or  less  than  sufficient  to  liquidate  her  dne.^    She  can  only  the  heirs. 

become  a  proprietor  of  such  property  by  making  a  purchase 
of  it  with  tbe  money  of  her  dower,  either  in  pursuance  of  a 
judicial  order,  or  by  tbe  consent  of  tbe  heirs.  Property  dis- 
tiuotly  specified  in  tbe  dower,  she  may  take,  by  ber  own 
authority,  without  a  judicial  decree  or  the  oonsentof  tbe  heirs. 
But,  as  the  adversary  of  the  widow  in  this  case  has  accepted 
tbe  management  of  the  landed  estate,  for  her  benefit,  agree- 
ing to  pay  to  her  (ihe  rents  and  profits  thereof,  without  reserv- 
ation, and  has  refused  to  undertake  tbe  payment  of  a  pro- 
portional share  of  debt  due  by  the  deceased  husband,  the 
whole  of  which  the  widow  has  undertaken  to  liquidate,  this 
amounts  to  proof  of  his  having  acquiesced  in  the  widow's 
taking  possession  of  the  property.f 

CASE  XXXVIIL 

Q.  A  man  executes  a  deed  of  dower  in  favour  of  his  wife, 
settling  upon  her  a  specific  sum  of  money.  In  the  same  deed 
be  states,  that  he  has  given  to  his  wife  all  the  money  and 
effects  and  all  the  property,  real  and  personal,  of  which  he 

•  Ftde  App.  Tit.  Dower  16,  45  and  Note, 
t  Vid9  App.  Tit.  Dower  7,  8,  9, 10, 11. 
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was  then  ia  poaseasion^  or  of  whioli  he  may  thereafter  becom^ 
possessed  J  ia  exchange  for  her  dower,  on  the  condition  thsj 
whenever  she  demandod  her  dower  he  would  pay  it,  conform 
ably  to  Law,  without  excuse  or  evasion.  Under  this  ded 
is  the  wife  entitled  to  all  the  property,  personal  and  real,  <^ 
her  husband,  or  is  she  only  entitled  to  the  specific  sum  men 
tioned  in  the  deed  f 

Of  a  deed  B.  The  expression  used  by  the  husband,  that  he  had  gi^ej 

certain  snm  to  his  wife  all  the  money  and  effects  and  all  the  properi| 
MBign^g,*^^!!  *'®*^^  *^*  personal,  of  which  he  was  then  in  po8sessioD,orol 
aiube^**'*  which  he  might  thereafter  become  possessed,  in  exchange  f(< 
band's  pro-     her  dowor,  amounts  to  a  declaration  of  an  ille&fal  contract  d 

perfcy,whether  "  , 

m  possession   gale,  that  is  to  say,  a  declaration  to  sell,  in  one  and  tbestfs 

or.  expect-  '  ^^  ,, 

ancy.  bargain,  the  property  then  possessed  by  the  vendor,  ana  »W 

property  which  was  then  non-existent,  or  which  might  ther^ 
after  come  into  his  possession,  without  any  specification  of  lU 
value.  The  expression  above  adverted  to  is  not  deolaratorj 
of  a  gift  for  a  consideration,  which  depends  on  the  exis^ 
ence  of  the  things  reciprocated.  Besides,  in  oases  of  sal* 
and  gift,  it  is  necessary  that  the  cousent  should  be  expressei 
in  the  place  in  which  the  tender  was  made ;  and  if,  befor^ 
the  expression  of  consent,  the  tender  should  be  retracted,  il 
is  thereby  rendered  null  and  void.  In  this  case  it  does  do) 
appear  that  consent  was  expressed  after  the  declaration.  0£ 
the  contrary,  from  the  concluding  part  of  the  sentence,  oo&' 
ditioning  that,  whenever  she  demanded  her  dower,  he  would 
pay  it  conformably  to  Law,  without  excuE^e  or  evasion;  \ 
is  inferrible  that  the  husband  did  retract  his  declaration  j 
because,  if  consent  had  been  expressed  in  the  place  wberd 
the  declaration  was  pronounced,  before  the  retraction,  ^ 
conld  not  be  obligatory  on  the  husband  to  pay  the  doweron 
demand.     Therefore  the  propei-ty,  real  and  personal,  "^^ 
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ofe   pass  to  the  wife  ander  fche  deed  ia  question^  bat  slie 
t  entitled  to  the  specific  sam  settled  ou  Ler  as  dower.^i^ 


CASE  XXXIX. 

Q.  A  woman  brought  an  action  against  her  husband  to 
ecover  one-third  of  her  dower,  which  was  stipulated  to  be 
aid  promptly,  and  obtained  judgment  for  the  amount  claim- 
d.  She  died  daring  the  life-time  of  her  husband,  and  after 
er  death  her  sister  sued  her  husband  for  the  remaining  two- 
birds  dne  to  her  on  account  of  dower.  According  to  the 
ifoohammudan  Law,  will  such  an  action,  brought  by  the 
lister  of  the  deceased  wife,  lie  against  the  husband,  and  is 
he  liajsband  entitled,  on  the  death  of  his  wife,  to  come  in 
or  any  part  of  the  sum  specified  in  the  deed  as  due  to  her 
>n  account  of  dower  f 

B.     The  action  brought  by  the  sister  of  the  deceased  wife  There  betn^ 
o  recover  the  total  two-thirds  of  the  dower  due  to  the  lat-  ^^a^'d^ed 
ier,  is  inadmissible,  because  the  sister  is  an  heir,  and  she  ^®^*"»^®^, 
)an  sae  for  the  whole,  only  in  virtue  of  being  a  legatee  ;  and  sister  share 
it  is  not  allowable  to  make  a  legacy  in  favour  of  an  heir.  equalSyl^*^ 
Bat  the  plaintiff,  being  sister  of  the  deceased,  is  entitled  to 
3ne  moiety  of  the  amount  of  the  dower  unpaid,  and  the 
remaining  moiety  will  revert  to  the  husband. 

CASE  XL. 

Q.  A  woman  sues  her  husband  for  forty  thousand  rupees 
and  one  gold  mohur,  claiming  that  sum  as  a  debt  due 
on  account  of  dower.     The  evidence  of  the  relations  of 

•  The  profvjsion  contained  in  the  latter  part  of  the  deed  was  invalid,  be- 
cause, in  all  contracts  of  exchange  certainty  is  requisite,  and  it  is  essential 
that  the  subject  of  the  contract  should  be  actually  in  existence  at  the  time, 
or  susceptible  of  delivery  at  some  f  atnre  definite  period.— See  Prin.  Sale 
13  and  14.— Fidfl  Case  XXXVI. 
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both  parliee  (ends  to  prove  that  the  amoant  above-mentioned^ 
is  dae^  and  it  is  also  established^  by  the  evidence  of  th^ 
same  description  of  persons^  that  it  never  has  been  nsnal  iq 
stipulate  for  less  dower  on  the  occasion  of  the  marriage  oi 
the  female  relations  of  either  party.  The  defendant,  how- 
ever, declares  the  amount  of  dower  to  have  been  fixed  at  Ui^ 
lowest  legal  standard  of  ten  dirms,  and  he  has  adduced  Ui^ 
evidence  of  strangers  to  prove  his  assertion*  Under  thes^ 
oircomstances,  is  the  allegation  of  thewifetobepreferr^iOri 
is  the  assertion  of  the  husband  entitled  tosnperior  regiMrdI 

In  a  dispnte  B.  Under  the  cironmstanoes  above  stated,  the  allegatioQ 
amount  of  of  the  wife  is  to  be  preferred ;  agreeably  to  the  doctrine  con* 
e^no^^^.  tained  in  the  Hidaya,-^"  In  a  case  where  a  dispute  arises 
^Idtels^/re-*'^  between  the  husband  and  wife  concerning  the  amount  of  tke 
dtih^  h  ^^  ^o^^J*  <>^  t^®  continuance  of  the  marriage,  let  us  suppose  tlafc 

band,  provid-  the  husbaud  declares  one  thousand  dirms  for  instance,  and 
ed  her  pro-  ^  • 

per  dower       the  wife  claims  two  thousand,  whoever  of  the  two  prodaces 

the  anionnt^    evidence  in  support  of  his  or  her  declaration,  the  same  is  to 

n^^t^er^""*    be  credited ;  and,  if  they  both  produce  evidence,  the  evidence 

wise.  on  the  part  of  the  wife  is  to  be  credited ;  because,  by  enck 

evidence,  her  right  to  the  excess  is  established.''    So  aleo  m 

the  Tatar  Khaneea,^^^'  Should  each  party  produce  evidenc^i 

that  which  proves  the  most  is  the  more  weighty  and  pr^ 

Proper  dower  ferable."     In  case  of  a  dispute  relative  to  a  claim  of  dowef] 

awarded  it  is  iuoumbeut  on  the  Judge  to  award  the  proper  dower; 

il^no  evWen^ce  ^^^*^  *^'  *  ^^^  proportionable  to  the  rank  and  circumstances 

to  prove  the  of  the  wife ;  as  is  laid  down  in  the  Aulumgeeree,'-^^'  Wbe'^ 

a  husband  and  wife  dispnte  as  to  the  amount  of  dower,  ttie 

Jndge  should  award  proper  dower.''    In  a  suit  relati^^  ^ 

matters  connected  with  marriage,  a  preference  shoald  ob 

given  to  the  evidence  of  relations  over  that  of  straogers ;  ^ 

is  laid  down  in  the  Hummadee,-^*^  The  evidence  of  t^e 
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bmilieB  of  ih6  parties  is  preferable  to  that  of  strangers,  m 
a  case  of  marriage/'* 

CASE  XLI. 

Q.  A  person  says  to  his  wife,  '^  yon  are  not  my  wife/' 
and  she  in  reply  says,  *'  yon  are  not  my  hnsband/'  The 
parties  however  live  together  natil  the  death  of  the 
husband.     Do    these    words  amount  to  a  divorce,  and 

*  The  cairn  in  which  the  above  opinion  was  giren,  haring  been  appealed 
to  Uie  Court  of  Sudder  Detoanee  Adawlut,  the  Law  officers  of  that  Court 
wore  required  to  state,  after  a  perasal  of  the  proceedings,  whether  there 
was  sufficient  evidence  to  prove  the  alleged  divorce  i  and  if  so,  whether  the 
sum  claimed  was  actaally  dae  from  the  hnsband,  and  generally  whether 
the  exposition  of  the  Law,  as  given  in  the  ProTincial  Conrt  of  Patna,  was 
oorreot.  To  this  reference  the  Kazee  and  Mooft$e$  replied  that  the  divorce 
was  folly  proved,  and  that  judging  from  the  evidence  in  favoor  of  the  wife 
only,  the  sam  claimed  by  her  would  appear  to  be  due  from  the  husband. 
With  respect  to  the  general  accuracy  of  the  Fuiwa  delivered  in  the  Conrt 
below,  they  observed  that  the  opinion  therein  contained,  that  the  evidence 
of  the  wife  should  be  preferred  in  cases  where  each  party  adduces  evidence 
though  entertained  by  some  lawyers,  is  nevertheless  not  the  accurate  or 
prevailing  opinion,  and  that  it  is  not  sanctioned  by  the  commentator  on  the 
Vaqaya,  or  by  the  compiler  of  the  Bidaya,  As  to  the  passage  cited  from 
the  tiummadee,  they  declared  their  inability  to  find  it  in  that  work.  It 
may  seem  strange  that  the  Futufa  delivered  in  the  Provincial  Court  was 
signed  by  no  less  than  five  Moofteea,  and  that  they  should  have  misquoted 
the  Hidaya  in  so  extraordinary  a  manner.  The  Law  is  not  that  the  evidence 
of  the  wif«  is  to  be  preferred  to  that  of  the  husband  in  all  cases ;  bat  only 
in  case  her  proper  dower  (that  is,  the  amount  usually  paid  as  dower  to 
females  of  the  same  family)  falls  short  of  the  amount  claimed  by  her.  The 
following  is  a  correct  extract  from  the  Hidaya.  The  part  in  italics  was 
omitted  in  the  quotation  of  the  MoofUei, — "  In  a  case  where  a  dispute 
arties  between  the  husband  and  wife  concerning  the  amount  of  the  dower 
00  the  continuance  of  the  marriage,  let  us  suppose  that  the  husband  declares 
One  thousand  dirma  for  instance,  and  the  wife  claims  two  thousand ;  in  ijohich 
COM,  if  the  proper  dower  of  the  woman  do  not  esoceed  one  thousand,  the  deeiar* 
oiion  of  the  hvuiband  istohe  credited  ;  hut  if  it  he  two  thoueavyd  or  upwards,  that 
of  the  wife  J  and  whoever  of  the  two  produces  evidence  in  support  of  his  or 
ber  declaration,  the  same  is  to  be  credited,  under  either  of  tiU  above  eiroum* 
ttaneee  ;  and  if  they  both  produce  evidence,  under  the  first  of  the  above  cir- 
cumstances,  that  is,  the  woman's  proper  dower  not  exceeding  one  thousand 
dirms,  the  evidence  on  the  part  of  the  wife  is  to  be  credited,  because  by 
Booh  evidence  her  right  to  the  excess  is  established. 

The  principle  on  which  the  Law  proceeds  is  as  follows :— If  the  proper 
dower  of  a  woman  equal  or  exceed  Uie  amonut  of  her  claim,  and  neither 
party  have  evidence,  her  allegation  is  to  be  credited,  because  primd  facie 
it  ia  more  probable ;  but  if,  under  such  circumstances,  both  parties  have 
svidenoe,  that  adduced  by  the  husband  should  be  preferred,  because  the 
object  of  evidence  is  to  establish  some  matter  which  is  not  iprimA  facie 
H>P«zent. 
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are  they  safficient  to  ezolade  tbe  wife  from  the  iuheritanco 
or  not  ? 

Of  dirorce.  R^     Under  the  above  circamstances^  the  widow  cannot  be 

debarred  from  inheriting  her  hnsband's  estate,  because  Baoh 
a  declaration  does  not  amount  to  divorce,  so  as  to  exclude 
from  inheritance.  It  is  laid  down  in|the  Futawa-i  Auluni* 
geeree,  and  other  books  of  Law, — ''  K  a  man  say  to  his  wife, 
'  yon  are  not  my  wife,'  by  such  declaration  no  divorce  will 
take  place,  even  although  such  was  the  intention  of  the  bns- 
bandj  and  this  opinion  is  uniyersally  received.'' 

CASE  XLII. 
Q.  A  person  on  the  20th  of  Stiffur  in  the  year  1232 
Hijree  (corresponding  with  the  7th  P<m8  of  1224,  B.  S.)  de- 
clared that  he  had  repudiated  his  wife  by  three  dirorces, 
agreeably  to  the  rules  of  the  Moohummndan  Law,  from  iiie 
year  1178  or  upwards  of  forty-six  years  back.  In  this  case^ 
from  what  date  should  the  divorce  be  held  to  take  effect? 

A  diYoroe  R.     Under  the  above  circumstances,  if  the  wife  deny  the 

refen^ed  back  fact  of  her  having  been  divorced  by  the  husband,  the  divorce 
^ri^r*^^''*  according  to  Xaw,  should  be  held  to  take  effect  fi-om  the 
date  on  which  it  was  declared ;  as  is  laid  down  in  the  Shurh 
Viqaya, — '*  If  a  person  say  to  his  wife,  whom  he  married 
previously  to  the  day  to  which  he  referred  the  divorce,  'yen 
are  divorced  yesterday,'  and  she  deny  it,  the  divorce  takes 
effect  only  from  the  moment  of  its  being  declared.'' 

CASE  XLIII. 

Q.  A  man  of  credit  and  respectability  had  two  wives,  by 
each  of  whom  he  had  children.  On  his  death  the  friends  o{ 
the  children  of  one  of  his  wives  declare  that  the  other wai 
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not  married  to  him,  but  merely  entertained  by  bim  as  a 
serrant.  Owing  to  the  length  of  time  which  has  interyened^ 
the  fact  of  the  marriage  cannot  be  folly  substantiated. 
Under  these  circnmatances,  what  should  be  considered 
suflScient  proof  to  establish  the  marriage  f 

R.    If  the  person  representing  herself  as  the  wife  of  the  The  parent. 
deceased^  (whose  marriage  with  him,  owing  to  lapse  of  time,  JSpring^f  a 
cannot  be  proved^  and  who  is  declared  by  the  opposite  party  free  woman 
not  to  have  been  married  to  him,  but  merely  entertained  as  acknowiedg. 
a  servant)  is  a  free  woman,  and  not  a  slave,  and  the  deceased  cfei!fc  ev? 
shonid  have  acknowledged  the  parentage  of  her  offspring,  ^o^ce  of  her 
such  acknowledgment  on  his  part  is  sufficient  evidence  of  with  the  ao- 
the  marriage,  but  it  is  not  sufficient  evidence  on  which  to  '^owledger. 
establish  a  claim  of  dower;  as  is  stated  in  the  Ashbahro- 
nwaayir,— "  An  acknowledgment  of  parentage  is  an  acknow- 
ledgment of  marriage,  but  not  of  dower."*    In  this  case, 
though  there  is  no  evidence  to  the  nuptials,  there  is  the 
acknowledgment  of  the  father  as  to  the  parentage  of  the 
child^  which  is  sufficient  proof  of  marriage.t 

CASE  XLIV- 

Q.  A  woman  having  been  divorced  by  her  husband,  lodges 
ja  complaint  against  him^  claiming  the  sum  of  six  rupees  and 
twelve  annas  as  her  alimony  for  the  time  of  Edit,  or  term  of 
probation,  being  three  months  and  thirteen  days.  Affeer 
the  divorce,  according  to  the  Moohummndan  Law,  has  she 
any  right  to  obtain  maintenance  from  her  husband  for  the 
time  of  Edit,  or  term  of  probation  f  and  how  many  mouthsand 
days  are  fixed  as  the  period  of  Edit,  or  term  of  probation  F 

•  Vide  Case  XIII,  where,  ia  an  aoalogoas  ease,  a  widow' was  deolared 
entitled  to  dower.— Ed. 

t  This  is  going  beyond  the  maxim  that  **  Pater  est  qi*em  nuptia  demoti' 
strant ;"  for  in  this  case  the  noptials  are  indicated  by  the  father,  and  not 
the  father  \jj  the  noptials* 

38 
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Terra  of  pro 
botion  after 
dirorce. 


Alimony 
claimable 
daring  the 
term. 


R.     A  ccordiDg  to  Lair^  tli«  Sdiij  or  term  of  probaiioii^  of  a 
woman  arrived  at  the  age  of  puberty,  and  diroroed  Rom  her 
husband,  extends  until  three  successive  tnenstraattonsh&ve 
occurred.    It  is  laid  down  in  the  Viqaya, — *'  The  time  of 
Edit,  or  term  of  probation^  allowed  to  a  free  woman  is  that 
occnpied  in  three  ancoessive  menstruatiotis."    '^  The  EdU  of 
a  woman,  who,  on  account  of  extreme  youth  or  age>  is  not 
subject  to  the  menstrual  discharge,  is  three  months.'^    **  The 
Edit  of  a  pregnant  woman  is  aooomplished  by  her  delivery." 
So  also  the  same  authority, — "  The  Edit  of  a  pregnant  woman 
continues  until  she  be  delivered  of  a  child,  either  dead  or 
living/'     It  is  incnmbent  on  the  hnsband  to  defray  the  ex- 
penses of  bis  divorced  wife  on  account  of  food,  raiment  and 
habitation  until  the  time  of  Edit,  or  term  oE  probation,  be 
expired.    As  is  declared  in  the  Shurhi  Viqaya, — ''To  a 
woman  reversibly  and  to  one  irreversibly  divorced,  and  to 
one  whose  separation  from  her  hnsband  originated  from  do 
circumstance  which  can  be  imputed  to  her  as  a  crime,  as  in 
a  case  of  option  of  puberty  or  manumission^  or  of  a  separation 
demanded  by  her  on  account  of  inequality,  maintenance  and 
a  habitation  should  be  assigned.^' 


CASE  XLV. 
Q.    To  which  of  the  parents  does  a  bastard  child  belongi 
and  to  which  of  them  should  the  charge  of  it  be  confided) 
when  they  each  separately  claim  it  ? 

A  bastard  B.    A  bastard  child  belongs,  legally  speaking,  to  neither 

child  is  JilitM  *     «.  «  ^ 

nuilius,  bufc     of  itfl  parents^  and  it  is  in  every  sense  of  the  word  fihus 

has  a  right  to  ^ulliua ;  but  for  the  puq^oae  of  secnring  its  due  noarififa- 

yem  oldf  ^^"^  ^©nt  ^^^  support,  it  should,  until  it  has  attained  the  age 

of  seven  years,  be  left  in  charge  of  the  mother.    After  that 

age  it  may  make  its  own  election  with  trhtcfa  of  the  pare&ts 
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it  will  r^iddj  or  it  mi^y  live  apart  from  them  altogther^  if 
so  inoliued^'i' 

CASE  XL VI. 

Q.  A  woman  liyed^  foracoDsiderable  time^  in  a  state  of 
cohabitation  with  a  mao^  but  it  is  not  olearly  proved  that 
Bhe  was  married  to  him*  Afterwards  disagreeing^  they 
separated.  The  parties  are  now  disputing  about  the  right 
to  several  daughters,  who  were  the  fruits  of  their  inter- 
course. To  which  of  them  does  the  possession  of  the 
daughters  belong  according  to  Law  f 

B.  If  the  man  declare,  that  the  danghters  are  his  off-  Legitimacy 
spring,  such  declarittion  most  be  upheld  as  conclusive,  pro-  ^ble.  ^*®®"™' 
vided  that  the  woman  has  apparently  no  otiier  husband ; 
because  the  fact  of  parentage  may  be  determined  by  declar* 
ation.  The  maintenance  of  the  daughters  is  incumbent  on 
the  father,  but  not  on  the  mother.  Those  daughters  are  free, 
and  cannot  therefore  be  considered  in  the  light  of  slaves. 
It  follows,  as  acousequence,  that  marriage  mutt  be  presumed, 
to  guard  against  the  supposition  of  fornication.  If  the  man 
however  confess,  that  the  daughters  are  the  fruits  of  forni- 
cation, there  will  be  no  legal  relation  between  him  and  them, 
nor  will  their  maintenance  be  incumbent  on  him.t 

CASE  XLVII. 

Q.  Supposing  A  not  to  bave  acknowledged,  during 
Lis  life-time,  the  parentage  of  B  and  C,  begotten  on  his 

*  Thim  oorrespopdi  •zaetly  with  the  provUioBB  of  the  English  Law  on  the 
lamo  aohject,  aooording  to  which  a  hastard  until  it  attain  the  ago  of  seven 
yean  cannot  be  separated  from  his  mother.  The  Mochummudan  Law, 
however,  in  this  particular  does  not  apply  this  rule  exclusively  to  bastards, 
bat  generally  to  <m  children,  wither  legitimate  or  illegitipiate.  ^ 

t  The  ejitremkB  tenderness  of  the  Law  with  regard  to  children  is  such 
that  it  will  never  suppose  them  to  be  illegitimate,  so  long  as  it  is  possible 
to  floppoee  that  their  parents  were  lawfully  married.  t 
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slave  ^irl^  and  not  to  have  performed  the  ceremony 
numukchusheei*^  have  B  and  G  a  legal  right  to  inherit  the 
property  left  by  the  deceased  A,  notwithstanding  the  omis*! 
sion  7 


H 

is*! 


Parenfcage  of 
children,  un- 
der what  oir* 
oamBtancea 
establisbed 
without  ac- 
knowledg- 
ment. 


B.  Althoagh  it  does  not  appear  that  A  made  nuy  direct 
acknowledgmeut  of  parentage^  yet  Band  C  have  a  legalright 
to  inherit  the  property  left  by  him^  because  it  has  been  estab- 
lished by  witnesses,  that  they  are  the  sons  of  a  woman 
(called  a  slave)  who  was  living  in  a  state  of  cohabitation  with 
A.  From  these  and  other  circumstances  of  the  case^  such  as 
outward  appearances  and  notoriety^  it  is  established^  thatB 
and  G  were  the  sons  of  A^  and  that  their  mother  was  mai* 
ried  to  him.  The  witnesses^  who  negatived  the  marriagei 
obvionsly  intended  to  assert^  that  they  had  no  ocular  know* 
ledge  of  the  fact,  noton  absolute  denial  of  its  having  occurred, 
to  assert  which,  would  be  a  palpable  and  malicious  falsehood. 
Besides,  it  is  not  allowable  to  impnte  fornication  to  a  Moosol- 
maun.  The  absence  of  ocular  knowledge  is  not  detrimental, 
in  the  case  of  evidence  founded  on  notoriety.  Had  the  wit- 
nesses possessed  ocular  knowledge,  they  would  not  have  de- 
posed to  the  notoriety  of  the  fact.  In  the  evidence  there  is 
no  direct  proof  that  the  deceased  did  not  acknowledge  the 
parentage,  and  admitting  that  there  was  evidence  to  thai 
effect,  it  would  not  be  prejudicial,  because  the  popular  mean- 
ing of  the  term  '' slave"  as  used  in  India,  is  a  nominal 
slave,  that  is  to  say,  a  person  really  free,  who  is  hired  or 
purchased,  and  is  therefore  designated  a  male  or  female 
slave ;  and  to  establish  the  parentage  of  the  offspring  of 
such  slave  girl,  claim  and  acknowledgment  are  not  neoes- 

*  This  18  an  iistial  ceremony  performed  by  Moohammudans,  conaistuig, 
ai  the  name  imports,  in  oaoaing  the  children  to  taste  salt.  It  fleeots  to  bs 
a  saperetitiong  praotioe,  and  ia  apparently  borrowed  from  the  otinapnitiiiui 
of  the  Hindoos. 

TSloTK.'^Nwnukchushee  is  not  described,  at  leaati  nnder  that  name,  in  ^ 
Qanoon^'Islam,  or  Oaatoms  of  the  Mooaalmauns ;  bat  the  reader  will  find 
in  that  work  a  detailed  account  of  the  ceremonies  attendant  on  childboodi 
a  knowledge  of  which  may  be  nsefnl  to  a  Jadge  or  Practitioner  when 
engaged  in  a  case  of  diapatcd  paternity  .^Bd. 
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sarj.     II  ia  admitted^  that  to  establish  the  parentage  of  the 

offspriug  of  leg^l  slave  girls^  claim  and  ackuowledgment  are 

necessary;  bat,  in  legal  strictness,  slavery  has  been  almost 

extinct  in  this  country^  for  a  series  of  generations     The  ex* 

pression  '^  unmarried/'  (used  by  some  of  the  witnessed), 

affords  presumption,  that  the  woman  was  the  nominal  slave 

of  the  deceased,  because  legal  slave  girls  cannot  be  married 

by  their  masters.     The  ceremony  of  numukchushee  is  not 

legally  insisted  on,  so  as  that  by  its  omission,  the  parentage 

would  be  set  aside,     llie  authority  for  the  above  opinion  is 

an  extract  from  the  Eholaaut-ool  Mooftieen, — ''Generally  Aathonties 

speaking,  hearsay  evidence  is  not  admissible,  except  in  four  missibiiity  of 

cases.     Begarding  death,  or  descent,  or  marriage,  or  with  denoTmcws 

respect  to  a  Kazee.    To  instance  this  in  a  case  of  descent,  and'o^w^lo. 

when  a  person  hears  from  others,  that  such  a  one  is  the  son  B^'i^^es. 

of  such  a  one,  it  is  competent  to  him  to  give  his  evidence  to 

that  effect,  although  he  may  not  have  witnessed  the  birth  iu 

that  person's  family  ;  in  the  same  manner  as  we  at  this  day 

testify,  that  AhooBucr  (on  whom  be  the  mercy  of  God)  was 

the  son  of  Quhafa,  although  we  never  saw  Quhafa.    To 

instance  marriage,  when  a  man  sees  another  living  iu  a  state 

of  cohabitation  with  a  woman,  and  it  is  rumoured  that  she  is 

his  wife,  it  is  competent  to  him  to  give  evidence,  that  the 

woman  is  the  wife  of  that  person,  althongh  he  may  not  have 

been  present  when  the  marriage  was  contracted.    And  when 

persons  give  evidence,  under  such  circumstances,  declaring 

that  they  are  not  eye-witnesses  to  the  fact,  but  that  it  is 

notorious,  their  testimony  will  be  received  as  valid."     Such 

also  is  the  doctrine  contained  in  the  Hidaya, — ''  It  is  not 

allowable  for  witnesses  to  depose  to  any  thing,  which  they 

have  not  seen,  except  in  case  of  descent,  marriage,  death, 

jarisdiction  of  a  Kazee,  and  sexual  intercourse.     It  is  com- 

petent  to  a  person  to  depose  to  a  fact,  which  may  have  been 
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communioated  to  him  by  auother^  in  wbpm  he  haa  confideqeio. 
Tbis  pr^ceedcr  upon  a  favoarable  oonstraction.  Thus  for  in- 
stauce,  a  persoa  sees  a  tnaa  and  woman  liying  ia  the  same 
house^  and  cohabiting  with  each  other  after  the  manner  oi 
husband  and  wife.  In  such  case  he  may  depose  to  the  mar- 
riage/' The  same  doctrine  is  maintained  in  the  Moheet-oo 
Suruhhsee,  Munnih'Ool  Ohuffar,  Buhroorayiq,  and  other 
standard  authorities.^ 

CASE  XLVIIL 

Q.     A  person  disinherited  his  son^  and  afterwardsi  being 
on  his  death-bedj  repudiated  his  wife,  the  mother  of  tbe 

*  The  aboT6  opinion  was  deliTered  by  the  KHsee^oQl  Koofsat  s  but  the  first 
Mooftieen,  Moohummud  Rashid,  disagreed  with  him  in  opinion,  maintainingt 
that  the  parentage  was  not  established,  and  that  B  and  0  had  no  rigtit  of 
inheritance  to  the  property  left  by  A.     His  argument  waa,  that  there  V9 
two  desoripttons  of  slaves,  the  one  nominal  and  the  other  legal,  and  (hit 
supposing  the  mother  of  B  and  0  to  have  been  of  the  former  desoription.  ^ 
that  is  to  say,  a  nominal  slave  or  really  free,  in  order  to  establish  the  parent* 
age,  it  was  necessary  to  prove  a  marriage.    If,  on  the  other  band,  thejr  | 
were  legal  shtves,  tho  acknowledgment  of  parentage  by  A.  was  neceassry  to 
prove  their  desoent.    On  further  refereuoe  to  other  Moosolmaan  doctors, 
the  opinions  were  nearly  equally  divided  ;  but  after  all,  the  difEerenoe  of  | 
(pinion  merely  originated  in  a  different  estimate  of  the  evidence,  and  noi 
on  a  point  of  Xaw.    There  can  be  no  doubt  of  the  accuracy  of  Moohwnw,id  I 
Ba8hid*B  opinion,  supposing  the  evidence  not  to  amount  to  proof  of  va^'  \ 
riage ;  but  it  is  equally  certain,  that  the  other  was  the  correot  opiDion,  sa^ 
posing  the  evidence  to  have  afforded  such  proof.    Cohabitation  anct  noto- 
riety afford  sufficient  presumption,  and  hearsay  evidence  is  admissible  m  | 
such  oases. — Vide  the  Chapter  on  Evidence,  Hamilton's  Translation  of  tbe 
Uidaya,  vol.  I,  page  677.  The  Court  therefore  decided  in  favour  of  tbeiO^ 
the  nature  of  the  evidence  being  deemed  sufficient  to  establish  their  descent*  | 
But  three  points  of  Law  were  settled  in  this  case.  Fir«e,-^That  a  marriage 
may  be  proved  by  something  short  of  ocular  proof,  such  as  contifln^  \ 
cohabitation,  notoriety,  hearsay  or  circumstantial  evidence.  Seeondlyt'"  | 
That  where  a  woman  is  really  and  legally  the  slave  of  a  man,  (that  is  to0»y> 
has  been  captured  in  an  infidel  country,  or  is  a  descendant  of  such  capti^^)* 
her  master  cannot  marry  her ;  and  to  establish  his  parentage  to  the  cbi^*  | 
dren  begotten  on  such  woman,  he  must  claim  and  acknowledge  theoi' 
Thirdly, — That  where  a  woman  is  merely  tbe  nominal  slave  of  a  man,  (tl>» 
is  to  say,  has  been  sold,  or  hired  to  the  person  with  whom  she  reei^  | 
which  condition  is  not  recognised  by  Law  as  slavery),  her  master  can  io$flf 
her  ;  and  where  there  is  circumstantial  evidence  to  presume  matrimooT' 
the  offspring  will  bo  legitimate,  without  claim  or  acknowledgment  o»  ^ 
part  of  the  father. 
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80D,  by  divoroe.  Are  tlie  disiDheriting  and  divorce  in  sucli 
case  legale  and  baa  the  divorced  widow  any  right  to  inherit 
the  estate  of  the  deceased  ? 

B.  If  a  person  deny  the  parentage  of  a  child  at  the  time  Denial  of  pa- 
oF  its  birth,  and  when  he  receives  the  congratulations  nsual  ^^d^ieT  ^" 
on  tbe  occasion,  snch  denial,  according  to  the  Moohum- 
mndan  Law,  is  available^  and  if  he  disown  him  after  the  time 
already  specified,  his  disowning  is  of  no  effect  in  Law ;  as  is 
laid  down  in  the  Vtqaya^*^*'  If  a  man  deny  tbe  parentage  of  a 
son  at  the  time  of  his  birth,  or  at  the  ceremony  nsaal  at  the 
natirity,  bia  denial  is  effectnal,  otherwise  not ;  and  in  such 
cases  tbe  hatband  and  wife  should  both  be  sabjected  to  ladn, 
or  imprecation/*^  If  a  man  divorce  his  wife,  being  in  health 
at  tbe  time,  divoi^ce  is  legal  and  valid,  and  the  divorc&d  wife 
has  no  right  to  inherit  the  property  of  ber  husband ;  but  it 
the  husband^  being  on  hid  death-bed,  repudiate  his  wife  by  an  Of  death-bed 
irreversible  divorce,  and  he  die  before  tbe  expiration  of  the  ^^'^' 
period  of  her  Edit,  or  term  of  probation,t  the  divorce  is  good, 
but  she  has  a  right  to  inherit :  if,  on  tbe  other  band»  be  survive 
her  term  of  probation,  she  is  excluded  from  tbe  inheritance. 
It  is  declared  in  the  Futawa  Nuhshhundeei — '^  If  a  peraoui 
being  on  bis  death-bed,  repudiate  bis  wife  by  an  irreversible 
divert,  and  be  die  before  tbe  expiration  of  the  term  of  pro- 
bation, she  will  inherit  from  bim^  but  if  he  die  after  the  con^ 
eloftfon  of  the  term^  sbe  will  be  excluded  from  the  heritage/' 


*  LaAtif  in  the  language  of  the  Law,  signifies  testimony  confirmed  by 
oath,  on  the  part  of  the  husband  and  trif e,  (where  tiie  testimony  is  strength, 
raed  by  ao  imprecatioD  of  the  onrae  of  God  on  the  part  of  the  hnsband* 
aod  of  the  wrath  of  God  on  the  part  of  the  wife),  in  case  of  the  former 
accusing  the  latter  of  adultery.— See  Eidaya,  vol.  I,  page  844. 

t  The  time  of  probation  which  a  divorced  woman  is  to  wait  before  she 
caa  engage  in  a  seoond  marriage,  in  order  to  determine  whether  or  not  she 
be  pregnint  by  the  fonner,  see  Hidaya,  vol.  I,  page  83. 
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CHAPTER  VIL 

PRECEDENTS  OF  GUARDIANS  AND  MINORITY. 

CASE  I. 

Q.  A  person  transfers  by  gift  the  whole  of  his  propert] 
to  his  wife  and  minor  children.  On  the  death  of  the  wife 
her  brother  lays  claim  to  the  charge  of  the  persons  and  pro 
perty  of  the  minors,  in  virtue  of  a  nomination  to  that  eSet 
in  the  will  of  the  original  proprietor,  and  likewise  by  tfe 
appointment  of  his  sister.  The  brother  of  the  original  pro- 
prietor also  pats  in  the  same  claim,  in  virtne  of  his  beid(j 
next-of«kin«  In  this  case,  to  which  of  the  two  persons  above 
specified,  does  the  right  of  guardianship  legally  attach  ?  | 

Goardiana  for  B.  In  Law,  guardianship  over  minors  is  of  two  descripi 
of  mSoS!!*^*  tions  :  the  one  is  for  the  purpose  of  matrimony,  the  other  W 
the  care  of  the  property.  The  right  of  guardianship,  for  thi 
purpose  of  matrimony,  attaches  to  the  paternal  kindred 
according  to  the  Vtgaya,— "  The  paternal  relation  is  tta 
guardian,  according  to  his  proximity  in  point  of  inheritanoe/ 
And  for  their  The  care  of  the  property  legally  devolves,  first  on  the  fatbei 
property,  ^^^  j^j^  executor,  noxt  on  the  paternal  grandfather  and  hi 
executor,  next  the  right  of  nomination  rests  in  the  raliol 
power  and  its  administrator :  that  is  to  say,  any  person  wlioii| 
the  government  may  please  to  appoint  to  the  custody  of  tin 
infant's  property  is  a  legal  gnardian ;  according  to  theaotbor 
ity  above  quoted, — ''First,  his  father,  or  the  executor  of  iW 
father,  is  his  guardian,  then  the  paternal  grandfather  or  bii 
executor,  then  the  magistrate  or  his  executor."  The  molber 
and  the  paternal  uncle,  and  the  maternal  uncle,  have  noleg^ 
title  to  the  guardianship  of  the  property  of  the  minors,  ^ 
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'  do  uot  come  withiu  the  class  of  persons  above  euumer- 
.  The  alleged  appointBient  by  the  mother  is  nagatory^ 
kuse^  having  no  right  of  gnardianship  herself,  she  cannot 
re  J  snch  right  to  another.  If  the  alleged  appointment 
iie  maternal  uucle^  in  the  will  of  the  original  proprietor, 
>roved  by  competent  witnesses,  he  will  be  legally  enti- 
to  the  guardianship  of  the  minora.  If  not  proved,  it 
romain  with  the  rnling  power  to  nominate  a  guardian.^ 

CASE  II. 

].  A  and  B  are  joint  proprietors  of  certain  property  with 
%  minor,  the  latter  having  an  equal  interest  with  his 
le.  A,  who  was  dnly  appointed  his  guardian.  These  two 
Bons^  that  is  to  Bay>  A^  the  nnole,  and  through  him  B,  his 
?j  act  the  part  of  gnardians  and  manage  all  the  pecn- 
ry  concerns  of  the  minor.  By  some  means  they  contrived 
tell  a  portion  of  the  minor's  property  to  a  third  person, 
I  still  persist  in  maintaining  the  validity  of  the  sale,  on 
plea  of  their  having  the  entire  management  of  the  person 
I  property  of  the  minor.  Under  these  circumstances,  is 
h  sale  valid  and  maintainable  by  the  vendors^  in  virtue 
ihe  deed  of  sale  having  been  regularly  signed,  sealed  and 
ty  attested  by  others  ? 

i.  If  the  joint  property  of  A,  B  and  G  was  real,  that  is  to  Sale  of  mi- 
,  consisted  of  lands,  the  sale  by  A  and  B  of  O's  portion  is  p^pertj. 
gal,  notwithstanding  the  fact  of  their  having  the  care  of 
person  and  property,  unless  under  certain  circumstances ; 
less  the  minor's  share  can  be  sold  for  double  its  value, 
less  there  are  no  means  of  supporting  him  withont  having 
lourse  to  a  sale  of  his  property,  unless  the  lands  be  in 

*  See  Prin.  Oaard.  5,  6,  7  and  10. 

39 
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immineut  danger  of  being  lo8t>  or  nnlesa  with  a  view  to 
the  minor's  property  from  usurpation,  or  auless  aomesiifii 
emergency  exist.  I{  A  and  B,  under  bucIi  circnm&tanc 
sold  the  minor's  share  in  the  lands,  the  sale  will  be  fil 
and  binding.  If^  on  the  otl»er  hand,  the  joint  propertjl 
not  real,  but  personal,  A  and  B  liave  no  right  to  dispoi^ 
the  minor's  share,  if  he  thereby  sustain  any  loss,  orifii 
an  equal  chance  whether  profit  or  loss  will  accrue.  W 
by  the  transaction  it  be  manifest  that  C  must  gaiadi 
profit,  it  is  allowable  for  A  and  B  to  sell  his  share.  ' 
principle  of  the  Law  is,  that  it  is  allowable  for  a  gnar^ 
executor,  or  any  one  who  has  the  care  of  the  perBOu « 
property  of  a  minor,  to  enter  into  a  contract  on  his  W 
where  the  profit  must  be  clear  and  certain ;  for  m^ 
they  may  alwa^ys  accept  a  gift  on  his  behalf.  I"  ^^^^ 
of  a  contract*  where  there  is  a.  possibility  of  loss,  it  h«a  W 
held  that  a  near  guardian  (by  which  is  meant  a  fatten 
grandfather  or  guardians  duly  appointed  by  them) » 
liberty  to  enter  into  it,  but  that  a  remote  guardian,  aocli 
an  uncle  or  a  brother,  is  not  at  liberty  to  enter  into  s> 
contract  on  behalf  of  the  minor.  Where,  however,  notM 
hut  loss  can  accrue  to  the  minor,  such  as  in  case  of  n^ 
a  donation  or  granting  a  loan,  it  is  not  legal  for  any  g"*^ 
ian,  near  or  remote,  or  for  any  executor  or  other  p^ 
cinder  whose  care  he  is,  to  act  on  his  behalf.* 

CASE  III. 

Q.  A  person  dies,  leaving  a  son  aged  three  J^^ 
daughter  at  the  breast,  a  widow  (the  mother  of  the  cm^^ 
and  a  half-brother.  Under  these  circumstances,  ^"^ 
legally  entitled  to  the  care  of  the  persons  of  the  m*"^ 


and,  after  the  widow's  claim  of  dower  has.  been  sal 


•  Soe  Prin.  Guard.,  Ac,  14  and  15.— Ftde  Case  VI,  Prec. 
very. — Ed, 
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Irho  has  the  rigbfc  of  exercising  the  funotions  of  trustee  and 
Manager  of  their  property  ? 

R«     The  mother  is  entitled  to  the  care  of  her  infant  chil-  MoUier's 
\ren  if  she  continue  single,  but  she  forfeits  this  right  imme-  gnai^dianBhip 
^ately  on  her  contracting  a  second  marriage.     If,  however,  ^«»P808  by  her 
^ithin  the  period  of  the  infancy  of  the  children,  a  separation  ^J&ge. 
jiioald  take  place  between  her  and  her  second  husband  by 
^vorce  or  other  means,  the  right  reverts  to  her,  because  the 
Ejection  to  her  haying  the  charge  of  the  infants  is  thereby 
ieinoved.    But  by  the  marriage  of  the  mother  with  a  near  Except  with  a 
relation  of  the  infants,  such  as  their  paternal  uncle,  her  right  ^®**^ '®  ^tiou. 
o  retain  charge  of  them  is  not  forfeited.     This  being  the 
tiawj  therefore,  if  the  mother  of  the  infants  should  not  have 
lontracted  a  marriage  with  some  stranger,  she  is  entitled  to 
he  care  of  the  son  until  he  attain  the  age  of  seven  years;  HerngUover 
Ilia  being  the  age  fixed  upon  at  which  a  boy  is  so  far  inde-  eeaees!**^" 
indent  as  to  be  able  to  perform,,  without  assistance,  those 
^ts  which  are  absolutely  necessary.     When  he  shall  have 
^come  so  far  independent,  that  is  to  say,  when  he  shall  have 
^taiued  the  above  age,  he  must  be  delivered  (even  though 
Ibrce  should  be  used  in  separating  him  from  the  mother)  to 
Ins  natural  or  appointed  guardian,  because  to  them  belongs 
Ihe  duty  of  education.     The  daughter  should  be  left  under  And  over 
charge  of  the  mother  until  she  manifest  natural  signs  of 
puberty.* 


daughters. 


CASE  IV. 

;  Q«  Is  a  person  legally  competent  to  commit  the  guardian- 
bhip  of  his  infant  daughter  to  his  wife,  who  is  the  mother  of 
e  infant  ? 


the  inf 


•  See  Frio.  Guard.,  &o.»  8  and  9w 
I  Note  to  Case  III.— Ifc  will  be  obgerved  that  the  reply  does  not  meet  all 
the  points  iuTOlved  in  the  question  .—Fide  6  and  &  of  Prin,  Guard. 
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The  mother  B.  A  perspo  is  legcally  competent  to  commit  the  gaar^ 
may  be  ap-  8hip  of  his  infant  daoghtor  to  the  mother  of  sofih  infauiii 
ga^dian.^       being  his  Wife.     This  doctrine  is  upheld  by  various  an^ 

ties,  especially  by  the  Hidaya,  in  t!ie  chapter  treating 

gifts.* 

CASE  V- 

Q.  1.  A  lease  being  in  eveiy  other  respect  confornJ 
to  the  provisions  of  the  Moohnramudan  Law,  must  it  bei 
aside  merely  on  the  ground  of  its  being  granted  in  perpecoi 
or  of  the  death  of  the  lessor,  and  of  his  sttccesaor  who  C3 
firmed  tlie  grant  ? 

The  nonspc-  R,  1,  AlthoDgh  the  lease  may  have  been  in  everf(A 
cification  of  a  ^  ^  -  , 

term,  or  the  respect  Conformable  to  the  provisions  of  the  Moohnmifloui 
either  of  the  Law,  yet  the  fact  of  its  having  been  granted  in  perpetd 
parties.'^ia^  and  the  death  of  the  lessor  are  each,  separately,  sufficient' 
sefwrdo  a*^  set  it  aside ;  because,  in  all  leases,  the  specification  of  ate 
lease.  ig  an  essential  condition  of  the  contract  and  the  existencdi 

both  of  the  contracting  parties,  until  the  expiration  of  ^ 
term  it  is  indispensable  to  its  cpntinnance. 

Q.  2.  Supposing  that  the  lease  was  for  a  limited  period 
that  it  was  otherwise  valid,  that  the  successor  of  the  ong^i 
al  lessor  confirmed  the  lease  in  a  formal  manner  ^ 
made  mention  of  it  in  a  deed  of  gift  which  he  execute ' 
favour  of  his  six  sons  and  the  parties  in  this  cause,. tbal;^ 
lessee  (being  the  minor  son  of  the  lessor)  was  register^ 
as  farmer  dnriog  the  life-time  of  the  lessor,  that  tbeiessJ 

*  Had  there  beep  no  appointment,  the  mother  would  have  been  en^ 
to  the  custody  only  of  her  child  nntil  its  attaining  a  certain  age.^(^ 
Prin.  Gaard.  and  Min.  8.)  The  dootriiM  laid  down  in  thib  eas*  ^ 
tends  to  establish  the  fact  that  the  mother  is  equally  eligible  wiih^ 
to  be  nominated  guardian. 
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daring  his  life-time  managed  the  farm  for  his  minor  sou^  and 
that,  after  his  deaths  and  daring  the  minority  of  the  lessee^ 
hia  coaein  aoted  as  manager  on  behalf  of  the  minor,  who, 
CD  his  coming  of  age,  took  possession  of  the  farm  himself, 
conforming  to  all  the  conditions  of  the  contract ;  under  these 
circnmstances,  is  the  lease  good  and  valid  f 

R.  2.     Supposing  the  contract  to  be  in  all  other  respects  Thongh  tiie 
good  and  valid,  as  stated  in  the  foregoing  question,  it  should   nor^  ^^I^^is 
be  upheld  under  the  circumstances  therein  set  forth^  the  sue-  S^^' 
cesser  of  the  lessor  having  confirmed  the  contract,  and'  the 
farm  having  been  managed  by  the  minor's  guardian,  not- 
withstanding the  fact  of  the  minority  of  the  lessee. 

Q.  3.  The  gift  in  favour  of  a  minor  is  perfected  by  the 
seizin  of  his  father  or  other  guardian.  Is  the  seizin  of  a 
guardian  of  a  minor  farmer  on  the  same  principle  sufficient 
to  establish  the  validity  of  the  lease  ?  and  is  the  consent  of 
the  minor  to  the  conditions  of  the  contract,  after  his  coming 
of  Bge,  sufficient  to  uphold  it  as  valid  and  binding? 

B.  3.     As  the  seizin  of  a  father  or  of  a  guardian  is  sufficient  Unlees  it  in- 
to perfect  a  gift  in  favour  of  a  minor,  so  a  similar  seizin  is  prejudk^inr 
sufficient  in  the  case  of  a  lease,  unless  there  may  be  some  co»^*fc»ou8. 
conditions  in  the  contract  prejudicial  to  the  interests  of  the 
minor,  such  as  a  stipulation  for  the  payment  of  the  rents, 
notwithstanding  any  injury  sustained  by  the  estate,  in  conse- 
quence  of  inundation,  drought  or  destruction  of  the  produce 
by  other  unavoidable  accidents,  in  which  case  the  minor  is 
at  liberty  to  object  to  the  fulfilment  of  such  conditions  made 
during  his  minority ;  for  a  contract  which  was  essentially 
void  cannot  subsequently  be  insisted  on  as  good  and  valid. 
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CASE  VI. 
Q.  A  person  at  the  point  of  death  nomiuated  his  wife  and 
the  brother  of  his  son-in-law  to  the  charge  of  the  persons 
and  property  of  his  iufant  son  and  daughter,  the  former  of 
whom  was  six  years  old,  and  tlie  latter  only  two  years  old. 
The  minor  son  institutes  a  suit  against  a  stranger  to  recover 
some  personal  property.  Under  these  circumstances,  is  the 
action  instituted  by  the  minor  sou  maintainable  iu  Law  or 
not  ? 

B.     It  appears  from  the  petition  presented  by  the  wife  and 
the  brother  of  the  son-in-law  of  the  deceased,  that  he  (the 
deceased)  committed  to  them  the  care  of  his  infant  children, 
and  made  over  to  them  his  entire  property  in  trust  for  the 
support  of  those  children.     They  are  therefore,  according  to 
the  Moohummudan  Law,  executors  of  the  deceased  to  all  in- 
tents and  purposes ;  as  is  laid  down  in  the  Shurhi  Ftg^aya,— 
*'  He  to  whom  the  father  has  entrusted  the  disposal  of  his 
family  and  fortune  is  his  executor.*'      An  executor  duly 
constituted  must  be  considered  the  guardian  of  the  son ;  as 
appears  from  a  passage  in  the  Viqaya, — "The  guardianship 
of  a  minor  legally  belongs,  first  to  the  father,  next  to  hia 
An  action        executor,  next  to  the  paternal  grandfather."     A  suit  insti- 
may  be  inati-  tut^j  ^y  fc^Q  executors  conjointly  or  by  either  of  them  sepa- 
ininor  with       rutely,  for  the  right  of  an  orphan,  is  maintainable  in  Law  ; 
tion  0^0110  of  according  to  the  authority  already  quoted, — "  If  a  man  ap- 
Lis  guardians.  pQi^t  two  persons  as  his  executors,  they  are  not  entitled  to 
act  separately,  except  for  the  performance  of  the  deceased's 
funeral  ceremony  or  for  the  prefennent  of  a  claim  to  main- 
tain his  right/'     In  the  present  case  the  action  is  good^ 
because  both  the  executors  concurred  and  supported  the 
claim  set  up  by  the  minor  son.* 

•  Note. — Vide  Blberling  on  Inheritance,  p.  80,  wberefrom  H  appears 
that  the  privilege  extends  only  to  verbal  pleading,  and  that  written  pro- 
ceedinga  must  be  condacted  conjointly.— Ed.— Fui^  App.  Tit.  Guard.  1, 
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CHAPTER  VIII. 

PEBOEDENTS  OP  SLAYERY. 
CASE  I. 
Q.  A  Moosulmaun,  having  beeu  seut  by  the  ruliug  power 
to  sabdue  some  rebellions  Hindoos^  and  Laving  obtained  a 
victory  over  them^  took  several  of  their  body  prisoners. 
Among  them^  there  was  one  boy  of  tender  years,  whom  he 
made  his  own  sluve,  and  afterwards^  having  instructed  hiiu 
in  the  principles  of  the  Moohummudan  faith,  he  adopted 
liim  as  his  own  son,  and,  in  his  education  and  other  matters, 
he  treated  him  with  the  care  and  consideration  of  a  parent. 
Under  these  circumstances,  can  the  boy  so  recognized  as 
the  son  of  the  person  above  alluded  to,  be  considered  as  his 
slave  agreeably  to  Law  ? 

R.     Admitting    that   the   boy  was   legally   reduced   to  Emancipation 
slavery,  (which  by  no  means  appears  clearly  from  the  qnes-  ^^^  »^ave  by 
tiou),  if  the  Moosulmaun  recognized  him  as  his  son,  and  implied, 
declared  him  to  be  such,  he  will  be  free,  even  though  that 
may  not  have  been  the  intention  of  the  person  who  made 
the  declaration.     If  a  person  should  say  *'  this  is  my  soii/^ 
or  *'  this  is  my  daughter,^*  emancipation  follows  of  course, 
without  proof   of   intention.     The   reason  is,  that  as  the 
expression,  in  its  strict  sense,  is  not  applicable,  it  must  be 
taken,  in  its  metaphorical  sense,  to  mean  emancipation ;  what- 
ever may  have  been  the  intention  of  the  person  who  used  it. 
Cousequently>  if  the  Moosulmaun,  in  this  case,   not  only 
called  the  boy  his  son,  but  also  treated  him  with  paternal 
care  and  consideration,  he  must  a  fortiori  be  accounted  free, 
and  after  his  emancipation  has  been  once  established,  he 

KoTB. — For  infomiation  on  the  Babjeofe  of  a  speoiea  of  slayery  sbill  pre- 
yailiog  in  parts  of  India,  the  reader  is  referred  to  Mr.  Magte.  Toogood's 
letter  to  the  Session  Jadpre  of  Bhaagnlpoor,  dated  Monghyr,  26th  July 
1858,  published  at  page  433,  Vol.  V  ofSevestre's  Sndr  Dew.  and  Niz. 
Adawlnt  Beports,  wherefrom  it  appears,  that  the  sale  of  children,  male 
and  female,  for  the  purpose  of  being  converted  into  eunuchs  and  prosti- 
tutes, prevails  in  Bengal,  and  probably  elsewhere,  to  an  inconceivable 
extent. — Vide  also  Gbever's  Medical  Jurisprudence  for  Bengal  and  the 
North- Weetem  rrovinoes,  pp.  7,  485.— Ed. 
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cannob,  under  any  circuraetances^  revert  to  the  condition  of 
slavery.  Property  over  mankind  ia  terminable  by  eman- 
cipation, wliich  annuls  proprietary  right,  for,  in  the  origin* 
al  creation  of  man,  be  was  not  intended  as  a  fit  sabjeet 
of  property. 

CASE  11. 

Q.  1.     What  description  of  slaves  are  authorized  by  the 
Moohummudan  Law  ? 

B.  1.  AH  men  are  by  nature  free  and  independent,  and  no 
man  can  be  a  subject  of  property,  except  an  infidel,  inhabiting 
H  country  not  under  the  power  and  control  of  the  faitfafnL 
This  right  of  possession,  which  the  MoosUms  h^re  over  Hut' 
bees,  (i.e.,  infidels,  fighting  against  the  faith),  ia  acquired  by 
Isteela,  which  means  the  entire  subduement  of  any  subject 4^ 
property  by  force  of  arips.  The  original  right  of  property 
therefore,  which  one  man  may  possess  over  another,  is  to  be 
acquired  solely  by  Isteela  (as  defined  above)  ;  and  cannot  be 
obtained,  in  the  first  instance,  by  purchase,  donation  or  herit- 
age. When  therefore  an  Imam  subdnesj  by  force  of  arm^, 
any  one  of  the  cities  inhabited  by  infidels,  such  of  them  as 
may  be  taken  prisoners  become  his  rightful  property ;  and 
he  has  the  power  of  putting  them  to  death,  or  making  them 
slaves,  aud  distributing  them  as  such  among  the  GhoBee^ 
(i.e.,  victorious  soldiers,  particularly  when  fighting  against 
infidels) ;  or  he  may  set  them  at  liberty  inaMoosulmannconn* 
try,  and  levy  the  capitation- tax.  Should  he  make  them  slaves, 
they  become  legal  subjects  of  property,  and  are  transfer- 
able by  sale,  gift  or  inheritance ;  but  if,  after  captivity,  they 
should  become  converts  to  the  faith  {Islam) ^  the  power  of 
death  over  them  is  thereby  barred,  though  they  would  con* 
tinue  slaves;  for  slavery  being  the  necessary  consequence  of 
original  infidelity,  the  subsequent  conversion  to  ii?{am  doesn(^ 
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affect  the  prior  state  of  bondaf^e^  to  which  the  iodividaal  has 
been  regahirly  rendered  h'able  for  Istsela,  provided  this  be 
clearly  established.    From  this  it  is  evident  that  the  same 
rales  are  applicable  to  slaves  of  both  sexes^     If  slaves  are 
afterwards  sold  or  given  away,  by  the  Imam  or  by  the  Gha^ 
zees  who  shared  at  the  distribntion ;  or  if  they  shontd  become 
the  property  of  another  by  inheritancO ;  they  then  become  EDameration 
slaves,  under  the  three  different  classes  of  pnrohase^  donation  enfcmodeB^by 
and  inheritance.    If  a  female  slave  should  bear  offspring,  by  ^^^''^flS^^^ 
any  other  than  by  her  legal  lord  and  master,  whether  the 
father  be  a  freeman  or  slare,  and  whether  the  slave  of  the 
said  master  or  of  any  other  person,  in  any  of  these  cases, 
snch  offspring  is  subject  to  slavery ;  aud  these  are  called 
Khanasetd,  i.e.,  bom  in  the  family.  ^  But  if  the  children  be 
the  avowed  and  acknowledged  offspring  of  the   rightfnl 
owner,  they  are  then  free,  and  the  mother  of  them  (being  the 
parent  of  a  child  by  her  master)  becomes,  at  his  decease,  free 
also.    And  this  rule  is  appb'cable  to  all  their  descendants  to 
the  latest  posterity.  The  practice  among  freemen  and  women, 
of  selling  their  own  offspring  daring  times  of  famine,  is 
extremely  improper  and  unjustifiable;  being  in  direct  opposip 
tion  to  the  principles  above  stated ;  via.,  that  no  man  can  be  a 
subject  of  property,  except  an  infidel  taken  in  the  act  of  hos- 
tilities against  the  faith.    In  no  case  then  can  a  person  legally 
free  become  a  subject  of  property ;  and  children  not  being  the 
property  of  their  parents,  all  sales  or  pnrohaseaof  them,  as  of 
any  other  article  of  illegal  property^  are  consequently  invalid. 
It  is  also  improper^  for  any  freeman  to  sell  his  own  person, 
eithw  in  times  of  famine,  or  though  he  be  oppressed  by  a 
debt  which  he  is  unable  to  discharge.    For  in  the  first  of 
theae  cases  a  famished  man  may  feed  upon  a  dead  body ;  or 
may  even  steal  what  is  necessary  for  hie  support^  and  a  dis- 

*  Vide  Oaae  IV,  whereia  it  is  laid  down  that  ih  is  "  lawful"  for  a  free« 
man  to  sell  his  own  liberty  in  case  of  extreme  diBtress.— Kd. 
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tressed  debtor  is  not  liable  to  any  fine  or  pnnisbment.  Wd 
are  not  acquainted  with  the  principal  or  detailed  circam- 
stances,  which  led  to  the  custom  prevailing  in  most  Uoosvl- 
maun  conntries,  of  purchasing  and  selling  the  inhabitants  oi 
Eihiopia,  Nubia,  and  other  negroes;  but  the  ostensibla 
causes  are,  eitherthat  the  negroes  sell  their  own  ofEspriog;  or 
that  Moosulmawfi  or  other  tribes  of  people  take  them  prison- 
ers by  fraud  and  deceit ;  or  seize  them  by  stealth  from  the 
sea-shorea  In  such  cases,  however,  they  are  not  legall; 
slaves ;  and  the  sate  and  purchase  of  them  are  conseqnentl; 
invalid.  But  if  a  Moosulmaun  army,  by  orders  of  an  Ivmi% 
should  invade  their  country,  and  make  them  prisoners  oiwar, 
by  force  of  arms,  they  are  then  legal  slaves ;  provided  that 
such  negroes  are  inhabitants  of  a  country  under  the  control 
and  government  of  infidels ;  and  in  which  a  Moo9ulmam'\& 
not  entitled  to  receive  the  full  benefit  and  protection  oihis 
own  laws.  With  regard  to  the  custom  prevailing  in  thia 
country,  of  hiring  children  from  their  parents,  for  a  very 
considerable  period,  such  as  for  seventy  or  eighty  years,  and 
under  this  pretext  making  them  slaves,  as  well  as  their 
progeny  also,  under  the  denomination  of  Khanaaad  (domestic 
slaves),  the  following  laws  are  applicable  :  It  is  lawfal  aoci 
proper  for  parents  to  hire  out  their  children  to  service ;  bat 
this  contract  of  hire  becomes  null  and  void,  when  the  child 
arrives  at  years  of  discretion,  as  the  right  of  paternity  then 
ceases.  A  freeman,  who  has  reached  the  years  of  discretion, 
may  however  enter  into  a  contract  to  serve  another,  but  not 
for  any  great  length  of  time,  such  as  for  seventy  years; 
as  this  also  is  a  mere  pretext,  and  has  the  same  object  of 
slavery  in  view ;  whereas  the  said  freeman  has  the  option 
of  dissolving  any  contract  of  hire  under  either  of  the  follow- 
ing circumstances  :—Ftr«^,  it  is  the  custom,  in  contrMti 
of  this  nature,  for  a  person  hired  on  service  to  receive  ft 
compensation  in  money,  clothes  and  food,  as  the  wages  of 
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hire;  any  day  therefore  that  a  servant  reoeiyes  sach  com- 
pensation,  ho  is  in  duty  boond  to  serve  for  that  day;  bat 
not  otherwise.  Secondly,  the  condition  of  a  contract  of 
hire  requires  that  the  return  of  profit  be  agreeable  to  the 
wages  of  hire,  and  this  cannot  be  ascertained,  but  by  degrees 
and  in  course  of  time.  The  contract  of  hire  therefore 
becomes  complete  or  fulfilled,  accordiag  to  the  services  or 
benefit  actually  rendered  in  return  for  the  wages  of  hire  re- 
ceived ;  and  the  person  hired  has  consequently  the  option  of 
dissolving  the  contract  at  any  moment  of  the  period  origin- 
ally agreed  for.  It  is  however  unavoidable,  and  actually  ^ 
necessary,  in  contracts  of  a  different  nature,  such  as  in  farms 
of  land,  &c.,  that  the  lessee  should  not  have  this  power.  But 
reverting  to.  contracts  of  hire  for  service  for  a  long  period, 
and  the  nefarious  practices  of  subjecting  freemen  to  a  state 
of  bondage  and  slavery  under  this  pretence,  it  appears  ex- 
pedient to  provide  against  such  abuses ;  and  with  this  view, 
to  restrict  the  period  of  service,  in  all  contracts  of  hire  of 
freemen,  to  a  month,  one  year,  or  at  the  utmost  to  three 
years;  as  in  the  case  of  a  farm  of  endowments.  It  is  custom- 
ary also,  among  women  who  keep  sets  of  dancing  girls,  to 
purchase  female  children  from  their  parents;  or  by  engage- 
ments directly  .with  the  children  themselves.  Exclusively 
of  the  illegality  of  such  purchases,  there  is  a  further  evil, 
resulting  from  this  practice,  which  is,  that  the  children  are 
taught  dancing  and  singing  for  others,  and  are  also  made 
prostitutes;  both  of  which  are  extremely  improper,  and 
expressly  forbidden  by  t&e  Law.* 

Q.  2.  What  legal  powers  are  the  owners  of  slaves  allow- 
ed to  exercise  upon  the  persons  of  their  slaves;  and  parti- 
cularly of  their  female  slaves  ? 

*  Fide  Gaie  No.  YI,  and  Cherer's  Med.  Jnriap.i  p.  7,  snd  note,  p.  311.— Eo. 
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Datiefl  on  B.  2*    Tha  righifal  proprietor  of  male  and  female  slavea 

may  be  em-     has  a  daim  feo  the  eervioea  of  aach  atavea^  to  the  extent  of 
ployed.  ^^^.^  power  and  abili^;  he  may  employ  them  in  baking  and 

cooking,  in  making,  dyeing  and  waehing  clothes;  ae  agents 
in  meroaotile  traneaeticxis;  in  attending  cattle,  in  tillage^  or 
caltiyfttion;  ae  carpenters,  ironmongers  and  goldsmiths;  in 
transcribing;  as  wearers,  and  in  mannfaotnring  wooUffli 
^  cloths;  as  shoemakers,  boat-men,  twisters  of  silk,  or  water- 
drawers;  in  shaving,  in  performing  snrgical  operations,  soch 
as  copping ;  and  as  farmers,  bricklayers,  and  the  like  :  and 
he  may  hire  them  ont  on  serf  ice  in  any  of  the  abof  e  eapaci-  ,- 
ties.  He  may  also  employ  them  himself,  or  for  the  use  of  his 
family,  in  other  dnties  of  a  domestic  nature;  such  as  in  fetch- 
ing water  for  washing,  or  purification ;  in  anointing  his  body 
with  oil,  and  rubbing  his  feet ;  in  attending  his  person  while 
dressing;  and  in  guarding  the  door  pf  his  house,  &c«  He 
may  also  have  conne;f:ion  with  his  legal  female  slave;  pro- 
vided she  is  arrived  at  the  age  of  maturity,  and  the  master 
or  proprietor  has  not  previously  given  her  in  marriage  to 
another. 

Q.  3.  What  offences  upon  the  persons  of  slaves^  aaci 
particularly  of  female  slaves,  committed  by  their  owners^  ot 
by  others^  are  legally  punishable,  aud  in  what  manner  T 

B.  3*  If  a  ma3ter  oppress  his  slave,  by  employing  him 
in  any  duty  beyond  his  power  aud  ability  ;  such  as  iosiBt- 
ing  upon  his  carrying  a  load  which  he  is  incapable  of 
bearing,  or  climbiug  a  tree  which  he  cannot  accomplish^  tbe  ' 
ruling  power  may  chastise  him.  It  is  also  improper  for  a 
master  to  order  his  slave  to  do  that  which  is  forbidd^i  bj 
the  Law ;  such  as  to  put  an  innocent  person  to  death  i  to 
set  fire  to  a  house;  to  tear  the  clothes  of  another^  or  to 
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commit  adalfcery  and  fonucatiouj  fco  Bteal^  or  drink  spirits^ 
or  to  alander  and  abuse  the  chaste  and  Turtaoas ;  and  if  a 
BULSter  be  gmilty  of  tuoh  like  oppressions,  the  roliog  power 
loay  iofliot  on  him  exemplary  pnuishment  by  Tazeer  and 
Akoobvii  on  principles  of  pnblio  justice.  It  is  further  unlaw- 
f  nl  for  a  master  to  punish  his  male  or  female  sla^res  for  dis- 
respectful coudncti  and  such  like  offeneee,  further  than  by 
moderate  correctioo^  aa  the  power  of  passingr  sentences  of 
T(ize$r  and  Qiaaa  is  solely  Tested  in  the  ruling  power*  If 
therefore  the  master  should  exceed  the  limits  of  his  power  a  master  may 
of  chastisement  above  stated,  he  is  liable  to  Tazeer.  J£  a  ^/^tiStl 
master  should  have  connexion  with  his  female  slave  before  ^^^^  ^  ^^^., 

Blave,  bat  this 

ehe  has  arrived  at  the  years  of  maturity,  and  if  the  female  is  not  legally 

a  sufficient 

slave  should  in  cooseqn^ice  he  seriously  injured,  or  should  oaase  for 
die,  the  ruling  power  may  punish  him  by  Tazeer  and  Akoo^  emanojpa 
hut,  on  priuciplea  of  public  justioe  aa  before  stated. 


Q.  4.  Are  slaves  entitted  to  emancipation  upon  auy  and 
'what  maltreatment?  and  may  a  Court  of  Justice  adjudge 
their  eiiiancipation  upon  proof  of  such  maltreatment  ?  lu 
particular,  may  such  judgment  be  passed  upon  proof  that  a 
female  slave  has,  during  her  minority,  been  prostituted  by 
ber  master  or  mistress  ?  or  that  any  attempt  of  violence  has 
been  made  upon  her  person  by  her  owner  ? 

B.  4,  If  the  master  of  male  or  female  slaves  should  op- 
press or  tyrannize  over  them,  by  beating  them  unjustly,  stint- 
ing them  in  food,  or  imposing  upon  them  duties  of  a  difficult 
and  oppressive  nature,  so  as  to  cause  them  affliction  and  dis* 
iress  -,  or  if  a  master  should  have  conuexion  with  his  slave 
gjitl^  before  she.  has  arrived  at  the  yeara  of  maturity ;  or 
sbould  give  her  in  mairiage  to  another,  with  permission  to 
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oobabit  with  her^  ia  this  state ;  sach  master  sins  agiunst  the 
Divine  Laws;  aud  the  raling  power  may  panish  him  bj 
Tadeeb  and  Tazeer  on  principles  of  pablic  jostice ;  but  tbe 
commission  of  snob  crimes,  by  the  master,  does  not  audtorise 
the  mannmission  of  the  slaves ;  nor  has  the  mling  power  any 
right  or  anthority  to  gprant  them  emancipation.  Adverting; 
however,  to  the  principal  npon  which  the  legality  of  slavery 
is  originally  established,  {viz,,  that  the  sabject  of  property 
mnst  be  an  infidel,  aud  taken  in  the  act  of  hostility  against 
the  faith) ;  and  also  to  the  several  branches  of  legal  slaveryj 
arising  from  this  principle,  as  by  purchase,  donation,  inherit- 
ance, and  Khanazadee;  whenever  a  case  of  the  aulawlol 
possession  of  a  male  or  female  shall  be  referred  to  the  ml- 
ing power  for  investigation,  it  is  the  duty  of  such  authority 
to  pass  an  order,  recording  the  original  right  of  freedom  of 
such  individual ;  to  deprive  the  unjust  proprietor  of  posses- 
sion, aud  to  grant  immediate  emancipation  to  the  slave. 

CASE  IH; 
Q.  1.  The  father  of  Deend^r  Khan  (the  plaintiff)  was  a 
Hindoo,  who  in  a  year  of  scarcity,  out  of  necessity,  sold  his 
son  to  Budun  Khan  and  Mussummant  A^alnt,  to  whose  pro- 
perty Gholam  Hoosein  Elhan  (the  defendant)  lays  claim* 
Does  Deendar  Khan  by  such  sale  legally  become  a  slave  or 
not?- 

A  freeman  B.  1.    As  the  original  state  of  man  is  freedom,  no  free  pep 

lybTsold  M  ^^^f  whether  Hindoo  or  Moosulmaun,  can  legally  become  a 
slave,  from  the  circumstance  of  his  having  been  sold  in  a 
year  of  scarcity,  out  of  necessity.  The  contrary  doctrine 
is  maintained  only  by  very  weak  authorities.  That  such  sale 
does  not  constitute  slavery,  is  the  authentic  opinion.'^ 

*  See  Frin.  Slavery  I. 


a  slave. 
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Q.  2.  According  to  Law^  what  pircnmstAnces  are  essen- 
tial and  necessary  to  the  ceremony  of  emancipation  f 

R  %    Words  indicative  of  the  act  of  emancipation  are   Smancipa. 
sufficient  to  give  it  effect,  in  whatever  language  expressed,   f^^ed. 
It  is  not  at  all  necessary  or  essential  to  execute  a  deed,  or 
to  nse  any  formalities  on  the  occasion. 

CASE  IV. 

Q.  It  is  a  well  known  principle  of  Law  that  free  persons 
cannot  on  any  account  be  sold ;  yet  it  appears  to  be  a  gener- 
lally  received  opinion  that  the  selling  and  purchasing  of 
mankind,  in  times  of  distress  or  difficulty,  are  allowable. 
Does  the  latter  doctrine  rest  on  any  legal  foundation  ? 

B.  Although  it  is  doubtless  the  most  received  and  authen- 
tic doctrine  that,  generally  speaking,  purchase  confers  no 
right  of  dominion  over  mankind,  yet  it  is  laid  down  in  certain 
works  of  anthority,  such  as  the  Inaya,  the  Zukheera  and  the 
Moheet,  as  a  tradition  of  Imam  Moohummud,  that  a  person  is 
at  liberty  to  sell  his  own  freedom  in  times  of  difficulty  and 
distress,  when  hard-pressed  by  his  creditor.*  The  following 
is  an  extract  from  the  Inaya :— -''  A  person  put  a  question  to 
Imam  Moohummud,  requesting  his  opinion  as  to  tbe  sale  of 
the  liberty  of  a  freeman,  when  perishing  from  famine.  He 
replied,  that  under  the  circumstances  stated,  the  sale  is 
allowable ;  otherwise  not.  A  second  question  was  put  to  him 
as  to  the  right  of  concubinage,  possessed  by  the  purchaser  of 

*  The  doctrine  here  mamtained  oeems  to  oonform  to  that  of  the  Oi^il 
Law,— "Slavery  was  created  thirdly  by  sale  from  others  or  themselves,  for 
persons  of  above  twenty  years  of  age  might  seU  thiimelvgs  to  slavery."— 
Brovm*9  Civil  Laip,  voU  I,  page  67. 


Digitized  by 


Google 


320 


Precedents  of  Slavery. 


It  ia  lawful 
for  a  freeman 
to  sell  his 
&wix  liberty 
in  a  case  of 
extreme  dis- 
tress. 


a  woman  under  anch  circomstancee ;  he  answered^  tliaiitia 
lawful,  and  Uiat  fche  parentage  of  the  child  begotten  on  htf 
is  established  in  the  pnrchaser^  and  so  likewise  if  snoh  pIl^ 
chaser  had  sold  her  to  a  third  person/'  It  is  laid  down  ia 
the  Zukheera,"^^^  A  free  person  is  competent  of  his  own  wtU 
and  accord  to  sell  his  own  liberty^  at  a  time  when  be  ti  ia 
pecnniary  difficnities  and  his  creditor  demands  paymenli 
having  recourse  to  violent  or  compulsory  measures/'  It  is 
also  written  in  the  Moheet,^^*^  It  is  not  lawful  for  a  man  to 
sell  his  liberty  except  when  he  has  no  other  means  of  dis- 
charging a  debt  which  he  owes^  or  except  when  he  is  redaced 
to  such  distress  as  to  make  it  necessary  for  the  preservatimi 
of  his  life,  or  except  in  a  time  of  famiuci  when  from  extremo 
hunger  he  would  eat  carrion  or  human  flesh ;  to  avoid  whk^ 
it  is  better  that  a  man  should  sell  himself  into  slavery.  From 
this  cause  people  sold  their  liberties  in  the  time  of  Joseph/' 
According  to  the  foregoing  authorities  contained  in  the 
Moheet  and  the  Zuhheera,  and  the  traditionary  doctrine  of 
Imam  Moohnmmnd  cited  in  the  Inaya,  it  is  generally  admit- 
ted that  freemen  are  competent  to  dispose  of  their  own  liber- 
ties by  sale^  in  cases  of  extreme  distress.'*^ 


CASE  V. 

Q.     Does  the  state  of  Inaynt  Oollah  go  to  the  widow  of 
Wasil  Beg,  who  was  educated  by  the  deceased  proprietor  t 


No  desorip* 
tion  of  slave 
can  inherit 
property. 


B.  It  appears  that  Wasil  Beg  was  not  the  son  of  ^ 
deceased  proprietor,  but  merely  an  eleoe  of  his,  without  UV 
tie  of  relationship^  and  was  pnrohaaed  by  him  for  a  sum  ol 
money.  The  estate  left  tbereiore  by  the  deceased  proprietoc« 
according  to  Law,  does  not  devolve  on  the  widow  of  Wafiil 


»  See  Prin.  Slavery  17. 

NoTi.— FW«  Case  IT,  wherein  eaoh  sales  are  pronoanood  *'  improp$rf 
—Ed. 
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'Beg.  In  the  Mujma-ool  Burkaut,  treating  of  impedimenta 
to  snccession,  it  is  stRted,— ''  Slavery  is  an  impediment  to 
inheritance;  and  there  is  no  difference  in  this  respect 
whetlier  the  claimant  be  a  pure  slave,  totally  destitute  o£ 
any  thing  approaching  to  freedom,  or  whether  he  may  have 
been  partially  emancipated,  such  as  a  privileged  or  licensed 
slave,  or  the  mother  of  offspring,  nor,  according  to  Aloo 
Huneefa,  one  emancipated  by  his  half-owner/'^ 

CASE  VI. 

Q.  A  prostitute  hires  the  daughter  of  another  woman, 
as  a  slave,  for  the  sum  of  twenty  rupees,  and  causes  her  to 
follow  the  same  line  of  life  as  herself.  Is  such  transaction 
lawful  ?f 

B.  According  to  Law,  the  transaction  (as  appears  on  the  An  infaDfc  be- 
faoe  of  the  deed)  is  not  allowable,  because  the  authority  of  [^f^g  b!^h^  * 
parents  over  their  children  is  restricted  to  the  age  of  child-  parents  dar- 
hood,  and  after  they  attain  puberty  the  parents  have  no  ©yf  maVre-'*" 
anthority  to  dispose  of  their  persons  or  property ;  but,  in  the  oov©'  *»« 
present  instance,  it  seems  that  the  mother  let  out  to  hire  her  t^Ji^^h^  * 
child,  while  only  six  years  old,  in  slavery,  for  the  term  o£  Jff^^'P**" 
ninety-five  years.  Now  after  the  age  of  puberty  (the  eztrem- 
est  verge  of  which  is  fifteen  years  according  to  Law)  parents 
have  no  right  of  disposal,  as  affecting  their  children.  This 
liiring  therefore  for  the  term  of  ninty-five  years  cannot, 
under  such  circumstances,  be  admissible.  It  has  been  de- 
clared in  works  of  authority,  that  if  a  person  has  been  let  to 
hire  by  his  parents  during  his  childhood,  he  is  at  liberty,  on 
attaining  the  age  of  puberty,  either  to  continue  in  service  or 

*  The  question  in  this  case  supposes  that  the  slave  was  sooh  in  the  strict 
and  legal  acceptation  of  the  term.  For  the  disqaalifications  attendant  on 
the  state  of  slavery,  see  Prin.  Slave.  11. 

t  Ur.  Sevestre,  at  page  451,  Vol.  Y  of  his  Beports  of  the  Sndder  Dew. 
and  Nis.  Ad.,  has  inserted  a  very  interesting  case  of  this  sort  of  contract 
disposed  of  by  the  Calcutta  Conrt  on  the  10th  Jnly  1858,  wherein  the  ille- 
gality and  criminality  of  snch  contracts  under  the  Moohummndan  Law 
and  British  Regulations  were  fully  discussed.  The  opinions  recorded  show 
that  the  provisions  of  Act  V  of  1843  are  not  suflSoiently  comprehensive  to 
prevent  such  immoral  ODgagements.    Mr.  Toogood'a  letter  of  the  18th  April 

41 


berty. 
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to  atiniil  the  contraoi  entered  into  by  hia  parente^  by  etnan. 
oipating  bimself  from  bondage.  Besides  tbe  life  of  a  prosii- 
tnte  is  exceedingly  reprehensible,  and  it  can  never  be  toler- 
ated  that  a  person  of  tkis  descripiion  shoold  hire  another 
to  make  her  follow  tlie  same  pnrsnits.  The  authorities  for  the 
above  dootiine  are  as  follow :— Extract  from  the  Tuhsmb, 
cited  in  the  Futawai  Ibrahim  Shdhee,-^"  It  is  allowable  for 
-a,  father^  a  grandfather  or  for  mothers  to  let  out  to  hire  an 
infant,  bat  when  it  attains  puberty,  it  may  either  affirm  or 
annul  the  contract."  So  idso  an  extract  from  the  tweni;/- 
tbird  chapter  of  the  Tunbooa,  a  Commentary  on  Tuhavee^ 
cited  in  the  Ibrahim  Shahee^  at  the  conclusion  of  the  chapter 
<m  guardians, — **  When  an  infant  shall  (be  able  to)  under- 
stand the  period  of  a  lease,  it  is  optional  with  him  to  confirm 
or  to  annul  it,  provided  it  affects  his  person,  but  if  it  affects 
his  property  only,  it  is  not  optional  with  him  to  set  it  aside, 
nor  can  he  rescind  a  contract  of  sale  entered  into  dariog 
his  minority.* 

CASE  vn. 

Q.    A  person  has  a  family  by  his  wife,  and  also  a  family 

by  one  or  two  concubines,  to  whom  he  was  not  married. 

These  concubines  were  slave  girls,  but  it  is  not  clear  whether 

they  were  the  property  of  the  person  in  question,  or  of 

another.    The  question  is,  can  the  issae  of  those  concobines 

inherit  the  property  of  their  father  on  his  death  ? 

Children  be-        R.     Children  born  of  a  concubine,  who  was  the  slave 

nSmtUri^*^^  of  another,  and  to  whom  the  father  was  not  married,  are 

slave  of  an-      not  entitled  to  inherit  his  property ;  and  the  reason  is,  that, 

gitrmaU^  and ''^®^°ff  *^®  *^*^^*^  of  fornication,  their  parentage  cannot  be 

1S58,  afc  p.  499  of  tbe  same  yolnme,  throws  additional  light  on  this  ^^^5* 
of  slavery.  Another  oase  also  ooours  at  page  808,  Vol.  V,  Dec.  S.  I>*^  ^' 
W,  P.    The  parties  in  that  however  were  Hindus.— Ed. 

•  This  of  conree  implies  that  the  persons  who  entered  into  the  contwe* 
on  his  behalf  were  his  legal  gnardians. 

Note  to  Case  VI.— A  contract  of  sale  entered  into  daring  minori^  »• 
only  binding  in  certain  cases.— Fide  Case  II.  Preo.  and  16  Prin.  of  G"^' 
and  Min.— £tD. 
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established  in  that  persoo,  and  Becondlji  beoanse^  leaving  belong  to  her 

fornication  ont  of  the  qaestion^  tho  children  begotten  on  P'^^^P"®^'* 

the  slave  girl  of  anotker  person  are  the  property  of  her 

master,  and  this  being  the  case,  they  can  have  no  claim 

to  the  property,  because  slavery  is  one  bar  to  inheritance.  Bafc  begotten 

If  the  concubine  were  the  property  of  the  fatber,   and  ri^**Biav™of ' 

either  she  or  her  mother  bad  been  made  captive  in  an  infidel  ^^®  father  are 

,  111,  11  1.  t        \  .  legitimates 

country,  and  had  been  duly  subjected  to  slavery,  the  con- 
nection without  marriage  is  legal,  and  the  parentage  of  her 
offspring  would  vest  in  the  father,  if  he  claimed  them,  and 
after  his  death  they  would  be  entitled  tea  portion  of  inherit* 
ance.  But  if  she  had  not  been  duly  subjected  to  slavery 
by  being  made  captive  in  an  iufidel  country,  as  above  de. 
scribed,  such  concubine  is  not  a  slave  in  the  legal  sense  of 
the  term,  and  connection  with  her  is  unlawful,  without 
marriage;  nor  will  the  parentage  of  her  offspring  be  establish- 
ed in  the  father,  because  it  is  a  requisite  condition  in  the 
establishment  of  parentage  that  they  should  be  a  consort ; 
and  consorts  are  eitber  principle  or  inferior.  A  wife  is  of  the 
first  description,  the  parentage  of  whose  offspring  is  estab- 
lished in  the  husband  independently  of  any  claim  on  his 
part,  and  cannot  be  disavowed  by  his  denial.  A  slave  is  of 
the  other  description,  the  parentage  of  whose  offspring  is 
not  established  in  the  father  without  claim.  The  right  of 
inheritance  depends  on  the  establishment  of  parentage ;  con- 
sequently the  children  of  such  concubines  are  not  heirs.^ 

CASE  VIII 

Q.  The  slave  girl  of  a  Moosulmaun  (the  right  to  whom  he 
had  acquired  by  inheritance)  married  the  slave  of  another 
person,  and  both  the  wife  and  husband  took  up  their  abode 
in  the  house  of  the  proprietor  of  the  female  slave,  where 
she  brought  fcHrth  children  in  con^quence  of  the  matri- 

•  NoTB.^Ft<i0  Case  XIX,  Proo.  oi  Mar.,  &o.^Bi>. 
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tnonial  interoonrse.  Th^  proprietor  of  the  male  sUya  Boper* 
inteuded  the  marriage  ceremony  and  defrayed  all  tb«  ex- 
penses attendant  on  the  occasion^  iucinsive  oE  the  usual 
donations  presented  to  the  bride's  mother.  TToder  these 
circumstances^  whether  is  the  proprietor  oE  the  female  shve 
or  of  the  male  slave  entitled  to  the  proprietary  right  iu  the 
issue  of  the  marriage  ?  Has  the  mother  of  the  female  slave 
any  right  to  take  peconiary  donations  and  to  contract  ber 
danghter  in  marriage,  she  herself  being  the  slave  of  tb^ 
person  who  is  proprietor  of  her  danghter  7 


latter. 


Theisaneofa       R.     Under  the  above  circnmstances,  the  mother  of  tbs 
tnarried  male  •  i    i  •  •         a       a* 

and  female       slave  girl  WAS  not  entitled  to  receive  any  pecaniary  doostioc 

"the^ro!!^  in  consideration  of  her  daughter's  marriage,  or  to  dispose ol 

FahL^'  ®'  t^e  her  in  marriage.   The  contract,  to  be  complete  and  bindiD^/ 

must  have  the  approbation  of  the  proprietor  of  the  female 

slaye,  but  his  consent  is  inferred,  as  on  receiving  intelHgeoce 

of   the  marriage,  he  did  not  oppose  it  in  any  manner  or 

object  to  its  consummation.     The  proprietor  of  the  slave  giri 

has  the  absolute  right  to  the  issue  of  the  marriage,  and  Uie 

master  of  the  male  slave  can  prefer  no  legal  ciaim.^ 


CASE  IX, 

Q.  1.  According  to  the  Moohummudan  Law,  if  a  child  « 
born  of  a  female  slave,  purchased  by  her  proprietor,  is  sncb 
child  the  property  of  the  mother,  or  of  her  master  ? 


Of  the  issae 
of  female 
Blaves  in 
general. 


R.  1.  According  to  the  Moohummitdan  Law,  the  term 
slave  signifies  a  person  who  has  become  the  property  of  s 
MooaUm  by  capture  in  an  hostile  country,  or  desoendaoU 
from  such  captives.  Children  born  of  such  women  are  ^ 
property  of  their  masters.     It  is  stated  in  the  Shurhi  F»}^^ 


♦  See  Prin.  Slavery  16. 
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Sidaya,  and  other  ikuthorifciea^ — ^^  The  embryo  follows  the 
mother  bofch  in  slavery  and  emancipation/' 

Q.  2.  Is  it  lawfal  to  dispose  o£  by  sale^  or  to  deposit  as  a 
pledge  any  haman  being  ? 

"R.  2.    No  human  being  who  is  in  a  state  of  freedom  can  Saleorpiedgo 
be  a  fit  subject  of  sale  or  deposit ;  according  to  the  Shurhi  °  *  '®®*"  "' 
Viqaya,-^^*  The  sale  of  a  freeman  is  void.    To  deposit  as  a 
pledge  a  freeman  is  an  invalid  act/' 

CASE  X. 

Q.  A  free  woman  having  attained  the  age  o£  majority, 
that  is  to  say,  being  fifteen  years  old,  voluntarily,  and  by  her 
own  choice,  contracts  matrimony  with  a  slave,  and  they  live  in 
the  samehonse  together,  as  husband  and  wife,  for  the  space 
of  a  year  and  a  half.  Can  such  marriage  of  a  freewoman 
with  a  slave  be  considered  a  legal  and  valid  contract  ? 

B.     The  marriage  of  a  freewoman  with  a  slave  is  legal   Of  fclie  mar- 
aud valid.     This  opioion  is  in  conformity  with  the  doctrine  women  wi^" 
maintained  in  the  QoocJooree,— '*  When  a  slave,  by  tbe  con-  *^*^®fl« 
seat  of  his  master^  marries  a  freewoman^  he  is  responsible 
for  her  claim  of  dower,  and  he  may  be  sold  in  satisEaction 
thereof/'* 

CASE  XI. 

Q.  A  woman  of  the  HiruZoo  persuasion  resides  in  the  house 
of  a  Moosulmaun  and  becomes  a  convert  to  tbe  faith  of 
Mooohimmud.  After  such  conversion  she  takes  np her  abode 
with  a  Rajpooty  lives  with  him  as  his  concnbine,  and  has  by 

*  See  Prin.  Slavery  14.  Bat  the  offspring  of  Bnoh  marriage  are  Blaves 
and  belong  to  the  master  of  the  huaband. 


Digitized  by 


Google 


326  Precedents  of  Slavery. 

him  a  daughter^  who  is  li^ng^  as  are  also  both  her  parentg. 
Under  these  circamstances,  to  which  of  the  parents  does  ibe 
daughter  belong?  If  the  daughter  belongs  to  the £a;poot 
is  he  entitled  to  sell  her  to  another  or  not  f  I£  he  is  entiUed 
to  do  so^  can  the  purchaser  of  her  dispose  ol  her  to  anotber 
by  sale ;  and  if,  during  her  minority^  she  lives  with  the  par- 
chaser,  is  she,  on  her  attaining  the  age  of  matarity,  at  liberty 
to  free  herself  from  slavery  or  not  f  According  to  the  Moo- 
hummudan  Law,  what  sort  of  slaves  are  fit  subjects  of  par* 
chase  and  sale  ?  - 


The  parents  B*  The  daughter  having  been  bom  in  a  state  of  f  reedoiBi 
mi^  obim  '  ^^^  parents  are  not  proprietors  of  her,  but  the  mother  is  en- 
to  wlMt^to  *^'*^'®^  ^  ^^^  charge  of  her  person  until  she  attain  the  age  of 
Biavery.  pnberty.     Neither  of  the  parents  is  permitted  to  sell  snch 

child,  and  whosoever  parchased  it,  the  purchase  is  nail  and 
void ;  as  mankind  is  originally  free  and  is  not  a  fit  snbject  o! 
Of  Uteela.  slavery,  except  in  a  case  of  lateela,  which  obtains  when  a 
Moohummudan  ruler  sabdnes  the  dominion  ol  infidels  and 
makes  captives  of  its  inhabitants,  both  male  and  female.  H 
they  become  converts  to  the  Moohummudan  religion,  tbeir 
lives  shonld  be  spared,  bnt  they  will  continue  in  a  state  of 
slavery  in  consideration  of  their  original  infidelity.  In  tins 
case  the  ruling  power  is  invested  with  anthority  to  dispoflo 
of  them  by  sale  or  gift.  According  to  the  Moohummudan 
Law,  therefore,  slavery  can  originate  in  one  way  cnlfi 
namely,  by  lateela,  as  above  defined;  and  there  are  three 
descriptions  of  slaves — Numlooh  or  acquired,  JfofrnxTfor 
inherited,  and  Mowhooh  or  given.  The  offspring  of  thefl^ 
three  descriptions  of  slaves  are  termed  Khdnih  Zad  (vb*t 
bora  in  the  hoase),  and  they  continue  in  a  state  of  slavery^ 
unless  emancipated  by  their  masters. 
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CHAPTER  IX. 

PRECEDENTS  OF  ENDOWMENTS. 

CASE  I. 

Q.  Can  an  individaal  assign^  in  payment  of  his  wife's 
dower^  lands  which  have  been  appropriated  to  a  religious 
endowment  ?  Have  the  partners  in  the  property  so  assigned 
a  right  to  claim  it  ?  and  if  so,  is  the  assignment  of  it  in 
dower  rendered  nnll  and  void  f  and,  supposing  any  of  the 
partners  in  the  property  so  assigned  to  acquiesce  in  and 
assent  to  its  being  assigned  in  payment  of  dower,  will  the 
act  of  such  person  be  good  against  her  heir  ? 

B.    In  Law,  property  appropriated  to  an  endowment,  is  Endowed  pro- 
neither  a  fit  subject  of  inheritance,  nor  of  sale,  nor  of  dower,*  ^e'  mhOT?ted, 
because,  according  to  the  received  opinion,  a  thing  so  appro-  «oW|Or  as- 
priated  is  the  property  of  no  individual,  but  appertains  to  the  dower. 
Almighty.  If  the  ti^stee  of  an  endowment  shonld  have  made 
an  assignment  of  the  nature  alluded  to,  he  should  be  deposed, 
on  account  of  his  breach  of  trust.    The  ruling  authority  has 
the  power  of  appointment  in  the  absence  of  the  appropriator 
or  his  executor.    The  dower  of  a  woman  is  a  just  debt ;  and 
cannot  be  extinguished  without  payment,  or  relinquishment 
on  her  part.    As  property  appropriated  to  an  endowment  is 
not  a  fit  subject  of  inheritance,  a  claim  founded  on  partner- 
ehip  by  right  of  inheritance  is  inadmissible.    If  any  one  as<-  And  shoaid 
sign  property  so  appropriated,  in  payment  of  liis  wife's  dower»  ^^b  "^^. 
and  the  trustee  acquiesce  in  such  assignment,  he  should  be  poa«d  of»  and 
deposed,  on  account  of  his  breach  of  trust ;  and  after  his  moyed. 

*  See  Prin.  End.  2,  and  App«  Tit.  Sod.  35. 
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being  so  deposed,  the  roling  power  slioald  appoint  in  bis 
place  another  trnsfcee,  who  will  be  competent  to  reclaim 
the  lauds  so  appropriated,  which  had  been  assigned  in 
payment  of  dower. 


CASE  II. 

Q.  1 .  Has  a  snperintendent  the  right  of  selling  endowed 
lauds,  for  the  purpose  of  defraying  the  expenses  attendant 
on  the  repair  of  the  buildings  of  the  endowment  f 


Saie'ofen-  Q.  1,    Generally  speaking,  the  gift  or  sale  of  endowed 

dowod  lands      . 

by  a  Buperin-  >ands  is  illegal.   It  is  incumbent  on  the  superintendent  to  ap- 

admks  iUe^^  V^F  ^^®  profits  of  the  lands,  in  the  first  instance,  to  defray  the 

expense  of  repairing  the  buildings  of  the  endowment,  and  the 

surplus  may  be  applied  to  other  purposes  connected  with  the 

institution ;  although  the  person  who  founded  the  endowment 

may  not  have  specified  the  repairing  them  as  a  condition.   U 

the  profits  of  the  lands  are  not  sufficient  to  coyer  the  expense 

of  necessary  repairs,  the  trustee  is  at  liberty  to  dispose  of 

such  portion  of  the  lands  as  may  enable  him  to  effect  this 

purpose,  because  the  preservation  of  buildings  is,  in  all  oases 

of  endowment,  a  matter  of  indispensable  necessity.* 


Q.  2.  Supposing  the  snperintendent,  under  pretence  of 
applying  the  proceeds  to  the  repairs  of  religious  edifices,  dis- 
poses of  the  endowed  lands, but  in  reality  applies  the  proceeds 
to  other  purposes,  will  such  sale  be  upheld  or  set  aside  ? 

*  Bnt  sale  sbonld  not  be  resorted  to  so  long  as  any  other  metbodof 
realizing  the  necessary  funds  may  exist,  and  even  in  that  case  jodidil 
authority  should  be  obtained.  This  is  agreeable  to  the  opinion  of  HMbo(h 
deen^ul  Bokharee,  cited  in  the  FiUatoai  Hummadea^  and  other  works. 
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R,  2.    The  reply  to  the  first  qnestion  will  show,  that  a  Eule  where 
sale  of  endowed  lands  made  by  a  saperintendent,  for  pnr-  mioappropri* 
poses  other  than  to  defray  the  necessary  expenses  of  repairs,  ^^^' 
is  illegal.    Therefore,  a  sale  being  made,  and  the  proceeds 
being  applied  to  other  purposes,  it  will  be  set  aside,  and  the 
Boperinteudent  should  be  deprived  of  his  office  for  breach 
of  trust.* 


CASE  III. 

Q.  1.  Certain  lands  were  conveyed  by  royal  grant  to 
the  superior  of  an  endowment  to  hold  generation  after  gener- 
ation, and  the  produce  to  be  appropriated  to  the  mainten- 
auee  of  himself  and  the  religious  endowment.  The  grantee 
died  childless.  In  this  case,  has  his  mother,  or  have  his 
sisters,  any  legal  pi*oprietary  right  to  the  lands  granted-as 
above;  and  if  so,  in  what  proportions  ? 

B.  1.    Royal  grants  are  of  two  descriptions.    The  one  is  ^^  AUumgha. 
called  AUumgha  and  is  made  for  personal  purposes.     To 
such  an  estate,  on  the  death  of  the  grantee,  the  sharers  and 
reaidnaries  succeed  to  their  legal  portions  according  to  the 
Law  of  Inheritance.     The  other  is  made  for  charitable  and 
religions  purposes,  and  is  termed  Wuqf.    With  respect  to  Of  Wxiqf. 
the  latter  no  claims  of  inheritance  are  admissible ;  and,  after 
the  death  of  the  superior,  his  mother  and  sisters  have  no  y^^qj  proper, 
better  title  to  the  succession  in  proprietaiy  right  than  any  ^  "<^*^  P^''" 
other  persons.     In  the  award  of  shares  to  persons  entitled 
to  participate  in   the  benefit  of  an  endowment,  the  Law 
makes  no  distinction  between  males  and  females.     A  pai*ti-  Bat  prooeeda 
fcion  of  the  endowment  itself  is  illegal,  but  a  partition  of  the  P**^*>^®- 
profits  arising  therefrom  is  allowable.t 

•  See  Prin.  End.  2,  8,  5.— FWa  App.  Tit.  End.  38,  wherein  it  was  ruled 
thai  any  alienation  of  WuqJ  lands  is  illegal.^En. 
t  Vide  App.  Tit.  Inh.  76. 

42 
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Q.  2.  The  superior  of  an  endowment  having  obtained  & 
royal  grant  of  certain  lands  for  the  support  of  a  religious 
and  charitable  institution^  and  for  his  own  maintenance, 
died  childless.  On  his  decease^  his  half-brother  sned  bis 
widow  to  recover  the  said  lands^  and  obtidned  a  judgment 
from  the  ruling  authority  (not  the  king),  that  the  lands 
shonld  be  held  jointly  and  in  equal  proportions  between  the 
litigating  parties,  on  the  condition  that  they  and  their  re- 
spective heirs  should  abstain  from  future  dispute.  In  tUs 
case  is  such  partition  allowable,  and  iE  so,  will  it  hold  good 
during  the  life-time  oE  the  parceners  only,  or  will  it  be  biud- 
i°g  against  their  heirs  also  ? 


By    order    of 
any  ruling 
authority, 


But  gift  of 
proceeds  by 
grantee  iu- 
Talid. 


R.  2.  It  is  lawful  in  the  ruling  power  to  confer  on  the 
half-brother  of  the  deceased  superintendent  the  possession 
of  the  lands  in  question,  and  to  award  a  partition  of  (he 
profits  in  favour  of  the  widow  and  daughters  as  a  charitable 
donation ;  because  the  ruling  power  is  in  such  oases  author- 
ized to  order  a  partition  of  the  profits,  though  incompetent 
to  direct  a  partition  of  the  endowment  itself. 

Q.  3.  After  the  paHition  above  alluded  to,  will  a  gift 
made  by  the  widow  of  her  portion  to  her  daughters^  good 
and  valid  f 

R*  3.  As  the  widow  had  no  legal  right  to  the  property 
acquired  by  her  at  the  partition,  and  oould  have  succeeded 
to  it  only  as  an  object  of  charity,  her  gift  of  such  property  to 
her  daughters  is  illegal ;  besides,  by  so  doiug,  it  would  b» 
making  a  gift  of  profits,  and  a  gift  of  profits  is  null  and  vend* 

Q.  4.  If,  after  the  partition  as  above  stated,  a  so&Cfoi 
royal  grant  should  issue  of  the  same  tenor  as  the  fii^; 
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coDferring  poBsession  on  the  son  of  the  balf-brotber  of  the 
superior^  will  the  benefit  of  partitioB  and  right  of  inherit- 
ance  conferred  on  the  widow  and  daughters  by  the  inter- 
mediate award  of  the  raling  power>  be  rendered  Inoperative 
and  be  annulled  by  the  subsequent  royal  grant  ? 


B.  4.    It  the  second  royal  grant  is  similar  in  purport  to  And  partition 

the  first,  merely  appointing  a  superior,  without  making  any  ^  the'ap-^ 

mention  of  the  partition,  it  cannot  be  held  to-  annul  the  po»atment  of 
*  ,  another 

intermediate  award  of  the  ruling  power ;  because  the  widow  enperior. 
and  daughters  of  the  first  superior  have  no  legal  right  of 
iuberitance ;  the  benefits  to  them  arising  out  of  a  charitable 
donation,  which,  without  some  very  cogent  reason,  it  is  ille- 
gal to  defeat.* 


CASE  IV. 

Q.  1.  Moohummud  Rnfeeq  was  made  superior  of  a  cer- 
tain endowment,  and  by  the  grant  which  conferred  theoflSce, 
it  was  declared  heritable  by  hia  furzundan,  or  offspring.  At 
present  tbe  daughter  of  his  grandson  in  the  male  line,  and 
the  grandson  in  the  female  line  of  bis  grandson  in  tbe  male 
line,  are  in  possession  of  tbe  office.  Now  tlie  great-grandson 
in  the  male  line  claims  tbe  office,  on  the  plea,  that  the  first  of 
the  two  occupants  is  a  woman,  and  therefore  incompetent  to 
its  duties,  and  that  tbe  second  cannot,  according  to  Law, 
be  enumerated  among  tbe  offspring  of  Moohummud  Rufeeq. 
Can  therefore  the  grandson  in  tbe  female  line  of  the  grand- 

*  In  fke  original  qaestion  and  answer  to  this  case,  the  offices  of  Mootu^ 
^uUe,  or  saperintendent,  and  of  S'ujada  niaheerif  or  superior,  soem  to  have 
^n  confounded,  although  the  offices  are,  in  point  of  fact,  entirely  dis- 
tinct.—See  Note  to  Precedents  of  End.,  Case  9.  The  different  offices  how- 
ever may  have  been  held  by  the  same  individual,  as  there  is  nothing  ia> 
compatible  in  their  union.  To  avoid  confusion,  I  have  rendered  the  term 
by  that  of  superior  only,  being  the  term  made  use  oC  in  the  first  question. 
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son  iir  the  male  line  be  enumerated  among  the  offspring  f 
and  are  females  competent  to  the  duties  of  saoh  offices  ? 

B.  1.     Under  such  circamstanoes,  the  grandson  in  the 
female  line  oE  the  grandson  in  the  male  line  cannot  be  eno- 
merated  among  the  furzundan^  or  offspring  or  lineal  descend- 
ants of  Moofaammud  RuEeeq ;  because  when  these  terms 
are  applied  relatively  to  a  person^  they  mean  only  those  wbo 
are  the  lineal  descendants  of  that  person,  or  his  descendants 
in  the  male  line  for  three  generations,  and  even  lower :  but 
the  grandson  in  the  female  line  takes  hts  descent  from  hia 
own  father,  and  not  from  Moohummud  Bnfeeq ;  as  appears 
A  deacendant  from  the  Aulumgeeree,-^**  If  a  person  say,  I  have  appro- 
line  is  nob        priated  this  land  for  the  benefit  of  my  descendants,  all  ibe 
the  funun^^  generations  will  inherit,  without  regard  to  sex,  on  accouotof 
^riDff'of  *  is    ^^®  general  signification  of  the  term  '  descendants,'  "  and  so 
Rnceator.         j^  t|,e  Khizanut-ool  Mooftieen, — "  It  a  man  appropriate  an 
estate  to  be  enjoyed  by  his  descendants  in  perpetuity,  so  long 
as  the  race  continues,  and  he  leave  children  and  children  of 
his  male  children,  it  will  be  divided  among  them  eqaaHj) 
and  no  preference  will  be  shown  to  the  males  over  the  female, 
becanse  the  appropriation  declared  them  equally  entitled. 
But  the  children  of  females  are  not  reckoned  among  the  lineal 
descendants  according  to  the  approved  doctrine.     Such  also 
would  have  been  the  case  if  the  property  left  had  been  a 
bequest,  instead  of  an  appropriation ;  and  it  has  been  nJed 
according  to  this  doctrine,  becanse  the  descendants  of  a 
man's  daughters  are  not  the  lineal  descendants  of  that  maOi 
lineage  being  derived  from  the  father,  not  from  the  mother.** 
A  female  can-  Females  are  not  competent  to  assume  the  office  of  superior 
orof  aB^n""  ^^  ^"  endowment;  and  such  an  act  is  at  variance  with  ^ 
dowment.        usages  of  the  conntry,  because  it  is  the  duty  of  the  superior 
to  instruct  and  guide  bis  disciples,  to  teach  his  floiwlarst 
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and  to^keep  their  company  contiuaally,  in  private  and  in 
public,  and  tbia  cannot  be  done  with  propriety  by  a  woman, 
whose  daty  it  is  to  live  retired  and  secladed. 

Q.  2.  In  the  grant  obtained  by  Fyazool  Islam,  the  grand- 
son of  Moohnmmnd  RnCeeq,  it  ia  stated  that  the  offices  oE 
trnstee,  controller  aud  superior  of  the  endowment  is  con- 
tinued and  confirmed  in  him  and  hia  offspring.  ITuder 
these  cironmstances^  do  his  daughter  and  the  son  of  his 
daughter  fall  under  the  denomination  of  offspring  ? 

B.  2    The  grant  obtained  by  Fyazool  Islam  restricts  the  The  offices  of 
offices  of  superintendent,  controller  and  superior  of  the  en-  ent  and 
dowment  to  him  and  his  offspring.     His  daughter  is  euumer-  i^^onfined 
aled  among  his  offspring,  because  that  is  a  general  term,  and  |^ri^(/ttr. 
includes  both  sons  and  danghtei-s  equally ;  but  she  is  never-  ^au^tercan. 
theless  excluded  from  the  operation  of  the  ffrant,  which  pro-  "oj^  snoceed, 

^  6  '  r  being  a  fe- 

vides  for  the  performunce  of  the  duties  of  superior,  to  which  male,  nor  her 
,      .     .  Bon,  he  not 

she  IS  incompetent.     The  son  of  his  daughter  is  also  exclud-  being  of  the 

ed,  according  to  the  approved  doctrine,  because  the  expres- 

fiiou  ^'  offspring  of  a  person'^  applies  to  the  person  from  whom 

the  lineage  is  derived,  and  the  daughter's  son  doea  not 

derive  hia  lineage  from  his  maternal  grandfather,  but  from 

hia  own  father  ;  as  appears  from  the  Aulumgeeree^ — *'  I  have 

appropriated  this  land  for  the  benefit  of  my  son  aud  my 

sou's  sou  :  the  son  who  is  the  issue  of  his  loins,  and  the  sou 

of  his  son,  whether  living  at  the  time  of  the  appropriation 

or  born  subsequently,  will  take  possession,  for  they  are  both 

equal  in  point  of  right ;  but  a  descendant  lower  than  two 

generations  cannot  participate  in  the  possession,  nor  can  the 

sons  of  daughters,   agreeably  to   the  approved   doctrine : 

according  to  which  cases  are  ruled.''     The  same  opinion  is 

maintained  in  the  Moheet-oo  Sunikhsee. 
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Q.  3.  lii  appears  that  Shakir  Ali  Eban  conferred  on  Moo- 
hammud  Rufeeq  the  spiritaal  care  and  directk>Q>  ihe  saper^ 
iutendence  and  charge  of  the  scholars  of  the  iastitation^and 
iudigent  persons  of  the  endowment^  together  with  charge  of 
the  seminary  and  endowment^  and  the  dwelling-honses 
attached  thereto ;  and  also  conferred  on  him  the  office  of 
preacher  and  lecturer :  and  having  coustitated  him  his  solo 
successor,  vested  him  with  plenary  and  absolate  power 
therein.  He  also  divided  the  appropriated  funds  assigned 
for  the  maintenance  of  himself,  his  desoendants  and  familj, 
and  gave  them  to  his  sou,  Moohammad  Rufeeq,  and  others. 
He,  the  said  Moohnmmud  Rufeeq,  at  his  own  request, 
obtained  a  grant  of  the  offices  of  trustee  and  superior  of  tbe 
endowment,  restricted  to  his  own  offspring;  and,  having 
assigned  more  than  half  the  funds  appropriated  for  his  own 
maintenance,  to  the  use  of  the  endowment  and  college,  and 
to  the  support  of  tho  offices  of  superior  and  superinteudentj 
died.  Under  these  circumstances,  are  the  offices  of  super* 
intendeut  and  superior  legally  restricted  to  the  descendants 
in  the  male  line  of  Moohummud  Rufeeq?  and  can  the  grand- 
son in  the  female  line  be  enumerated  among  the  male 
offspring  ot*  lineal  descendants  of  that  person  ? 

A  female  is  R.  3.    Although  it  is  allowable  to  confide  the  trust  of  a 

thrSfioe^of      pious  endowment  to  women,  as  well  as  to  men,  yet,  in  it's 

Bnpermtend.  j|.  j^j^  y^^^^  clearly  ascertained,  that  Moohummud  Kufeeq 

ent  of  an  en*  '  •' 

dowmenfc.  caused  the  offices  of  superior  and  superintendent  to  be  cen- 
tred in  his  own  offspring  exclusively,  without  making  any 
distinction.  It  is  necessary  therefore  that  all  the  duties 
should  be  performed  by  one  person,  but  it  is  necessary  aiao 
that  this  person  should  be  one  of  the  male  desoendants  of 
Moohummud  Rufeeq,  for,  as  was  before  mentioned,  it  is  not 
customary  to  invest  ^females  with  the  office  of  superior  «f 
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endowments.  The  grandson  in  the  female  line  cannot  be 
enumerated  among  the  offspring  or  lineal  descendants  o{ 
Moobnmmud  Bufeeq,  as  was  sliown  above.  Therefore^ 
according  to  established  asage^  he^  of  the  male  offspring  or 
lineal  descendants,  who  is  most  worthy^  will  be  entitled  to 
succeed  to  the  offices  in  question. 


CASE  V. 

Q.  The  inhabitants  of  a  certain  village  formed  a  subscrip- 
tion among  themselves,  and  having  collected  the  sum  re- 
quired, built  a  mosque,  accompanied  with  suitable  places  o£ 
worship  on  the  ayma  or  rent-free  lands,  of  a  certain  Fakeer, 
Have  the  builders  o£  these  edifices  a  right  to  appoint  any 
other  Falceer  to  collect  the  offerings  there  presented,  or  has 
the  Fakeer,  on  whose  land  the  edifices  were  built,  a  right  to 
make  the  collections  and  to  exercise  general  superintend- 
ence F  Supposing  the  builders  to  have  the  right  of  appoint- 
ment, has  the  son  of  the  person  appointed  by  them  an 
hereditary  right  to  succeed  to  the  office  of  superintendent,  on 
the  death  of  his  father,  or  have  the  builders  in  such  case  a 
right  to  appoint  another  successor  ?  Supposing  the  Falceer 
to  have  the  right  of  superintendence,  on  whom  will  the  office 
devolve  on  his  death ;  on  his  son,  or  on  some  other  person  ? 


B.  Both  land  and  building  are  included  in  the  term  mo^gtta.  Case  of  a 
It  is  neither  simply  land  nor  simply  building,  but  it  comprises  "^hont' the* 

bofch.     The  land  is  the  chief  part  of  it,  because  the  foundation  consent  of  tho 

,  landowner, 

of  the  mosque  stands  upon  it,  and  the  superstructure  is  de- 
pendant on  the  laud.  Under  these  circumstances,  without 
the  consent  of  the  Falceer,  who  is  the  landlord,  the  building 
cannot,  in  the  legal  sense,  be  termed  a  mosque ;  because  no 
one  is  at  liberty  to  erect  a  building  on  the  land  of  another 
without  that  other's  consent,  and  if  he  do  so,  the  Law  sanctions 
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And  of  the      its  being  razed  to  the  ground.     If  tbe  Fakeer,  who  is  tlie 
appropriaUiig  landlord,  consented  that  the  sabacribers  should  build  and 
Ihe  parpoBe!'  endow  a  mosque,  and  appropriated  his  land  for  that  purpose; 
in  this  case  the  subscribers  and  the  Fakeer  are   partici- 
pators in  endowing  the  mosque,  the  former  by  confcribat- 
ing  the  buildings  and  the  latter  by  contributing  the  land. 
He  who  makes  the  appropriation  has  the  patronage  of  ap- 
pointing a  superintendent  ;  but  as  in  this  case   they  all 
unite  in  making  the  appropriation,  the  patronage  is  vested 
in  them  all*  collectively,  not  individually;  andtheJ^'afceerand 
the  subscribers  must  unite  in  nominating  a  trustee,  for  the 
purpose  of  collecting  the  appropriations,  offerings,  and  other 
And  of  ifcs       profits,  and  applyitig  them  to  the  use  of  the  endowment.    If 
by"<Shera  for  ^^^  Fakeer  had  said  to  the  subscribers,  that  he  was  a  poor 
er*Vb©nofit^"  man,  and  not  able  to  bear  the  expense  of  erecting  a  mosqiu, 
and  had  requested  them  therefore  to  erect  one  on  Lis  gronnd 
for  his  benefit,  in  order  thai  he  might  endow  a  mosque,  and 
the  subscribers  agreed  to  do  so ;  in  this  case  the  building  is 
the  property  of  the  Fakeer,  and  he  alone  is  considered  the 
person  who  makes  appropriation .     The  right  of  appointing  a 
superintendent  in  such  case  rests  with  him,  and  after  his 
death,  the  right  devolves  on  his  heir.     Under  these  circom- 
stances,  if  the  subscribers  have  built  an  edifice  on  the  lands  of 
the  Falceer  without  his  consent,  let  them  either  present  it  to 
the  FaJceer  for  the  purpose  of  its  being  appropriated  and  en- 
Rale  in  tho     dowed  by  him  as  a  mosque,  or  let  them  raze  it  to  the  ground, 
'^        '        because  no  person  is  at  liberty  to  build  on  the  land  of  another^ 
as  was  above  stated.     He  who  makes  the  appropriation  has 
the  right  to  appoint  a  trustee,  and  he  may  appoint  whomso- 
ever he  likes,  and  after  him  his  heirs.     Authorities  :  Kasiee 
Khan, — "  The  appropriation  of    a  superstruoture  without 
its  basis  is  not  allowable;  an  edifice  independently  of  iis 
foundation  is  not  a  mo«2^^«"     Shurhi  Ftjaya,— *' If  any  one 
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baild  or  plant  on  the  laud  of  another^  let  the  thing  built  or  The  patronage 

^  ^  of  an  endow* 

planted  be  razed  or  rooted  ont."  KhizantU'Ool  Mooftieenf"^  ment  in  irhom 
''  He  who  makes  the  appropriation  has  the  patronage  of  the 
endowment ;  after  bim  his  ezecator,  unless  they  are  ezclud-  Exception, 
ed  by  being  or  becoming  profligate ;  in  which  case  they  will 
be  deprived  of  the  patronage^  which  will  be  vested  elsewhere ; 
but  it  will  revert  to  them  should  they  return  to  virtuoi  and 
if^  after  having  appointed  a  superintendent^  the  fonnder 
desire  to  remove  him^  he  is  at  liberty  to  do  so,  and  assnme 
the  superintendence  himself.''  Hidaya,-^*^  If  a  person  usnrp 
land  and  build  and  plant  thereon,  he  will  be  desired  to  eradi- 
cate and  raze  his  plants  or  buildings.  The  patronage  is 
vested  in  him  who  makes  the  appropriation,  and  after  his 
death  in  his  heirs.'' 

CASE  VI. 

Q.  Boushun  Shah  died,  possessed  of  a  cemetery  and  an 
Imambara,  leaving  a  son  and  a  daughter,  the  defendant  and 
the  plaintiff  in  the  present  case.  It  appears,  from  the  defend- 
ant's admission,  that,  on  the  death  of  his  father,  he  took 
possession  of  the  aforesaid  property  and  realized  the  sum  of 
one  hundred  and  fifty  rupees  by  permitting  the  performance 
of  the  rites  of  sepnlture  in  the  burial-ground;  part  of  which 
sum  he  laid  out  on  buildings  attached  to  the  ground  and  on 
charitable  purposes,  and  the  remainder  of  which  he  applied  s 

to  his  own  nsa  The  Law  officers,  on  being  before  consulted, 
declared  that  unless  the  property  in  question  had  been  form- 
ally appropriated  as  Wtiqf,  the  plaintiff  is  entitled  to  a  third 
share  of  it ;  but  it  was  not  distinctly  stated  that  she  is  enti- 
tled to  any  part  of  the  property  in  dispute,  or  to  any  part  of 
the  profits  realized  therefrom,  and  if  so,  whether  her  portion 
is  to  be  deducted  from  the  gross  receipts  or  from  the  net 

43 
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profits;    the  plaintiff  alleging  that  her  consent  was  not 
obtained  to  the  expenditure  of  the  profi^ta. 

Cemeieries  B.     It  appears  that  the  owner  of  the  cemetery  and  of  the 

buildinglf "are  I'mamhara  converted  the  former  place  into  a  scarce  of  per- 
^'^^^S'^^r®*  ^  sonal  profit,  by  permitting  the  bodies  of  strangers  to  be 
buried  there  for  a  pecuniary  consideration,  in  the  manner  of 
sale  or  hire.  Legally,  therefore,  snch  places  are  fitsnbjects 
of  transfer  and  inheritance,  and  shoald  deyoWe  on  all  tbe 
heirs  of  the  former  proprietor.  The  plantiff  ia  farther  enti- 
tled to  obtain  her  legal  share  of  the  profits,  after  dednctiaf 
such  portion  as  may  have  been  actually  expended  iuik 
manner  stated  by  the  defendant.* 

CASE  VII. 

Q.  Is  it  permissible  according  to  Law,  to  make  any  divi- 
sion of  the  lands,  or  distribution  of  the  revenues  belongiog 
to  the  shrine  of  a  saint,  or  should  they  remain  in  the  exda- 
sive  possession  of  the  superior  of  the  endowment  ?t 

R.  If  the  revenues  belonging  to  the  endowment  be 
derived  from  lauds  or  other  property,  which  admits  oE  the 
realization  of  profits,  without  detriment  to  their  soorce, 
the  appropriation  of  them  to  religious  purposes  mast  ba 
considered  as  intended  for  the  consumption  of  their  pro- 
dace  only  :  on  the  other  hand,  if  they  consist  of  otiier 
property,  such  as  money,  or  food,  they  are  held  to  be  of 
the  nature  of  pious  offeiiugs,  and  charitable  donations. 
In  the  former  description  of  property,  tbe  right  over  the 

*  An  erroneous  opinion  appears  to  be  entertained  that  aU  propeitj  dei- 
tined  to  religions  purposes  necessarily  partakes  of  the  natore  of  an  endow, 
ment ;  but,  in  point  of  fact,  no  property  should  be  considered  as  snob,  m* 
less  specially  appropriated  by  the  owner.  It  was  doobtless  under  li» 
erroneous  impression  here  alluded  to  that  the  above  question  was  put. 

t  NoTB.^ Provision  made  for  the  reading  of  the  Koran  at,  and  ligMtug 
of,  the  tomb  of  a  testator,  cannot  be  looked  upon  as  creating  IFn^pro* 
perty.— Ftds  App.  Tit.  End.  66. 
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prodaoe  only  vests.     la  the  latter^  the  appropriation   is 
considered  to  confer  an  absolute  ri^^ht  to  the  thing  itself. 
Charitable  donations  should  be  distributed  among  the  heirs 
of  the  departed  saiot^  who  have  charge  of  the  endowment, 
and  if  there  be  none,  among  the  servants  of  the  endow- 
ment.   The  profits  also  of  the  endowment  belong  of  right 
to  the  heirs,  and  should  be  distributed  among  them,  but 
the  Laws  of  Inheritance  do  not  obtain  in  this  species  of 
distribntion.     On  the  contrary,  all  the  heirs  take  per  capita, 
that  is  to  say,  the  profits  will  be  made  into  as  many  shares 
as  there  are  sharers,  nor  will  the  portion  of  one  be  greater 
than  that  of  another,  supposing   them  all  to  be  equal  in 
knowledge  and  piety.     This  doctrine  is  maintained  in  the 
Hidaya.    The  offerings  which  people  present  at  the  shrines  Offerings 
of  departed  saints  belong  to  their  heirs,  and  it  is  necessary  JJ^^  belong 
that  profits  so  accruing,  should  be  distributed  among  them  to  the  deoeaa- 
alone,  and  the  share  of  one  should  not  exceed  that  of  another 
unless  in   a  case  of  superior  knowledge  and  piety.    If 
there  are  no  heirs,  the  servants  attached  to  the  establish «^  And  in  their 
ment  have  a  right  to  the  offerings,  and  if  there  be  no  ^^aite  of ^^ 

servants,   they  shonld  be  distributed  amon^  necessitous  ^^®  establiah- 

•^  ,  °  ment. 

M  oohummndans.    The  Law  requires,  in  these  cases,  that  a 

tmstee  or  superintendent  should  be  appointed,  as  well  to 

gnard  against  any  misappropriation  of  the  proceeds,  as  to 

prevent  disputes  arising  among  those  who  are  justly  entitled 

to  them.     Tbe  authority  of  a  superintendent  or  trustee  is 

leg^al,  supposing  his  nomination  to  have  been  acquiesced  in 

by  all  the  heirs.     There  is  considerable  difference  of  opinion 

as  to  the  validity  of  an  appointment  which  may  not  have 

been  conBrmed  by  the  ruling  power  or  by  judicial  author- 

ity.     The  author  of  the  Moozmirat,  in  the  chapter  treating 

of  appropriations,  observes  that  all  the  persons  entitled  to 

participate  in  the  profits  of  an  appropriation  should  join  in 

nominating  a  superintendent  or  trustee,  without  reference  to 
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SaperinUnd-  the  rnliog  power  or  judicial  anfcbority ;  bat  ancient  anihora 
e^^^^*^°*  do  not  recognise  the  legality  of  snot  a  trust.  Modern  au- 
thoritieB,  however^  concur  in  the  opinion  above  quoted^  by 
reason  of  the  oppression  and  extortion  so  frequently  prac- 
tised by  modern  rulers.  It  is  better  therefore  that  tbe 
whole  fraternity  should  unite  in  electing  a  snperintendeni. 

CASE  vm. 

Q.  1.  What  is  the  meaning  of  the  term  Mootuumlee,  or 
trustee^  and  is  the  Towleeut,  or  trust,  an  ofBce.  If  it  be  an 
office,  for  what  purpose  was  it  constituted,  and  is  the  posses- 
sion of  the  trustee  in  virtue  of  proprietary  rights  or  on  what 
tenure  does  he  hold  the  property  ?♦ 

R.  1.  The  meaning  of  the  term  Wuqf,  or  appropriation, 
must  be  defined  before  that  of  Mootuwulee,  or  trustee,  and 
Towleevt,  or  trust.  Wuqf  is  this,— a  person  makes  an  offe> 
ing  of  his  property  to  certain  worthy  objects,  in  order  that 
they  may  derive  benefit  from  the  enjoyment  of  the  profiin 
thereof;  and  having  done  so,  it  becomes  incumbent  on  tbe 
founder  of  the  appropriation,  in  the  first  instance,  and,  second- 
ly, on  the  ruling  power,  to  appoint  some  particular  indivi* 
dual  to  take  charge  of  the  property  appropriated,  and  to 
prevent  its  being  improperly  alienated,  or  applied  to  pa^' 
poses  not  in  the  contemplation  of  the  appropriators.  The 
officer  so  appointed,  either  by  the  ruling  power  or  by  tha 
appropriator,  is  tei*med  a  Nazir  and  MootuwuUe,  or  superin* 
tendent  and  trustee.  From  this  it  is  evident  that  the 
Mootuvmlee  is  an  officerj  whose  duty  it  is  to  attend  to  Oi^ 
due  distribution  of  the  proceeds  of  an  endowment.  TawUe^ 
Ofiheoffioeof  is  the  term  applied  to  the  office.  Of  the  fact  of  its  being 
or^sJrowS*      ^^  office,  the  legality  of  removal  and  appointment  of  th* 

tendent. 

*  KoTK  I. — A  female  may  act  bb  UootwumUe^  and  disohaige  tiiedotiis^^ 
proxy.— App.  Tit.  End.  2S.— Eo. 

KoTB  II. — A  Mootuwulee  has  power  to  remoYe  the  eenranta  of  a  WM^ 
for  neglect  of  doty. — ^App.  Sod.  66.— So. 
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persons  filling  it  famishes  sofficient  proof.  It  is  stated 
in  the  Hidaya,  at  the  conolosion  of  the  ohapter  on  appro- 
priations^ that  '^  If  an  appropriator  who  reserves  the  anthori- 
ty  to  himself^  be  a  person  of  iofamons  oharaoter  and 
nnwortliy  of  confidence,  or  if  he  constitute  another  of  bad 
character  the  tmsteej  the  mling  authority,  may  take  the 
appropriation  ont  of  their  hands/'  From  what  has  pre- 
cededat  is  evident,  that  the  possession  of  a  trustee  or  super- 
intendent is  not  in  virtue  of  proprietary  right,  but  merely 
for  the  purpose  of  securing  the  attainment  of  the  objects 
contemplated  by  the  founder  of  the  appropriation.  The 
trustee,  nevertheless,  if  he  belong  to  soch  class  of  persons 
as  are  entitled  to  participate  in  the  benefit  of  the  appropria- 
tion^ will  not  be  excluded  from  a  share. 

Q.  2.  Several  villages  and  bazaars  were  appropriated  to 
the  support  of  the  shrine  of  a  celebrated  saint  and  his  de- 
scendants. There  are  twenty  persons  belonging  to  his 
family,  of  whom  several  have  children  and  grandchildren  ; 
others  are  childless.  Under  these  circumstances,  should  the 
profits  of  the  villages,  &c.,  and  the  offerings  made  to  the 
tomb  of  the  departed  saint  be  divided  exclusively  among 
the  twenty  persons  above-mentioned,  or  should  any  portion 
be  given  to  their  families  also ;  and  if  so,  in  what  manner 
should  the  profits  be  distributed  f 

B.  2.  The  profits  of  the  appropriations  should  be  distri* 
bnted  equally  among  the  twenty  persons  mentioned  in  the 
questiou.  If  any' one  of  them  die  childless,  a  proportiooate 
increase  will  be  made  in  the  shares  of  the  survivors.  The 
children  of  those  twenty  individuals  will  not  be  entitled  to 
any  portion  of  tho  profits  so  long  as  their  respective  an- 
cestors survive ;  but  on  the  death  of  any  one  of  the  twenty 
persons^  his  family  will  receive  such  portion  as  the  deceased 
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Bales  for  ap-  received  durinir  hia  Kfe-time.  They  tvill  take  per  stirpes  and 

portioning  ,,..  ,  ,  ,  .  mt.* 

tfae  prooeedfl  the  division  among  themselves  will  be  per  capita.  This 
ment  among  *  doctrine  is  maintained  in  a  variety  of  Law  authorities.  It  is 
several  j^j J  down  in  the  Khizanut-ool  Mooftieen,'-^^'  A  person  made 

grantees  and  ^  . 

their  respeo-  an  appropriation  of  a  village,  on  the  condition  that  the  profits 

shoald  be  enjoyed  by  Zeyd  and  his  offspring,  generation 
after  generation  :  in  this  case  each  branch  of  lineal  descend- 
ants will  share  alike,  whether  consisting  of  one  iudividnal  or 
of  many  persons ;  and  the  profits  will  be  enjojed  by  the 
descendants  in  this  manner  nnbil  the  lineage  becomes  extinoti 
the  nearer  descendants  continuing  to  exclude  the  more  dis- 
tant whose  ancestors  are  alive ;  and  on  the  death  of  one 
ancestor  leaving  a  family,  his  family  succeeding  to  the  por- 
tion enjoyed  by  him.  Where  one  of  the  sharers  dies  child- 
less, his  portion  goes  to  increase  the  joint  stocky  and  when  the 
whole  lineage  becomes  extinct,  the  appropriation  should  be 
devoted  to  the  benefit  of  the  poor/^  So  also  in  the  JuZttm- 
geeree,  in  the  second  chapter  treating  of  appropriation,  a 
passage  is  cited  from  the  Mubsoot  to  the  following  effect:— 
'^  A  person  makes  an  appropriation  in  favour  of  his  lineal  de- 
scendants, who  are  ten  in  number ;  so  long  as  those  ten 
remain  alive,  they  will  each  be  entitled  to  an  equal  share. 
But  if  four  of  them  die  childless,  and  two  die  leaving 
children,  and  a  dispute  arise  between  the  four  survivors  and 
the  children  of  two  of  the  deceased  sharers,  the  profits  of  the 
appropriation  should  be  made  into  six  portions,  t>f  which  the 
former  are  entitled  to  four  and  the  latter  to  two.'' 


Q.  3.    Do  the  male  part  of  the  family  receive  a  portion 
equal  to  or  larger  than  that  receivable  by  the  female  part  f 


B.  3.    The  daughters  and  sons  ai'e  entitled  to  eqosl 
shares  of  the  appropriation,  provided  the  profits  thereof 


Digitized  by 


Google 


Precedents  of  Endowments.  343 

"were  not  restricted  to  the  male* descendants.    In  the  second  Hale  and  fe- 
chapter  of  the  Aulumgeeree  a  passage  is  cited  from  the  Sare^ke!^" 
JSurajool  Wuhaj  to  the  following  effect : — *'  If  a  man  say  I 
liave  appropriated  this  property  to  my  male  and  female  lineal 
descendants^  his  offsprings  whether  sons  or  daughters^  will 
equally  participate.'' 

CASE  IX. 

Q.  The  Ouddee  Nisheen,  or  saperior^*  of  an  endowment 
having  died^  one  of  his  Chelaa,  or  disciples^  succeeded  him  in 
the  office  of  superior.  Is  such  disciple  alone  eutitled  to  the 
whole  of  the  estate  left  by  the  deceased^  or  have  the  other 
disciples  also  a  right  to  interfere  in  the  management  ? 

B.    Property  belonging  to  an  endowment  is  legally  subject  Of  Bnooeision 
to  the  coutrol  of  the  ruling  power.    It  is  not  liable  to  claims  otSujjada  Ni» 
of  inheritance,  nor  can  it  be  transferred  by  gift  or  otherwise,  t!^*  ^^  "'*• 
The  appointment  by  the  deceased  of  one  of  his  disciples  to  be 
Siijjada  Nisheen,  as  his  successor^  had  allusion  to  religions 
matters  and  spiritual  benefits^  without  any  reference  to  tem- 
poral concerns.    The  representative  of  the  deceased^  in  this 
instance^  cannot  be  considered  as  an  heir  to  property ;  for 
there  does  not  exist  any  cause  which  can  confer  upon  him  a 
right  of  inheritance.     If  it  be  the  pleasure  of  the  ruling 
power  to  make  the  endowment  a  subject  of  inheritancOj 

*  I  have  not  been  able  to  meet  with  any  English  word  exactly  oorre- 
Bpondiog  to  the  term  **  Quddee  Nishemi."  That  which  I  hare  need  appears 
to  me  to  approach  nearer  to  the  meaning  than  any  other  term.  The  Oud* 
dee  or  Svijada  is  the  carpet  on  which  the  Moohnmmndans  kneel  in  the  act 
of  prayer.  The  meaning  of  the  term  Sujjada  Nisheen,  which  is  synony- 
mous with  Qikddse  Nisheen,  is  thns  given  by  Meninski :  "  Conaidene  in 
iapete  taeraa  preces  peraeturue  aliisque  prcaituruB  antUtes."  This  officer  is 
f leqaently  confounded  with  the  Mootmoulee,  that  is,  the  tmstee  or  superin- 
tendent of  the  endowment,  although  they  are  quite  distinct;  the  one 
having  charge  of  the  spiritual,  the  other  of  the  temporal,  affairs  of  the  en- 
dowment. The  office  of  trustee  may  be  held  by  a  woman,  and  the  duties 
may  be  discharged  by  proxy ;  whereas  the  office  of  superior  requires  pecu- 
liar personal  quaUfications.— Ftdd  App.  Tit.  Snd.  28,  31. 
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a  new  grant  should  be  issned^  in  which  case  all  the  hein 
will  inherit  in  proportion  to  their  reepective  shares. 

CASE  X. 

Q.  A  person  having  been  in  possession,  as  superintendent 
or  trustee^  of  a  religious  endowment^  died^  without  nomin- 
ating any  one  to  succeed  him  in  the  trust.  On  his  death 
his  sons  claim  the  property  in  question  in  right  of  inherit- 
ance. Under  these  circumstances^  is  the  property  a  fit 
subject  of  distribution  among  his  heirs^  and  if  not^  to  whom 
should  the  care  of  the  profits  be  entrusted  f  are  all  tbe 
three  sons  of  the  deceased  superintendent  equally  entitled 
to  claim  the  trusty  or  should  it  be  confided  to  one  alone  f 

Of  snooetaion       B.    No  right  of  inheritance  can  attach  to  the  endowed  pro- 
MoohwmZ^    perty  or  appropriation.    Consequently,  the  claim  of  inherit- 
^'  ?^<r°'      ^^^  preferred  by  the  sons  of  the  deceased  is  totally  inadmis- 
sible.   Tbe  superintendent  having  died^  without  having 
nominated  any  one  of  his  sons  to  succeed  him  in  the  trust,  it 
is  competent  to  the  ruling  power  or  the  judicial  authority  to 
appoint  to  the  trust,  one,  or  if  necessary,  two  of  the  sons  of 
the  deceased.     In  conferring  the  trust,  regard  should  be  had 
*   to  superiority  of  qualifications,  and,  supposing  all  the  sons  to 
be  equal  in  this  respect,  respect  should  be  paid  to  seniority.* 

*  It  18  not  by  any  moans  nooossary  that  tho  tmst  and  BnporiotODdenoo 
should  bo  oontinood  in  tho  family  of  tho  porson  originally  nominatod  to  be 
the  MootuvnUee,  It  is  an  offico  of  a  personal  nature  and  not  heritable; 
but  it  has  nevertheless  been  usual  to  prefer  (cceteris  paribus)  the  late  in* 
onmbent's  family  to  persona  who  are  entirely  strangers. 
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CHAPTER  X. 

PRECEDENTS  OF  DEBTS  AND  SBCUEITIBS. 

CASE  I. 

Q.  The  beirs  oi  a  person^  who  died  involved  in  debt^ 
have  sid^ned  a  docnmenfc  renouncing  all  claim  to  the  inherit- 
ance and  declining  to  interfere  with  the  estate,  in  conse- 
qaence  of  the  incumbrances  exceeding  the  assets ;  which 
fact  has  been  proved.  In  this  case,  should,  there  be  an;  pre- 
ference shown  in  satisfying  the  claims  of  those  creditors  to 
whom  the  debts  were  contracted  at  an  earlier  period,  over 
those  to  whom  the  debts  were  contracted  at  a  later  period  ? 
and  is  there  any  difference  prescribed  as  to  the  order  of 
liqaidating  the  debts  of  a  simple  contract-creditor,  and  those 
of  creditors  holding  bonds  or  promissory  notes  of  the  debtor  ? 
are  there  any  circnmstances  which  entitle  one  creditor  to  a 
preference  over  another,  or  are  they  all  entitled  to  equal 
consideration  in  the  distribution  of  the  assets  f 

B.    If  the  assets  of  the  deceased's  estate  are  not  sufficient  Boles  for  ap- 

to  answer  all  legal  demands,  and  there  be  many  creditors,  JJ^i^J^of 

they  are  all  entitled  to  satisfaction,  in  proportion  to  the  aninsolfsnt 

ostato  to 
amount  of  the  debts  due  to  them  respectively ;  in  other  satisfy  the 

words,  he  to  whom  a  greater  sum  is  due  will  obtain  a  larger  J^y^^^e- 
proportion  of  the  assets,  and  he  to  whom  a  less  sum  is  due  sonptions  of 
will  obtain  a  smaller  proportion.  Equality  will  not  be 
observed  where  some  debts  are  greater  than  others ;  but 
whether  the  debt  be  founded  on  simple  contract  or  on  a 
promissory  note  or  bond,  and  whether  it  has  been  contracted 
at  an  earlier  or  a  later  period,  are  matters  which  do  not  at  all 
effect  the  claims  of  the  respective  creditors.  The  only  differ- 
ence is,  that  the  liquidation  of  debts  contracted  or  acknow- 

44 
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lodged  on  a  death-bed  sickness,  should  be  postponed  until 
after  the  satisfaction  of  such  debts  as  were  contracted  by 
the  deceased  at  a  period  when  he  was  in  health.* 


CASE  II. 

Q.  A  person  was  indebted  to  his  nephew  in  the  sam  of 
forty-one  rupees.  All  his  property  consisted  of  ten  hee^ahi 
of  land.  On  bis  death-bed,  being  of  sound  disposing  mind; 
he  directed  that  two  and  a  half  beegahs  of  the  land  shoald 
be  set  apart  in  satisfaction  of  the  above  debt,  and  devised 
the  remaining  seven  and  a  halt  to  his  wives,  as  a  Hthha-Ul 
Iwuz,  or  gift  for  consideration,  in  satisfaction  of  their  claim 
of  dower.  The  deed  containing  this  disposition  of  his  pro- 
perty was  dniy  signed  and  attested ;  bat  the  creditor  above- 
mentioned  was  no  party  to  it.  He  died  about  six  hoars 
after  the  execution  of  the  deed.  The  provisions  of  sach 
deed,  being  prejudicial  to  the  creditor,  should  it,  according 
to  the  Moohummudan  Law,  be  npheld,  or  set  aside  f 


A  debtor  on        B.   A  persou  during  health  contracts  a  debt  to  bis  nepheWi 
cannot  devise  &Qd  also  to  his  wives,  and  that  person,  during  his  last  illnesBt 
S^STir    ^®v»ses,  by  a  Eibha-hil  Itou»,  or  gift  for  consideration,  to  his 
property  to     wives,  in  Satisfaction  of  their  claim  of  dower,  seven  and  a  IisU 
of  a  creditor,  of  the  ten  beegahs  of  land  which  constitute  his  sole  property, 
and  sets  apart  the  remaining  two  and  a  half  beegaha  to  satisfy 
his  creditor's  debt  ^  and  having  executed  a  deed  to  ihd 
above  effect,  dies.     Under  these  circumstances,  if  the  pro- 
perty set  apart  for  the  creditor  be  not  sufficient  to  liqui- 
date the  debt  due  to  him,  the  Hibba-bil  Iwuss,  executed 
by  the  deceased,  will  have  no  validity,  according  to  Law. 

•  Bee  Fnn.  Debts  and  Secnr.  2. 
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The  land  most  be  sold^  and  the  proceeds  proportionally 
divided  between  the  creditors  and  the  wives^  according  to 
their  respective  claims.* 


CASE  III. 

Q.  A  person  being  involved  in  debt  to  an  amount  larger 
than  his  ))roperty  is  capable  of  satisfying^  dies^  leaving  a 
wife^  who,  on  his  decease,  claims  her  dpwer  ont  of  the  estate, 
and  other  creditors  come  forward  who  claim  to  have  their 
debts  satisfied  from  the  same  source.  In  this  case  what  is 
the  legal  coarse  to  be  adopted  f 

B.  IE  the  property  left  by  the  deceased  be  inadequate  A  mortgagee 
to  satisfy  the  demands  of  all  the  claimants  or  creditors,  a  ^ifoat^f  the 
wo^raia  distribution  must  be  made  among  them.    The  Law  "^o^tgage  oa 

...  the  death  ot 

makes  no  distinction  between  a  debt  of  dower  due  to  a  wife  bis  debtor, 
and  debts  due  to  other  creditors.  All  debts  (contracted  in 
health)  are  of  equal  validity,  except  those  of  mortgagees  or 
pawnees,  that  is  to  say,  persons  with  whom  the  property  of 
the  deceased  may  have  been  deposited  in  mortgage  or 
pledge.  The  claims  of  such  persons  are  entitled  to  priority,t 
and  they  are  anthorized  to  satisfy  their  own  demands  ont  of 
the  property  in  their  possession ;  after  which  the  surplus 
(if  any  shonld  remain)  will  be  divided  among  the  other 

*  It  Is  a  rale  in  Law  thai  debts  ate  claimable  befoie  legaoiea,  and  thab 
ftn  acknowledgment  of  a  debt  in  favour  of  an  heir  resemblea  a  legacy.  In 
tbia  case  the  deceased  acknowledged  a  debt  to  his  wi^es  who  are  his  heirs, 
consequently  his  special  acknowledgment  in  their  fa^onr  is  of  no  ayail,  but 
they  are  entitled  to  a  proportional  share  of  the  assets  in  common  with 
other  creditors.  Had  the  persons  in  whose  favour  the  acknowledgment 
was  made  been  strangera  e^en,  still  tke  disposition  would  not  hate  availed 
them,  nor  would  they  have  been  entitled  to  any  preferenoe  in  the  liquidaf> 
tion  of  their  claim,  because  e?ery  disposal  of  property  on  a  death- bed  is 
considered  as  a  legacy,  which  cannot  extend  to  more  than  one-third  of  the 
estate,  and  the  satisfaction  of  which  must  be  postponed  until  after  the 
liquidation  ef  debts.— See  Prin.  Wills  6,  7. 

t  NoTB.— The  general  rule  in  respect  to  all  claims  is,  that  priority  in. 
ixnat  qI  time  confers  superiority  of  right,— Prin«  of  Claims  4.— Bik 
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olaimauto.    This  opinion  is  in  conformity  with  the  Kifaya 
and  other  legal  authorities.^ 


CASE  IV. 

Q.  A  MooBulmann^  being  on  the  point  of  deaths  nomin- 
ates  a  person  to  be  guardian  of  his  minor  children  and  man- 
ager of  his  booses,  lands  and  other  property.  The  person  so 
appointedj  borrows  some  money  during  the  minority  ot  the 
children,  for  the  purpose  ot  defraying  the  balances  of 
government  revenue  that  had  accrued  on  their  estale. 
During  the  minority  of  the  children,  the  debt  was  not  repaid 
to  the  lender.  If,  after  their  attaining  the  age  of  majorilj, 
the  lender  should  claim  his  due  from  them  and  from  the 
guardian,  from  whom  will  he  receive  it,  from  the  guardiaa 
or  from  the  wards  ? 


Of  neoeiaary  R.  If,  in  the  oase  stated,  the  lender  claim  his  debt  is 
traoted  by  a  due  from  the  wards,  that  is  to  say,  from  those  who  were 
guardian.  minors,  and  it  bo  proved  due  without  any  appearance  of 
fraud  or  breach  of  trust  on  the  part  of  the  guardiaui  he  will 
recover  from  the  wards.  It  is  held  in  books  of  Law,  that  on 
account  of  food,  raiment  and  land-tax,  which  means  the 
government  revenue,  due  from  the  estate,  it  is  legal  and 
allowable  for  the  guardian  to  contract  debts  on  behalf  of 
his  minor  ward ;  because  the  guardian  contracts  a  debt  for 
the  benefit  of  his  ward  and  the  preservation  of  the  estata, 
and  applies  the  money  to  the  necessary  purposes  of  the  ward. 
As  the  debt  of  the  creditor  was  not  liquidated  during  their 
minority,  and  as  they  have  now  grown  up  and  are  of  fall 
age,  this  debt  must  be  paid  out  of  the  property  of  Uie  wards, 
of  which  they  are  now  seized  and  in  possession.f 

•  See  PrXn.  Debts  and  Secur.  20.  f  See  Prin.  Debts  and  Seonr.  & 
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CASE  V. 

Q.  A  person  saea  tbe  widow  and  son  of  a  landed  pro- 
prietor for  a  portion  of  the  estate  left  by  the  deceased^  in 
Batiafaction  of  some  nnadjaated  claim.  The  widow  pleads 
that  her  husband  made  over  to  her  by  deed  and  put  her  in 
possession  of  his  entire  property  daring  his  life-time,  in  lien 
of  dower.  Under  these  circa mi^anoes^  is  the  whole  pro- 
perty  to  be  reserved  in  satisfetction  of  the  dower,  or  is  the 
claim  on  this  account  to  be  considered  on  a  footing  with 
that  on  aoconnt  of  other  debts  f 


B.  A  claim  on  account  of  dower  and  claims  on  account  of  Of  a  debt  ao- 
other  debts  are  entitled  to  equal  consideration  in  the  order  ou  death-bed* 
of  payment  out  of  the  assets^  excepting  a  claim  on  account 
of  a  debt  which  the  deceased  may  have  ackuowledged  during 
his  last  illness,  and  which  he  is  not  known  to  have  ban&Jide 
contracted.  Such  claim  should  not  be  satisfied  before  the 
other  debts  are  discharged.  But  if,  as  appears  to  be  estab- 
lished in  the  present  case^  the  property  was  made  over  to 
the  wife  and  taken  possession  of  by  her  during  her  hus- 
band's life-time,  it  cannot  with  propriety  be  termed  the  estate 
of  the  deceased^  or  be  considered  available  as  such. 


CASE  VI. 

Q.  A  debt  having  been  acknowledged  in  the  same  bond 
jointly  by  two  persons^  and  one  of  them  subsequently  deceas- 
ing, is  the  wholo  debt  recoverable  from  the  surviving  obligor  f 

B.    If  the  parties,  who  joined  io  executing  the  bond.  Case  of  a  joint 
each  participated  in  the  loan,  a  claim  to  the  whole  will  not  ^|,^  debtora 
be  maintainable  against  the  surviving  obligor.     He  will  be  ^yi"g* 
responsible  for  his  own  half-share  only.    The  chapter  of 
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the  Doorur-ool  Juuxihir,  which  treats  of  loans^  contabs 
authority  for  this  doctrine."!^ 

CASE  VIL 

Q.  A  and  B  sign  their  names  to  an  nndertaking  executed 
by  0  and  D,  as  sureties  for  the  punctual  payment  by  tiie 
two  latter  of  a  debt  dne  by  fchem^  according  to  instaloients 
specified  in  the  undertaking.  On  failure  of  the  engra^ment, 
the  Creditor  sues  A,  B^  C  and  D,  and  obtains  a  decree  against 
tbem  collectively.  B^  G  and  D  abscond^  bnt  A^  being  arrested 
in  satisfaction  of  the  judgment,  pays  the  whole  amoant  of 
the  debt  to  the  creditor,  to  recover  which  snm  he  now  brings 
an  action  against  the  heirs  of  B,  his  co-surety  (B  having  died) 
and  G  and  D  collectively.  Under  these  circumstances^  will 
an  action  brought  by  tbe  surety  who  has  paid  the  debt  lie 
against  the  co-surety  and  the  original  debtors  jointly^  and 
will  bis  claim  against  the  heirs  of  his  co-surety  be  Talk! 
according  to  Law;  and  supposing  his  claim  to  be  valid 
against  his  co-surety,  or  the  representatives  of  that  peraoui 
notwithstanding  the  existence  of  the  original  debtors;  andj 
supposing  the  security  bond  not  to  specify  for  how  much  the 
sureties  were  to  be  responsible  respectively,  what  portion  of 
the  debt  will  be  demandable  from  the  estate  of  the  oo-anrety 
B,  and  what  portion  from  the  original  debtors  C  and  D  ? 

Case  of  two         R.    The  action  brought  by  A   (the  surety  who  paid 
and  one  of       the  debt)  against  the  heirs  of  B,  his  deceased  co-surety, 

*Thii  dootrine  Boema  oonformable  to  the  Roman  Law,  by  wbiob,  wbea 
Bereral  persona  contracted  an  obligation  jointly,  each  was  liable  for  his  own 
part  only,  unless  it  was  partioolarly  stipulated  that  they  should  be  bound 
in  solido  ;  but  this  is  the  reverse  of  the  English  Law,  aooording  to  wUch, 
an  obligation  contracted  generally  by  several  persons  is  a  joint  obligation, 
unless  there  is  something  in  the  nature  of  the  subject  to  induce  a  diffareDt 
construction  and  render  it  several  in  respect  of  the  separate  interests  of 
the  contracting  parties.— i^nt  (m  Pothier,  No.  11,  9  2,  See  Prin,  Debta 
and  Secur.  8. 
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and  acrainst  C  and  D  jointly,  will  lie,  provided  the  heirs  real-  ttem  being 
°  #  •»  *  ^    ^        compelled  to 

ized  any  assets  from  the  estate  of  their  ancestor.  The  origin-  pay  the  whole 
al  debtors  will,  in  the  first  instance,  be  liable  for  the  debt ; 
bat,  in  the  event  of  their  insolvency,  one  moiety  mnst  be  dis- 
charged by  A,  and  the  other  moiety  by  the  representatives  of 
B,  if  they  have  assets.  The  Law  is,  that  when  two  persons 
become  sureties  in  solido  for  another,  half  of  what  the  one 
pays  is  recoverable  from  the  other,  and  the  whole  is  recover- 
able from  the  original  debtor,  becanse  any  payment  made  by 
one  operates  in  an  undefined  manner  for  both.    Of  two  Ofoneofiiwo 

■nreties  hav- 

sureties,  if  one  discharged  the  entire  debt,  and  then  come  ing  paid  the 
upon  his  co-surety  for  reimbursement  of  half,  and  they  after-  i^q^  ^^e  '^i^if 
wards  unite  in  suing  the  principal  debtor,  it  is  the  same  thing  ^.g^^J^™  ^*' 
as  if  both  sureties  had  originally  combined  to  discharge  the 
debt  of  the  principal,  one  of  them  in  person  and  the  other 
through  his  agent;  according  to  the  jHidaya,— ^'Whatever 
payments  either  of  the  two  may  make^  are  made  in  an  unde- 
fined manner  on  account  of  both,  and  the  person  making 
such  payments  is  entitled  to  exact  the  half  of  them  from  the 
other,  and  then  they  are  jointly  entitled  to  exact  the  whole 
of  what  has  been  paid,  from  the  principal,  since  they  paid 
the  same  on  his  behalf;  the  one  making  the  payment  im- 
mediately from  himself,  and  the  other  doing  it  as  it  were 
by  substitute.''  But  if  the  surety  can  recover  by  exacting 
restitution  from  the  principal  debtor,  previously  to  his 
preferring  his  claim  against  the  co-surety,  he  should  exact 
the  whole  amount  from  the  principal  debtors.  According 
to^the  Futawa  Aulumgeereer^"  If  he  can  recover  from  the 
principal  before  proceeding  against  his  co-surety,  let  him 
exact  from  him  (the  principal)  the  whole  thousand.''* 

•  The  general  role  is,  that  where  two  perBona  are  joint  Becnrities  for  the 
payment  of  a  debt,  and  one  of  them  dies,  the  sorvi^or  will  not  be  considered 
as  snretj  for  the  whole  debt.— See  Frin.  Debts  and  Secnr.  4. 
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CASE  vni- 

Q.  A  copy  of  the  agreement^  executed  by  the  defendant, 
dated  the  19th  of  Jumadeeoosanee  1209,  and  a  copy  of  the 
agreement  executed  by  Anoop  Singh,  dated  the  22nd  of  the 
Bame  month  and  year,  and  a  copy  of  the  engagement  entered 
into  by  the  plaintiff  and  others  in  favour  of  the  defendant) 
agreeing  to  renew  the  lease  in  the  event  of  the  profits  not 
repaying  the  money  borrowed,  being  shown  to  the  Kazee  of 
the  Court,  he  was  asked  whether,  with  reference  to  those 
documents,  the  transaction  conld  be  considered  in  the  light 
of  a  mortgage  taken  with  a  view  to  usury  f 

Of  an  estate        R.    On  an  inspection  of  the  three  docnments,  it  appears 

assi^ed  in  ,  . 

mortgage  for  that  the  lessors  mentioned  in  the  question,  gave  an  assign* 
tion  ^otl  spe-  ^^^^  ^  ^be  defendant  on  the  profits  of  an  estate^  to  endard 
ciflo  debt.  fronj  the  beginning  of  1212  A.  H.  to  the  end  of  1814  A.  D., 
on  account  of  the  sum  of  2,250  rupees,  paid  in  advance  by 
him,  which  was  found  to  be  due  on  an  adjustment  of  the 
accounts  (d  a  former  lease.  The  estate  was  in  the  nature  of 
a  mortgagCi  and  it  was  stipulated  that  the  profits  should  be 
employed  for  the  reduction  of  the  principal  debt.  Bat  the 
defendant,  who  was  the  assignee  and  in  possession  under  the 
assignment,  let  the  estate  in  farm  to  Anoop  Bingh  for  the 
sum  of  3,300  rupees.  Under  these  circumstances  in  point  of 
fact  the  excess  sum  of  1,050  rupees  (over  and  above  the 
2,250  rupees)  profits  of  the  mortgaged  farm  mnst  be  con- 
sidered in  the  light  of  usury ;  and  it  is  unlawful  and  fvo- 
hibited  foraMoosnlmaun  to  take  interest  openly  or  covertl;.'^ 

*  The  BDit  was  in  this  iDstanoe  brought  to  reoorer  the  excess  ahore  tbfl 
debt  which  had  been  realised  by  the  defendant  from  the  lands  of  the  pUio* 
tiif,  and  it  seems  bnt  fair  that  the  transaction  should  have  been  held  to  be 
nsorions,  especially  as  the  defendant  risked  nothing,  the  plaintiff  hM,^^ 
agreed  to  renew  the  assignment  in  the  CTent  of  the  profits  not  proTing  nfl* 
oient,  within  the  period  first  Btipolated  to  liquidate  the  debt.    It  if  •  weU 
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CASE  IX, 

Q.  A  person  mortgaged  bis  landed  estabe  for  a  loan  oE 
t*w6lve  thoasand  rupees.  Afterwards  the  mortgagor  and 
mortgagee  settled  their  accounts,  by  wbicb  there  was  found  a 
balance  of  two  thoasand  rupees  due  from  the  former,  who, 
for  the  satisfaction  of  the  balance,  executed  an  agreement, 
SMsigning  over  the  lands  to  his  surety,  on  consideration  of 
his  engaging  to  pay  the  balance.  The  mortgagee  did  not 
return  the  deed  of  mortgage  to  the  mortgagor,  yet  neither  he 
(the  mortgagee)  nor  the  surety  were  in  possession  of  the  pro- 
perty from  the  time  of  the  execution  of  the  agreement.  The 
znoi'tgagor  before  liquidation  of  the  debt  of  two  thousand  ru- 
pees disposed  of  all  his  ri£:ht  and  title  in  the  estate,  by 
gift,  in  favour  of  his  sons  and  executed  a  deed  of  gift  in  their 
favour.  Under  these  circumstances,  is  the  gift  available  in 
Liaw,  notwithstanding  the  non-liquidation  of  the  balance  duo  ? 

B.  The  mortgagor  was  not  at  liberty  to  disposo  of  the  pro- 
perty by  gift,  until  the  redemption  of  the  mortgage,  without 
the  consent  of  the  mortgagee,  and  by  the  agreement  it  does 
not  appear  that  the  mortgage  was  redeemed,  or  that  the 
mortgagoe  gave  his  consent  to  the  gift.  The  only  inference 
that  can  be  drawn  from  the  agreement  is  that  the  roortgageo 
was  willing  to  permit  the  redemption  of  the  mortgage,  on 
€H)nditiou  of  the  mortgaged  lands  remaining  in  the  possession 
of  the  surety,  who  would,  from  the  proGts  thoreof,  satisfy  his 

known  principle  of  Moohnmniadaii  Law  thafc  interest  is  entirely  prohibii^«d, 
and  that  the  giver,  as  well  as  the  receiver,  of  any  excess  above  the  original 
debt  is  held  to  act  sinfully.  In  practice  this  principle  is  not  much  adhered 
to,  and  some  modem  lawyers  have  gone  the  length  of  asserting  that  the 
receipt  of  interest  from  a  person  not  professing  the  Moosulmauu  faith, 
should  not  be  accounted  usurioos.  This  however  is  practically  a  matter  of 
kittle  consequence,  as  our  Goarts,  I  imagine,*  would  not  sciiiple  to  award 
interest  in  an  action  between  two  Moohummndans,  where  it  was  speci- 
jically  promised,  or  where  it  was  equitably  due,  notwithstanding  the 
scriptural  prohibition. 

*  NoTB. — Interest  was  constantly  awarded.  Profits  of  mortgaged  estates 
are  adjusted  in  the  mode  provided  in  Sees.  VIII  and  IX,  Reg.  XXX IV 
of  1802,  (Madras  Code).  Section  VH  as  regards  interest  is  partly  re- 
scinded by  Act  XXVIII  of  1855,  which  repealed  the  usury  laws.  To  elu- 
cidate some  decisions  on  the  subject  it  may  be  necessary  to  notice,  that 
the  Madras  Sudr  Udalut  ruled  on  the  8th  February  1836,  that  the  substi- 
tution of  the  toim  "  profit"  fur   "  interest "   was  a  fraudulent  attempt  to 
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A  tnoriftgage 
cannot  be  Bet 
aside  bj  any 
means,  bat  by 
a  bond  fide  ad- 
justment  and 
liquidation. 


Anthoi'ity 
cited  on  the 
doctrine  of 
piwns  or 
mortgages. 


claim  for  the  sum  of  two  thousand  rapeea  by  periodical 
iustalments.  This  affords  no  ground  for  rendering  null  and 
void  the  mortgage,  whioh  coutinuQS  in  full  force.  It  is  kid 
down  iu  books  of  Law  that,  if  a  mortgagor  and  mortgagee 
mutually  agree  to  the  redemption  of  the  mortgage,  still  the 
mortgage  remains  in  full  force,  until  the  former,  in  00086* 
quence  of  such  redemption,  return  the  mortgaged  property 
to  the  latter,  iu  which  case  the  contract  is  rescinded.  It 
now  remains  for  consideration,  that  from  the  period  of  ibe 
execution  of  the  agreement  alluded  to,  neither  the  mort- 
gagee  nor  the  surety  were  in  possession  of  the  mortgaged 
property.  By  this  fact  it  clearly  appears  that  the  propertj 
reverted  to  the  possession  of  the  mortgagor,  and  that  bo 
neither  made  it  over  to  the  surety  nor  permitted  it  to  re- 
main in  the  possession  of  the  mortgagee.  If  it  be  proved 
that  the  mortgage  was  actually  redeemed,  and  that  the 
mortgagee  restored  the  possession  of  the  property  to  the 
mortgagor  in  consequence  thereof,  in  this  case  the  mort- 
gage is  null  and  the  gift  complete ;  otherwise,  if  the  mort- 
gagor made  seizin  without  the  consent  of  the  mortgagee, 
he  committed  a  trespass,  from  which  act  the  mortgage 
cannot  be  invalidated,  nor  the  gift  held  to  be  valid.  As  is 
laid  down  in  the  JStciaya,— '*  Upon  a  person  receiviuga 
pledge  which  is  distinguished  and  defined,  (that  is,  unmixed 
and  disjoined  from  the  property  of  the  depositor),  tie 
acceptance  being  then  ascertained,  the  contract  is  completed, 
and  consequently  binding,  (until,  however,  the  seizin  actu- 
ally take  place,  the  pawner  is  at  full  liberty  either  to  adhere 
to  or  recede  from  the  agreement).^'  Now  when  the  con- 
tract is  in  this  manner  rendered  complete,  the  right  of  tbe 
mortgagee  is  established,  and  if  the  mortgagor  transfer 
the  property  so  mortgaged  to  another  person  by  gift,  the  act 
is  invalid ;  because  it  cannot  hold  good  without  destroy- 
ing the  right  of  the  mortgagee,  and  it  is  equally  obri- 

evade  the  provisions  of  the  Laws,  bat  this  mlioff  has  been  set  aside  ^f 

Act  xxvm.— Bd. 
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0118  ihat  if  the  mortgagor,  by  ai^  act  of  trespass,  dispossess* 
ed  tiie  mortgagee,  the  mortgi^e  woold  still  continue  in 
force,  because  the  contract  is  not  thereby  annulled.  It  is 
declared  in  the  authority  above  quoted,— ''If  the  pawner 
sell  the  pledge  without  the  consent  of  the  pawnee,  and  again, 
before  the  pawnee  has  signified  his  assent,  sell  it  to  another 
person,  in  that  case,  whichever  of  these  two  contracts  the 
pawnee  may  confirm,  is  valid ;  for  as  the  first  sale  is  depend- 
ant on  the  consent  of  the  pawnee,  it  cannot  prevent  the 
second  from  being  so  likewise.  If,  therefore,  the  pawnee 
choose,  he  may  ratify  the  second  sale.  If,  on  the  contrary^ 
the  pawner,  after  having  first  sold  the  pawn  as  above,  should 
let,  give  or  pawn  it  to  another  person,  and  the  pawnee  give 
his  consent  to  such  lease,  gift  or  pawn,  the  sale  whioli 
preceded  either  oE  these  deeds  is  valid.  The  difference 
between  these  two  cases  is,  that  in  the  first  (where  one  sale 
is  made  after  another)  the  pawnee  may  derive  an  advan- 
tage from  confirming  either  of  them  (as  his  right  lies  in  tlie 
price)  and  whichever  therefore  he  approves  is  valid.  In  the 
case  of  a  lease  or  gift,  on  the  contrary,  no  advantage  can 
aocme  to  the  pawnee,  as  his  right  lies  in  the  return  for  the 
article,  not  in  the  usufruct.  If,  therefore,  the  pawnee 
approve  of  either  of  these,  he  by  consequence  inpliedly 
assents  to  the  abolition  of  his  own  right ;  and  the  previous 
sale  (which  was  suspended  on  his  consent  only  because  of  his 
right)  becomes  valid  of  course.''  Agreeably  to  the  above 
doctrine,  it  is  evident  that  if  a  mortgagee^  give  his  consent 
to  the  gift  of  the  mortgage  to  another  person,  such  assent 
implies  the  abolition  of  his  own  right ;  consequently,  if  the 
mortgagee  in  the  present  case  gave  his  consent  to  the  gift 
of   the  property,  the  gift  is  valid  and   the   mortgage  is 

*  The  term  rahn  signifies  both  pawn  and  mortgage,  and  the  rales  by 
which  the  one  deeoription  of  pledge  is  governed  are  equally  applicable  to 
the  other. 
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rescinded.     So  also  iu  the  Hidaya, — "  If  also  the  pawiiei 
discharge  the  debt  iu  part,  still  it  remaius  with  the  pawoei 
to  keep  possessiou  until  he  shall  have  received  payments 
the  balance.    Iu  the  same  manner^  if  the  pawner  and  pawm 
should^  by  mutual  consent^  dissolve  the  contract  of  pawn,' 
the  pawnee  niay^  nevertheless^  keep  possession  of  the  pledge 
until  such  time  as  he  receive  payment  of  his  debt^  or  exempt 
the  pawner  therefrom.'** 


CASE  X, 

Q.  1.  A  man  dies,  being  indebted  to  his  wife  for  ber 
dower.  Has  she  a  lien  on  the  personal  property  left  by  ^ 
husband  in  satisfaction  of  such  dower,  in  preference  to  tfce 
other  heirs  ? 

A  woman  has  R.  1.  It  the  other  heirs  pay  the  widow  the  amount  of  kr 
dJww^on  her  ^o^^r,  she  has  no  claim  on  the  property  left  by  her  husbani 
deceased  hns-  except  for  her  leiral  share  of  the  inheritance  :  and  if  ^^1 
do  not  pay  her  the  amount  of  her  dower,  she  has,  la  tbe 
first  instance,  a  prior  claimf  on  account  of  her  dower  on  the 
property  left  by  her  hnsband,  whether  real  or  persow^. 
The  residue,  after  her  claim  of  dower  is  satisfied,  will  be 
divided  between  her  and  the  other  heirs,  according  to  their 
respective  shares  of  inheritance* 


bond's  estate. 


Q.  2.    A  certain  deed,  purporting  to  be  a  Moeurreree  ^' 
nud,  or  lease  in  perpetuity,  having  been  shown  to  the  L^^ 
officer,  he  was  desired  to  declare,  whether  or  not  it  ^ 
valid;  and  if  valid,  whether  the  grantee  could,  by  virtue oE . 
it,  possess  himself  of  the  landed  estate  of  the  grantor?       ' 

A  contract  to      R.  2.    This  Mocurreree  sunntul  is  invalid,  because  i^  j 
of  a  lessor  in  ^^7  ^^  inferred  from  the  tenor  of  it,  that  it  signified  & 

*  For  the  doctrine  in  case  of  Pawns  and  Mortgagee,  see  Pxin.  Debti,^< 
14  to  20. 

t  Note.— As  a  creditor  for  her  debt  of  dower  in  common  with  other  oK^' 
itors,  bat  not  in  preference  to  them.— Ftd«  Case  XXIII,  Prec.  of  Mar.-^' 
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lease^  in  return  for  which  lease  it  ia  stipulated^  that  the  consideration 
grantee  or  lessee  shall  liquidate  the  demands  of  the  creditor  hivalid?^^  " 
of  the  grantor.     In  Law  snch  a  contract  vitiates  the  lease  ; 
and  even  admitting  the  condition  to  be  valid^  the  grant 
would  expire  mih  the  grantor. 

Q.  3.  Admitting^  for  the  sake  of  argument^  that  the 
lease  would  not  be  dotermined  by  the  death  of  one  of  the 
contracting  parties^  should  the  amount  of  the  widow's  dower 
be  paid  out  of  the  property,  which  is  now  in  the  possession 
of  the  lessee,  or,  according  to  the  terms  of  the  contract,  may 
the  lessee  pay  the  debts  in  any  mode  that  he  can,  retaining 
possession  of  the  lease ;  or  should  the  land  be  transferred 
to  the  possession  of  the  widow  ? 

B.  3.    Admitting  that  the  lease  would  not  be  determined.  When  a  lessor 
still  if  the  amount  of  the  dower  cannot  be  paid  without  the  hlristate*'*'' 
Bale  of  the  property  left,  the  lease  will  be  determined  by  a  most  be  sold 
sale  to  liquidate  the  dower,  and  the  proceeds  will  be  employ-  tion^^^^ 
ed  for  the  payment  of  the  dower  and  the  other  debts ;  and 
if  the  proceeds  shonld  be  fonnd  insufficient  to  discharge  the 
whole  of  the  claims,  the  widow  and  the  other  creditors  will  Andapro-rafd 
Bhare  proportionately;  for  instance,  if  the  amount  of  the  orthe'pro°'* 
dower  is  three  hundred  rupees,  and  the  claims  of  other  cred-  ceeds  made, 
iters  amount  to  two  hundred  and  the  proceeds  furnish  only 
five  rupees,  the  widow  will  obtain  three  rupees  in  liqnida- 
liou  of  her  claim  of  dower,  and  the  other  creditors  will 
obtain  two.     This  goes  on  the  supposition  that  the  estate  is 
Dot  mortgaged :  if  mortgaged,  the  debt  due  thereon  must 
be  first  discharged,  and  the  surplus  shared  proportionately 
amoogst  the  creditors  and  the  widow.* 

*  The  above  opinions  were  delivered  by  the  Mooftee  of  the  Patna  Pro- 
vincial Conrt,  and  the  earoe  questions  having  been  propounded  to  the 
Katee  of  the  Oonrt,  his  replies  were  similar  in  purport,  but  rather  more 
tall}  to  the  following  effect  :^ 

First^^lt  is  not  necessary  that  the  amount  of  dower  shonld  be  specified 
n  wriUog :  deeds  of  dower  and  other  legal  documents  are  merely  uned  to 
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CHAPTER  XL 

PRECEDENTS  OF  CLAIMS  AND  JUDICIAL  MATTERS. 
CASE  I. 

Q.  A  person  being  dispossessed  of  certain  slaves^  did 
nob  lay  claim  to  tbem  for  a  period  oE  upwards  of  tweird 
yeai*s :  does  his  dispossession  iti  this  instance  operate  to 
extiognish  bis  right  to  them^  as  is  the  case  with  respect  to 
other  property  under  similar  circumstances  7 

preserre  the  memory  of  a  transaobion.  Between  two  oontraobing  parties 
a  verbal  stipolation  is  sufiScient,  and  should  the  matter  be  oonteBled  tbe 
dower  will  be  established  at  such  an  amount  as  may  be  proved  to  bare 
been  sfcipnlated  by  the  husband,  by  two  competent  witnesses.  The  olaiin 
will  in  this  manner  be  legally  established* 

Secondly f — As  this  is  a  claim  of  dower,  which  must  be  satisfied  before 
claims  of  inheritance,  the  dissent  of  the  heirs  cannot  ayail.  The  irhols 
property  left  by  tbe  husband,  whether  real  or  personal,  must  fint  be 
applied  to  the  liquidabion  of  the  claim  of  dower. 

Thirdly, — This  grant  in  perpetuity  virtually  signifies  a  contract  of  lease, 
and  a  lease,  without  a  term,  whether  long  or  short,  is  not  g^ood  or  vain]; 
and,  as  in  a  lease  in  perpetuity,  there  is  no  term  specified,  the  legftl  <^* 
dition  is  wanting,  and,  according  to  the  Moohnmmudan  Law,  snch  lea» 
cannot  be  valid  and  binding.  Although  this  deed  sets  out  with  declaring, 
that  the  lease  shall  endure  for  a  century,  commencing  from  the  year  Mi 
which  may  be  construed  into  a  long  term,  yet  it  goes  on  to  declare,  tbat  ii 
shall  continue  hereditarily  to  the  latest  posterity,  which  manifests  a  clear 
intention,  that  it  is  to  remain  in  perpetuity.  This  condition  is  repQgD&i>^ 
and  fatal  to  the  declaration  of  a  term,  and  the  term  no  longer  eziets.  And 
even  admitting  that  the  term  specified,  namely,  one  hundred  years,  shw^ 
be  held  to  continue  in  force,  still  it  can  only  endure  so  long  as  tbe  coa* 
tracting  parties  live.  As  this  is  a  contract  of  lease,  it  expires  and  is  deter- 
mined by  the  death  of  one  of  the  contracting  parties,  because  on  this 
point  the  Law  is  explicit,  that  "  a  lease  is  determined  by  the  death  of  ove 
of  the  contracting  parties,"  that  is  to  say,  the  lessor  or  lessee.  Vv^^ 
these  circumstances,  the  property  which  was  leased  must  be  held  to  fona 
a  constituent  part  of  the  estate  of  the  deceased ;  and  out  of  it  the  dower 
must  be  paid. 

Fourthly, — ^As  by  Law  the  contract  of  lease  expires  and  is  determine 
by  the  death  of  the  lessor,  it  is  not  incumbent  on  or  competent  to  the  lessee, 
to  liquidate  the  claim  of  dower.  The  lands  which  were  let  in  lease  mw^ 
revert  to  tho  widow  of  the  lessor,  who  is  both  his  heir  and  his  creditor. 

Note.— FkJ«  Prin.  of  Claims  6.— Ed. 
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B.     When  the  right  of  any  person  shall  have  been  es-  No'iimiiaiion 
iablished  to  any  things  whether  consisting  of  slaves  or  other  ^^^j^^  ^  ^^ 
property,  real  or  personal^  his  right  thereto  cannot  be  ex- 
tinguished by  dispossession  for  any  length  of  time,  whether 
exceeding  or  falling  short  of  twelve  years.^ 


CASE  II. 

Q.  The  Law  officers  were  desired  to  inspect  a  certain 
power-of-attorney  and  to  state,  whether,  nnder  it,  the  agent 
had  or  had  not  a  right  to  sell,  according  to  the  Moohnmmndan 
Law;  and  if  he  had,  what  illegality  had  occnrred  in  his 
dmwing  up  the  deeds  of  sale,  and  supposing  those  deeds  to 
be  valid  according  to  Law,  in  virtue  of  the  authority  of  tlie 
agent,  whether  the  deeds  of  sale  and  receipt  had  been  drawn 
oat  by  such  agent  in  the  form  prescribed  by  Law ;  what 
objection  was  apparent,  and  whether  the  sale  of  the  estate 
conveyed  in  those  deeds  was  good  in  Law  or  not  ? 

E.    The  power-of-attorney  is  not  drawn  out  according  to  informality 
the  language  and  form  required  by  legal  technicalities ;  but  a^g^n^yiti. 
from  its  tenor  it  may  be  collected  that  Ghnttersal  Narain  ate  a  con- 
made  over  to  his  son,  Byjuath  Narain,  the  conduct  of  all  his  ^£^^'0^^^^ 
affairs,  and  conferred  on  him  a  general  power-of-attorney  to 
sell,  mortgage  and  manage  his  estate.     Therefore,  if  it  be 
proved  by  competent  witnesses  that  Chnttersal  Narain  really 

*  This  question  seems  to  have  been  proponnded  with  a  view  to  the  regu- 
lations of  GoTernment,  rather  than  to  the  principles  of  Moohnmmadun 
Lair.  According  to  the  provisions  of  the  regulations,  no  claim  for  per- 
sonal property  can  be  entertained  if  tho  cause  of  action  have  arisen 
twelve  years  antecedent  to  the  institution  of  the  suit,  nor  a  claim  to  land 
or  other  immovable  property,  unless  injustice  or  dishonesty  be  alleged  ; 
bat  even  with  regard  to  this  species  of  property  the  term  of  sixty  years  is 
SQ  absolute  limitation  in  bar.f  According  to  the  Moobummudan  Law, 
however,  there  is  no  limitation  in  point  of  time  to  defeat  any  claim  of 
right  which  must  be  determined  solely  by  its  merits. — See  Prin.  Claims, 
^,  1,  and  Note. 

fNoTE.^This  is  according  to  the  Bengal  Code.  In  Madras,  adverse 
Poaseesion  for  twelve  years  bars  all  claims.— Ed. 
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authorized  his  sod^  Byjnath  Narain^  to  manage  all  his  pccani- 
arj  affairs^  and  grauted  him  fall  permission  to  sel)^  mortgage, 
or  otherwise  dispose  of  his  property^  the  said  Byjuath  will  be 
fully  and  legally  empowered  to  sell  the  property.  The  deed 
of  sale  and  the  receipt  are  incorrect^  because^  from  the  body 
of  the  deeds^  it  may  be  collected  that  Chuttersal  Narain  him* 
self  was  the  actual  seller  and  the  person  who  executed  the 
deeds^  and  from  the  words  written  underneath  aud  the 
Kazee^s  attestation^  it  would  appear  that  the  sale  was  con- 
ducted  by  attorney,  and  that  the  contractor  was  Byjnath,  his 
agent.  Such  a  paper,  therefore,  is  not  strictly  a  legal  in- 
strument, but  should  it  appear  by  the  evidence  of  witnesses  (ff 
by  other  means  of  proof,  that  the  said  agent  or  liis  principl 
did  bond  fide  make  the  sale,  it  will  be  good  and  valid  accord- 
ing to  Law  :  and  the  former  errors  in  the  deeds,  which  may 
be  attributed  to  the  ignorance  of  the  person  who  wrot^ 
them,  are  not  sufficient  to  invalidate  the  sale.* 

CASE  III. 

Q.  A  person  purchased  a  female  slave,  whom  he  still  re- 
tains in  his  house  in  a  state  of  slavery.  By  hor  ho  had  a 
son  and  daughter.  The  latter  was  committed  by  him  to  the 
possession  of  his  sister,  in  whose  family  she  now  continues, 
performing  the  duties  of  a  slave.  The  person  above  alludotl 
to  now  sues  his  sister,  to  recover  possession  of  the  daughter  of 
the  female  slave  purchased  by  him,  aud  adducos  as  a  witness 
in  support  of  his  claim,  the  mother,  who  has  all  along  re- 
mained in  a  state  of  slavery.  Under  such  circumstanced;  i^ 
the  evidence  of  the  female  slave,  purchased  as  above  stated, 
admissible  according  to  the  Moohummudan  Law  ? 

Bvideuce  of  R.     Under  these  circumstances  stated,  it  oppcars  that  tbo 

mtasibie.  pcrsou  adduced  as  a  witness  is  a  female  slave,  but  it  ^ 

*  Prin.  CiaimBi  &c.,  3. 
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a  maxim  iu  Law,  that  the  eyidenoe  of  slaves  is  totally  inad- 
missible. Therefore  the  testimony  of  the  mother  of  the 
slave  girl  cannot  be  received.'^ 

CASE  IV. 

Q.  In  a  matter  involving  some  pecuniary  profit  and 
benefit  to  a  childless  woman^  is  the  testimony  of  her  husband 
or  her  father  admissible  or  not  ? 

B.    According  to  Law,  the  evidence  of  the  husband  or  of  Favcmrable 
the  father  of  a  claimant  is  not  admissible  in  a  matter  oper-  «  hosUuKi  or 
ating  to  her  benefit.*  '^*^^?'  '''*^' 

CASE  V. 

Q.  A  sale  of  lands  was  made  by  a  person,  at  a  period 
when  he  was  upwards  of  one  hnndred  years  of  age.  Can  a 
contract,  made  at  so  advanced  a  period  of  life,  be  considered 
valid  and  binding  upon  his  heirs;  and  is  tlie  evidence  of 
the  servants  of  the  purchaser  admissible  for  the  purpose  of 
substantiating  the  sale  7 

B.    If  the  vendor  was  of  sound  disposing  mind  at  i  the  Evidence  of  a 
time  he  made  the  sale,  the  contract  will  be  binding  against  J^^we."**  ' 
his  heirs,  at  whatever  period  of  life  it  may  have  been  exe- 
cated ;  but  the  evidence  of  a  servant  in  favour  of  his  master 
is  by  no  means  admissible.^ 

CASE  VI. 
Q.  A  dower  of  seventy-five  thonsand  rupees  was  alleged 
to  have  been  settled  on  Oomda  Beebee  (the  mother  of  Qaim 
Beebee,  and  wife  of  Qholam  Hoosein  Khan)  at  the  time  of 
her  marriage  with  that  person.  The  wife  of  Gholam  Hoosein 
died  before  him,  leaving  her  daughter,  Qaim  Beebee,  a  brother 

*  See  Prin.  Glaims,  ko.,  10.        f  Prin.  ClainiBi  &o.,  11. 
t  See  Prin,  Claims,  &o.,  11. 
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and  three  aiBters^  as  her  heirs.  Afterwards  Gholam  Hooaeia 
died,  leaving  his  mother,  his  daughter  (Qatm  Beebee),  two 
wives^  two  sous  and  three  daughters.  Oomda  Beebee,  in 
her  life-time,  neither  claimed  nor  disclaimed  ber  right  to 
dower.  Under  these  circomstances^  can  her  heirs  claim  i^ 
out  of  the  property  left  by  G-hoIam  Hooseiu  Khan  f  and  if 
so,  how  much  of  it  will  go  to  Qaim  Beebee,  the  daughter 
of  Oomda  Beebee. 

B.  One  female  witness  states  that  she  was  on  the  spot 
at  which  the  marriage  took  place,  that  is  to  say,  ia  tbe  assem- 
bly where  the  declaration  and  consent  were  expressed ;  that 
the  marriage  was  contracted  in  her  presence ;  and  tbot 
Gholam  Hoosein  agreed  to  pay  *Oomda  Beebee  dower  to 
the  amount  of  seventy-five  thousand  rupees.  From  sucb 
assertion  it  would  at  first  sight  appear,  that  this  witness 
had  actually  heard  the  agreement  of  Gholam  Hoosein;  but 
on  being  cross-questioned,  she  states  that  she,  the  bride's 
mother,  and  others  remained  in  company  with  the  bride,  and 
that  the  bride's  mother  sent  a  message  to  the  bridegroonii 
desiring  that  the  sum  of  seventy-five  thousand  rupees  should 
be  fixed  as  the  amount  of  her  daughter's  dower,  and  tbat 
Gholam  Hoosein  agreed  to  be  responsible  for  the  payment  of 
this  sum ;  that  the  declaration  and  consent  were  expressed 
in  a  male  assembly,  and  that  she  (the  witness)  was  never 
present  in  a  male  assembly,  not  even  at  the  marriage  of  the 
daughers  of  Gholam  Hooseiu.  From  the  evidence  of  the 
witness,  who  speaks  of  a  message,  and  of  her  not  being  in 
the  male  assembly,  it  is  plain,  that  the  bride  did  not  enter 
the  male  assembly,  and  there  make  the  agreement.  Be- 
sides, it  is  not  customary  to  do  so.  There  still  retnaius 
the  supposition  that  this  witness  may  have  gone  to  the 
door  of  the  room,  in  which  the  marriage  was  contracted, 
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r^xid  overbeard  the  oonversation^  wliich  indeed  appears^  from 
blie  eyidenoe  of  another  witness^  to  have  been  the  case ; 
but  as  tbe  witness  herself  has  not  stated  this^  the  bare  sup- 
position of  it  will  not  suffice  iu  evidence.     Besides,  the   Evidence  of 

*    «      «     •         -  _.         ,     -r*     ,  ,    one  heir  in 

Witness  in  qnestion  is  one  ot  the  heirs  of  Oomda  Beebee,  and  behalf  of 

Iier  declaration,  that  slie  has  no  right  to  a  share  in  the  pro- 
perty, but  that  Qaim  Beebee  is  entitled  to  the  whole,  does 
xiot  exclude  her  from  the  inheritance,  should  she  afterwards 
claim  it;  because  by  so  doing  she  does  not  establish  the 
right  of  another  to  her  share.     This  is  not  a  relinquishment 
(legally  speaking),  and  even  if  it  were,  there  is  considerable 
difference  of  opinion  as  to  the  effect  of  relinquishment.     Tlie 
evidence  of  another  female  witness  is  contradictory.     Be-  And  of  a 
Bides,  her  admission  that  she  was  the  slave  of  Oomda  Bee- 
bee,  rendera  her  evidence  nugatory.*     The  evidence  of  the  And  of  one 
two  other  witnesses,  one  man  and  one  woman,  who  heard  the  ^^^^0. 
amount  oE  dower  fixed  from  a  place  near  the  assembly,  in 
-which  the  marriage  was  contracted,  is  good,  although  they  ' 

were  not  actually  present  in  the  assembly ;  but  they  fall 
short  of  the  number  which  the  Law  requires.  Tlie  deed, 
liowever,  stipulating  the  amount  of  dower,  prod  need  by  the 
claimant,  as  having  been  executed  by  Gliolam  Hoosein,  has 
been  dnly  proved  by  witnesses,  and  has  not  been  denied 
by  her  adversary  ;  and  even  admitting  that  the  dower 
stipulated  exceeds  the  amount  of  dower  usually  payable  to 
females  of  the  same  family,  still  the  agreement  is  binding, 
nnd,  in  point  of  fact,  it  has  been  proved  by  some  witnesses 
that  the  other  daughters  oE  the  same  family  received  upwards 
of  one  hundred  thonsand  rupees,  as  dower.  The  evidence 
ns  to  the  acknowledgment  of  Gholam  Hoosein,  though  not 
in  itself  conclusive,  is  nevertheless  confirmatory. f      The 


•  See  Prin.  Claime,  &o.,  9, 10.  f  Vide  App.  Tit.  Dower  6. 
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attempt  to  prove  forgery  has  wholly  failed.  The  rranlt  is, 
that  the  amonnt  of  dower  has  not  been  legally  proved  by 
witnesses  present  in  the  assembly  at  the  time  of  the  con- 
tract, but  the  deed  stipulating  the  dower  has  been  found  to 
be  good  and  valid,  and  the  witnesses  to  it  are  unexception- 
able. In  virtue  of  that  deed,  therefore,  the  heirs  of  Oomda 
Beebee  are  entitled  to  take  the  amount  of  her  dower  out  of 
the  estate  of  her  deceased  husband.  Out  of  the  whole  debt 
Of  a  dangh.  of  dower,  viz.,  seventy-five  thousand  rupees,  eighteen  thon- 
hnsband  a      ^^^  soveu  hundred  and  fifty  will  be  deducted  on  accouutof 

brother  and     ^j,^  share  of  her  husband ;  and  Qaim  Beebee  will  get  half  or 
three  suters.  9  -%t  o 

thirty-seven  thousand  five  hundred  rupees;  the  widow's 
brother  will  obtain  seven  thousand  five  hundred  ;  and  her 
three  sisters  three  thousand  seven  hundred  and  fifty  each. 

CASE  VII. 
Q.  A  person  died,  leaving  three  wives.  By  his  elder  wife 
he  had  a  daughter,  who  died  before  her  pareuts,  leaving  two 
sous  and  four  daughters.  The  elder  wife  lived  with  her 
husband  for  a  period  of  upwards  of  sixty  years,  and  her  deatb 
occurred  some  years  subsequently  to  his,  without  her  ever 
having  realized  the  sum  due  to  her  on  account  of  dower.  By 
his  second  wife  he  had  a  daughter,  who  is  still  living,  and 
is  now  the  plaintiff  in  this  action  to  recover  the  paternal 
estate.  His  third  wife  died  childless.  The  sons  and 
dangbters  of  the  deceased  proprietor  by  his  elder  wife,  being 
six  in  number,  are  still  alive,  and  the  elder  son,  who  is  the 
defendant,  pleads  in  answer  to  the  claim,  in  the  first  placoj 
that  the  whole  proceeds  of  the  estate  are  not  sufficient  to 
answer  the  demand  of  dower  due  to  the  elder  wife,  which 
amounts  to  fifty  thousand  rupees;  that^in  the  second  place, 
admitting  the  value  of  the  estate  to  exceed  the  sum  men- 
tioned, the  defendant  and  his  brethren,  who  are  children  of 
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the  danghter  of  the  elder  wife  (there  being  no  other  legal 
sharers  or  refiidoaries)  are  entitled  to  her  eighth  share  of 
the  property,  in  addition  to  the  stipulated  amoant  of  dower; 
and  that,  in  the  third  place,  the  plaintiff,  who  calls  herself 
the  daughter  of  the  second  wife  of  the  deceased  proprietor, 
was,  in  point  of  fact,  the  daughter  of  the  slave  girl  of  his 
(the  defendant's)  grandmother,  who  was  never  married  to 
bis  grandfather,  and  that,  consequently,  she  had  no  right  or 
title  to  succeed  to  any  part  of  the  property.  But  the  plain- 
tiff denies  the  truth  of  this  latter  allegation,  nor  can  the 
defendant  adduce  any  evidence  to  substantiate  it ;  neither 
is  he  able  to  bring  forward  any  deed  showing  that  the  amount 
which  he  claims  as  the  dower  of  his  grandmother,  was  ever 
settled  upon  her.  Under  these  circumstances,  the  question 
is,  if  a  married  woman  live  with  her  husband  for  a  period 
exceeding  sixty  years,  and  during  the  whole  of  this  time  does 
not  obtain  from  him  the  sum  due  to  her  as  dower,  nor  from 
his  estate  after  his  decease,  and  subsequently  die,  having  had 
a  daughter,  who  died  during  the  life-time  of  her  parents,  are 
the  children  of  such  daughter  legally  competent  to  claim  the 
Bum  due  to  their  grandmother  on  account  of  dower  ? 

B.     Dower  is  a  constituent  part  of  a  marriage  contract,  Dower   of  a 

and  it  is  an  established  point  of  Law  that  it  continues  to  be  woman  claim- 

a  debt  due  from  the  husband,  until  it  shall  have  been  satis-  ^^^q^^I)!'^ 

fied  or  remitted.     The  children  of  the  daucrhter,  who  died  ^'^®"»  "^*:. 

**         '  withstanding 

before  her  mother,  are  ranked  among  the  distant  kindred  of  any  lapse  of 
tbeir  grandmother,  and  they  are  her  heirs,  provided  there  are 
no  preferable  claimants,  such  as  legal  sharers  or  residuaries  ; 
aud  they  are  therefore  entitled  to  claim  the  sum  due  to  her 
ou  acconnt  of  dower.  Lapse  of  time  is  not  a  legal  impedi- 
ment to  a  claim  of  dower.  Some  modern  lawyers,  indeed, 
arguing  on  the  ground  of  there  being  many  false  claims  pre- 
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f erred  iu  these  days,  nrge  the  propriety  of  rejecttng  tbofli 

Baleaof  limiu  of  very  long  standing*     The  term  of  limitf^on  acoordingti 
Htion  accord-  .      ,^  i    .t  .  ,  a  t  ^        xi.       ; 

iDg  to  modern  Bome  18  three  and  thirty  years.    According  to  otbeis « 

cefved  an.*^    should  be  restricted,  to  a  cycle,  which  is  interpreted  bj 

thorifeies.         some  to  signify  thirty,  and  by  some  eighty  years.    Snpp» 

ing  then  the  amount  of  dower  claimed  to  be  established,  th 

Law  relative  to  limitation  is  as  above  speciBed.    In  tin 

event  of  its  not  being  established,  reooarse  mnst  hehii, 

agreeably  to  the  opinion  of  the  two  disciples,  to  an  usee- 

taininent  of  tlie  pi-oper  dower  of  the  defendant's  grani 

mother  and  also  of  the  plaintiff's  mother.* 


CASE  VIII. 

Q.  A  person  lays  claim  to  certain  property,  in  virtue  i 
an  alleged  gift,  and  snbseqnently  in  virtue  of  inheritsBff. 
Is  oppngnancy  so  far  established  as  to  defeat  the  cfc 
by  reason  of  the  different  assertions,  with  respect  to  ^ 
mode  by  which  the  right  accrued  7 


Case  of  a 
claim  by  pnr- 
chase  and  by 
inheritance 
by  the  samo 
individual. 


R.  There  is  no  express  rule  of  Law  which  declares  tW 
claim  of  inheritance  should  be  maintained,  if  made  at  atioi 
subsequent  to  the  claim  of  gift,  but  there  is  legfal  oppof 
nancy  if  the  claim  of  inheritance  be  prior  in  point  of  dat^S 
as  is  laid  down  iu  the  Foosool,  cited  in  the  Ihrahim  Shaheer 
"li  a  person  lay  claim  to  a  house,  alleging  that  he  b^ 
purchased  it  from  his  father,  and  afterwards  claim  i^'' 
virtue  of  inheritance,  the  claim  should  be  admitted;  ha^' 
he,  in  the  first  instance,  claimed  the  house  iu  right  of  inherit 
ance,  and  afterwards  in  right  of  purchase,  the  claim  tiho^ 
not  be  admitted,  oppngnancy  being  established.^'  ^ 
reason  of  this  appears  to  be,  that  the  right  of  inheriii&D^ 

*  See  Prin.  Claims,  &o.,  1,  and  Note. 

Note. — On  the  subject  of  limitation,  vide  -deoiaion  referred  i^  * 
page  279. 
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)s  not  ailaoh  to  any  thing  tbat  was  not  the  property  of  the 
^ea^ed  at  the  time  of  hia  death*  A  claiui^  therefore,  of  in- 
'itauce  Buppoaes  the  right  of  property  to  be  vested  in  the 
ceased  at  the  time  of  his  death ;  but,  by  a  claim  of  parchase, 
>  right  is  supposed  to  be  vested  in  the  claimant  himself 
fore  the  death  of  the  former  proprietor,  iu  which  there  is 
e  videot  oppugnancyj  the  case  being  the  same  as  if  he  had 
at  admitted  the  right  to  beloug  to  another,  and  afterwards 
iuined  it  for  himself.  Therefore  a  claim  of  purchase  can 
ver  be  entertained  after  a  claim  of  iuheritunce  preferred  by 
e  and  the  same  individoal.  But  it  is  otherwise  where  the 
iim  of  purchase  precedes  that  of  inheritance ;  because,  when 
a  title  to  the  thing  ia  virtue  of  purchase  is  advanced,  the 
^lit  thereto  is  maintained  to  have  vested  in  the  claimant 
>!ore  the  death  of  the  former  proprietor,  and,  by  advancing 
title  of  inheritance,  he  claims  the  property  of  the  deceased, 
hich   does  not  constitute  oppngnancy  of  such  a  nature  as 

affect  the  admissibility  of  the  claim  ;  as  is  declared  iu 
e  Ibrahim  Shahee, — ''Oppuguanoy  affects  the  admissi- 
ility  of  a  claim,  only  where  it  is  adduced  to  render  null  and 
)id  the  acknowledged  title  of  another  individual/'     So  also 

the  F00800I  Imadeeya, — "  Should  a  person  allege  that 
)rtain  property  belongs  to  such  a  one,  and  afterwards  claim 
as  belonging  to  himself,  his  claim  is  inadmissible,  as  affect- 
g  the  acknowledged  interest  of  another/'  And  this  conse- 
lence  must  necessarily  arise  where  a  claim  by  purchase 

preferred  subsequently  to  a  claim  preferred  iu  virtue  of 
iheritance.  It  is  laid  down  also  iu  the  same  authority, 
lat  *'if  a  person  having  property  in  his  hands,  should 
lake  use  of  such  expressions  as  the  following :  '  This 
oes  not  belong  to  me,  or  I  have  no  right,  title  or  interest 
ixerein,'  at  a  time  when  there  was  no  ostensible  claimant 
0  such  property,  and  subsequently,  on  a  claim  being  pre- 
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{eri*ed|  the  party  in  poBsession  Bboald  assert  thairhehimseli 
is  the  rigbtful  owner,  it  is  fair  and  admissiblej  notwithstaud- 
ing  the  oppagnancy;  because,  by  the  use  of  sacb  ezpres* 
sions,  there  is  no  admission  of  a  right  vesting  in  auy  parti* 
cular  person,  and  oppugnancy  affects  the  admissibility  of  i 
claim,  only  where  it  is  adduced  to  render  null  and  yoid  the 
acknowledged  title  of  another  individual/'  Upon  this  pri& 
ciple,  as  the  claim  by  purchase  does  not  involve  the  admi» 
sion  of  the  right  being  vested  in  any  other  person,  so  & 
subsequent  claim  by  inheritance  does  not  render  null  and 
void  the  acknowledged  title  of  another  individual.  BesicJeS] 
there  is  no  difference  between  a  claim  of  inheritaQce  pre- 
ferred subsequently  to  a  claim  of  purchase,  and  a  claim  ol 
inheritance  preferred  subsequently  to  a  claim  o£  gift ;  nor  i^ 
there  any  difference  between  a  claim  of  purchase  preferred 
subsequently  to  a  claim  oE  inheritance,  and  a  claim  of  gin 
preferred  subsequently  to  a  claim  of  inheritance.  Neitbei 
the  claim  of  the  gift  nor  of  the  purchase  involves  the  ad 
mission  of  the  right  being  invested  in  any  other  person 
Andofaolaim  which  right,  if  acknowledged,  would  be  rendered  null  ant 
inheritance/  void  by  a  subsequent  claim  of  inheritance.  But  should  th 
ordera  of  the  claims  be  reversed,  this  will  occur ;  because  bj 
the  claim  of  inheritance  the  right  is  admitted  to  have  remain 
ed  vested  in  the  former  proprietor  up  to  the  day  of  his  deatl 
which  right,  so  acknowledged,  the  subsequent  claim  of  g^' 
or  purchase  is  adduced  to  render  null  and  void,  by  which  th 
Judgment  oppugnancy  occasioning  disability  is  established.  In  the  (^ 
fouuXd.  i^  question  therefore  the  claim  should  be  entertained,  am 

without  reference  to  the  oppugnancy,  it  should  be  decide* 
on  its  merits,  according  to  the  established  mode  of  proceed 
iug ;  that  is,  by  evidence  or  by  acknowledgment,  orby  refosi 
of  purgation  by  oath ;  according  to  the  Ashbah'O  Nuzayif)'^ 
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'^  The  deolBion  of  a  Jadge  shoald  be  foanded  on  evidence,  or 
oa  acknowledgment,  or  on  refusal  of  purgation  by  oath.* 

CASE  IX. 
Q.  Dispute  exists  between  the  plaintiff  and  defendants, 
the  former  claiming  six  houses  which  are  iu  the  possession 
of  the  latter,  alleging  that  they  are  his  patrimonial  propei^ty. 
This  the  defendants  admit,  but  plead  that  the  ancestor  of  the 
plaintiff  mortgaged  the  premises  to  their  ancestor  for  the 
sum  of  seven  Imndred  and  seventy-five  rupees ;  they  state 
that  they  have  no  deed  of  mortgage,  bat  that  the  fact  is  re- 
corded in  the  account  books  of  their  ancestor.  The  plaintiff 
replies  that  he  had  heard  from  his  mother,  who  was  the  mort- 
gagor of  the  housed,  and  also  from  others  of  his  relations, 
that  the  debt  for  which  the  houses  were  mortgaged  amounted 
only  to  four  hundred  and  forty-six  rupees.  The  parties  have 
no  evidence  to  prove  the  truth  of  their  respective  allegations 
respecting  the  amount  of  the  sum.  Under  these  circum- 
stances, to  which  of  the  parties'  assertions  should  credit  be 
given  f  Are  the  account  books  of  the  defendants,  unsupport- 
ed by  other  proof,  admissible  as  evidence,  or  can  the  mort- 
gage be  redeemed  on  payment  of  the  sum  mentioned  by  the 
plaintiff  as  constituting  the  original  debt,  and  to  which  of 
the  parties  should  an  oath  be  administered  ? 

B.     The  defendants  admit  that  the  houses  mortgaged  to  Case  of  a  dis- 

them  are  the  ancestorial  property  of  the  plaintiff.    The  only  a  debtor  and 

dispute  arises  from  a  difference  in  the  statement  regarding  the^ouiSiof 

the  amount  of  the  debt,  on  account  of  which  they  were  mort-  *  ^^^^  ^^ 
'  *'  mortgage. 

gaged.  The  plaintiff  admits  a  debt  of  four  hundred  and 
forty-six  rupees,  and  denies  the  excess  above  that  sum  claim- 
ed by  the  defendants.     They  have  no  proof  of  the  excess 

•  See  Prio.  Olaims,  &o.,  22  and  23. 
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Private  ao- 
ooQot  booka 
not  admiasi- 
ble  evidence. 


Caao  of  a  dis* 
puto  between 
the  widow 
and  the  other 
Leira  as  to  her 
having  receiv- 
ed property 
from  her  hus- 
band. 


And  as  to  the 
value  thereof. 


And  as  to 
the  terms  on 


claimed  by  ihem.  The  assertion  on  oatli  of  the  plaintiff 
should  be  credited ;  for  be  deuiea  the  excess  of  the  claim 
alleged  by  the  defeudants.  An  oath  should  be  administered 
to  him.  and  he  should  swear  that  he  heard  from  bis  mother 
and  relations  that  the  houses  were  mortgaged  in  secnritjoE 
a  debt  not  exceeding  four  hundred  and  forty  •six  rupees^  and 
that  he  never  heard  the  debt  mentioned  as  exceeding  thak 
sum.  The  account  books  of  the  defendants^  unsupported  by 
proofj  are  not  admissible  as  evidence.* 

CASE  X. 

Q.  After  the  death  of  the  husband,  if  it  cannot  be  proved 
with  what  intention  he  bestowed  ou  his  wife  money  and 
effects  during  his  life-time^  is  her  assertion  to  be  credited 
according  to  Law,  or  is  the  assertion  of  the  husband's  heirs 
entitled  to  a  preference,  in  determining  with  what  intention 
the  deceased  parted  with  his  property  ? 

R.  If  the  assertions  of  the  widow  and  the  heirs  should  be 
at  variance  on  this  point,  the  heirs  asserting  that  the  hus- 
band had  given  to  the  widow  certain  property,  and  she 
denying  the  receipt  of  such  property,  in  this  case  it  is  incum- 
bent on  the  heirs  to  adduce  witnesses  ;  and,  if  they  have  no 
evidence,  the  denial  of  the  widow  on  oath  will  be  credited. 
Such  also  is  the  rule  of  proceeding  if  their  assertions  should 
be  at  variance  with  regard  to  the  value  of  the  property  re- 
ceived :  the  heirs  asserting  that  the  widow  had  received  pro- 
perty to  a  certain  amount,  and  sh^  stating  it  to  have  been  of 
less  value.  If  their  assertions  should  beat  variance  ou  another 


*  See  Prin.  Claims,  &c.,  24.  The  plaintiff  in  this  action  maj,  in  one 
point  of  view,  be  said  to  have  been  the  defendant^  as  a  larger  claim  was 
brought  against  him  than  he  admitted  to  be  just. 

Note.— On  Spl.  App.  Petition,  No.  91  of  1849,  the  Madras  Sadder  Udalat 
ruled  on  20th  August  1849,  in  a  case  between  two  Mahomedans,  that  a 
merchant's  accounts,  if  satisfactorily  proved,  constitute  in  themselvee 
documentary  evidence  sufficient  to  establish  a  claim  to  payment  for  goods 
delivered.— FtJe  also  Sees.  XL  and  XLIXI,  Act  II  of  1855,  rolati?e  to  the 
admissibility  of  books  of  basiness.— £d. 
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point :  tlie  heirs  stating  that  the  husband  had  given  her  the  wbich  ifc  was 
property  in  satisfaction  of  her  dower,  and  she  alleging  that  ^®^®*^®^' 
she  had  received  it  as  a  gratuitous  gift,  it  is  incumbent  on 
the  widow  to  adduce  witnesses,  and  if  she  have  no  evidence, 
the  assertion  on  oath  of  the  heirs  will  be  credited.     If  their  And  as  to 
assertions  should  vary  regarding  the  household  property,  honaehom  ^ 
the  widow  claiming  the  property  as  her  own,  and  the  heirs  property. 
asserting  that  it  belonged  to  the  husband,  and  neither  of 
the  parties  have  witnesses  to  prove  their  respective  iillega- 
tions,  such  part  of  the  property  as  is  usually  appropriated 
to  female  uses,  will  be  made  over  to  the  widow,  on  her 
corroborating  her  claim  by  oath,  and  such  part  as  is  usually 
appropriated  to  male  uses,  will  belong  to  the  heirs  on  the 
same  condition ;  and,  with  respect  to  property  of  a  common 
natare,  there  exists  some  difference  of  legal  opinion.     Ac- 
cording to  the  opinion  of  Aboo  Haneefa,  the  property  will 
belong  to  the  survivor  of  the  parties  to  whom  it  was  alleged 
to  have  appertained,  after  oath  being  made  by  the  survivor. 
In  this  case  the  survivor  is  the  widow;  and  according  to 
the  opinion  of  Moohummud,  it  will  belong  to  the  heirs  of 
the  husband.     According  to  the  opinion  of  Aboo  Yoosuf, 
such  part  of  the  property  as  might  naturally  have  formed 
the  peculiar  property  of  the  widow,  with  reference  to  her 
condition  in  life,  should  belong  to  her ;  and  the  remainder 
to  the  heirs  of  the  husband,  and  the  survivorship  of  either 
party  can  make  no  difference,  as  the  deceased  husband  is 
represented  by  his  heirs.* 

CASE  XI. 

Q.  A  plaintiff  claims  the  property  of  a  person  named 
Bazeed  Khan,  five-and-twenfcy  or  thirty  years  after  his 
death,  alleging  that  she  is  his  daughter.  The  defendant 
in  reply  pleads  that  Mussummaut  Rai  Bail,  the  mother  of 

•  See  Prin.  Claims,  &c.,  24  to  30. 
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the  plaintiff,  w^as  the  hurum  (ooncabine)  o£  het  father, 
and  the  slave  of  Burree  Beebee,  his  wife,  and  that  she  was 
never  married  to  Bazeed  Elhan,  One  witness  adduced  bj 
the  plniotiff,  states  his  conjecture  that  a  marriage  took  place. 
Under  these  circamBtances,  is  the  claim  of  iuheritaoce 
set  ap  by  the  plaintiff  established  7  And  on  wMch  of  the 
parties  does  the  onus  legally  lie  of  proving  or  disproving 
the  marriage,  on  the  plaintiff  who  makes  the  claim,  not- 
withstanding the  adiuission  of  concabinage  by  the  defend* 
ant?  or  will  the  Law  presume  the  marriage  of  Rai  Baili 
until  disproved  by  the  defendant  7 

Rule  in  cases       R,     The  plaintiff,  five-and- twenty  or  thirty  years  after  the 

of  deoiftU  .^ 

death  of  Bazeed  Khan,  has  sned  the  defendant  for  the  pro- 
perty left  by  that  person,  alleging  that  she  possesses  tbe 
right  of  inheritance  as  his  daughter.  The  defendant,  ia 
answer,  pleads  thiit  MiAsaummaut  Rai  Bail,  the  mother  of  tbe 
plaintiff,  was  the  hurum,  or  concnbine,  of  Bazeed  Khan,  an^ 
the  slave  of  his  wife,  Burree  Beebee,  and  that  she  was  never 
married  to  Bazeed  Khan.  This  answer  involyes  a  denial  of 
the  plaintiff's  having  any  right  of  inheritance  of  danghtefi 
by  reason  of  her  mother's  not  having  been  married  to  Basxd 
Khan;  audit  further  contends  that  the  plaintiff's  mother 
was  the  skve  of  the  wife  of  Bazeed  Khan,  and  the  coiicu- 
bine  of  that  person.  According  to  the  Moohnmmudan  Lav 
it  is  necessary  in  all  claims,  that,  after  the  defendant  las 
denied  the  claim,  the  plaintiff  should  prove  it;  and  it  certainly 
is  not  incumbent  on  the  defendant  to  prove  the  invalidity 
and  insufficiency  of  the  plaintiff's  claim,  which  amply  ap* 
pears  from  his  denial ;  except  in  a  case  where  the  defendant 
urges  a  plea  to  repel  the  claim  of  the  plaintiff,  on  proof  of 
And  in  special  which  plea  the  original  claim  of  the  plaintiff  falls  to  the 
ground,  and  which  plea  involves  a  partial  admission  of  the 
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plaiotiEE^s  claim.  In  sncli  case  it  becomes  requisite  for  the 
defendant  to  establish  bis  plea.  For  instance,  Zeyd  sues  Example. 
Omar  for  a  debt  of  one  thousand  rupees,  and  Omar,  with  a 
view  to  repel  the  claim^  pleads  re-pay  men  t  of  themouey  bor- 
rowed, lu  this  instance  it  is  incumbent  on  Omar  to  prove 
the  re-payment,  which,  if  he  shoald  fail  to  do,  the  claim  of 
Zeyd  to  the  sum  in  dispute  will  be  established  ;  because  the 
plea  of  Omar  involves  an  admission  that  the  debt  was  origin-  Exception  in 
ally  incurred.  It  would  have  been  otherwise  had  the  plea  of  ^afpi^r^' 
the  defendant  not  involved  a  partial  admission  of  the  claim^ 
and  had  expressed  a  total  denial.  For  instance,  Zeyd  sues 
Omar^  the  son  of  Khalid,  by  his  wife,  Hinda,  for  half  the  pro- 
perty left  by  Khalidf  calling  himself  the  half-brother  of  Omar 
and  eon  of  £%a2ic2  by  another  wife  {Zeinub).  Omar  in  answer  Example. 
pleads  that  Zeinub,  the  mother  of  Zeyd,  was  always  the  wife 
of  Buhr,  and  that  she  could  not  therefore  be  the  wife  of 
KJialid,  nor  could  Zeyd  be  the  son  of  Khalid.  In  this 
instance  it  is  permitted  to  the  defendant,  Omar,  to  prove 
the  marriage  between  Zeinub  and  BuJcr.  If  he  prove  it, 
the  claim  falls  to  the  ground ;  and  if  he  do  not  prove  it, 
still  it  will  be  incumbent  on  Zeyd  to  prove  the  marriage  of 
his  mother  with  Khalid,  or  the  fact  of  his  being  the  off- 
spring of  Khalid,  in  some  other  mode,  before  he  can  be 
entitled  to  a  moiety  of  the  inheritance.  In  the  suit  iu 
question  the  defendant  denies  the  fact  of  the  plaintiff's 
mother  having  been  married  to  Bazeed  Khan,  and  states  her 
to  have  been  the  slave  of  the  wife  of  Bazeed  Khan,  and  con- 
cnbine  of  that  person.  This  answer  therefore  involves  a 
total  denial  of  the  plaintiff's  claim.  The  defendant,  if  he 
pleases,  is  at  liberty  to  bring  evidence  to  prove  that  the 
plaintiffs  mother  was  the  slave  of  the  wife  of  Bazeed  Khan, 
in  the  legal  acceptation  of  the  term,  and  should  he  prove  it, 
her  claim  will  fall  to  the  ground ;  but  should  he  fail  to  prove 
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it,  or  decline  doing  so  altogether,  still  it  is  incumbent  on 
the  plaintiff  to  prove  her  mother's  marriage,  or  to  establish, 
by  some  other  mode,  the  fact  of  her  being  the  offspring  o! 
Bazeed  Khan,  without  which  she  is  not  entitled  to  the  inherit- 
ance. The  witness  who  states  that  he  conjectures  the  mother 
of  the  plaintiff  was  married,  admits  that  the  ceremony  did  not 
take  place  in  his  presence,  and  that  he  never  heard  Bazeed 
Khan  acknowledge  the  marriage ;  and  he  states  farther  that 
his  conjecture  is  founded  on  the  fact  of  fornication  having 
been  strictly  prohibited  in  the  time  of  Eajiz  RiLhmut,  (the 
Rohilla  rnler);  whence  he  concludes  that  the  intercoarse 
between  Bazeed  Khan  and  the  plaintiff's  mother  must  have 

Of  conjeofcnr.  been  matrimonial.     Such  conjectural  evidence  however  is 
al  evidence.  _  .     t  i.  .  i  •» 

not  admissible  in  Law;  for  it  is  necessary  that  a  witness 

should  possess  firm  belief.  The  defendant  has  admitted  that 
the  plaintiff's  mother  was  the  hv/rum  of  Bazeed,  yet,  taken 
along  with  the  context,  the  use  of  this  expression  cannot 
afford  any  argument  in  favour  of  the  marriage.  Although  the 
term  ^'hurum'*  does,  according  to  some  authorities,  signify 
a  married  woman,  yet,  according  to  the  popular  acceptationi 
it  is  usnally  meant  to  denote  slave  girls  and  the  like,  who 
are  taken  under  the  protection  pf  a  man,  and  kept  secluded) 
whether  married  or  not.  The  term  therefore  as  used  by  the 
defendant  (he  having  distinctly  asserted  that  the  plaintiffs 
mother  was  unmarried)  must  be  held  to  mean  a  concnbine 
merely.  Such  expression  therefore,  in  conjunction  with  the 
conjectural  evidence  of  one  witness,  cannot  raise  any  pre- 
sumption in  favour  of  the  marriage  of  the  plaintiff's  mother 
with  Bazeed  Khan* 

*  The  above  opinion  was  delivered  by  Moohummvd  Rashid  and  HawH 
Oollah,  the  two  establiehed  Law  offioers  attached  to  the  Court,  and  Jodg* 
ment  waa  given  accordingly  ;  but  Moulovee  Amaun  Oollah  (who  was  at  U>*^ 
time  officiating  for  Surajoodeenaa  Kazeeool  JToo^aO  delivered  an  opinion; 
declaring  that  the  marriage  was  established,  and  that  the  plaintiff  wti 
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CASE  XII. 

Q.  A  person  sues  a  woman  for  certain  property,  alleging 
at  she  is  not  the  danghter  of  the  person  whom  she  pretends 

be  her  father,  and  claimiug  the  property  as  his  right  of 
heritance.  Judgment  being  given  in  favour  of  the  defend- 
kt,  he  appeals  from  the  decision,  and  the  woman  dying, 
mdente  lUe,  he  retracbs  his  former  plea,  and  states  that  she 
ally  was  the  daughter  of  the  person  whom  she  pretended  to 
)  her  father,  but  that  he  has  a  right  to  succeed  to  her  pro- 
^rty  as  her  lawful  heir,  in  virtue  of  his  relation  to  the  per- 
n  whom  she  styled  her  father.  Admitting  the  truth  of  the 
at  plea,  is  he  entitled  to  take  advantage  of  it,  notwithstand- 
g  bis  denial  thereof  in  a  former  stage  of  the  proceedings  ? 

R.     It  appears  that  the  claimant,  during  the  life- time  of  the  ciRim  of  in- 
oman,  to  whose  property  he  lays  claim,  denied  her  being  Jeritanoe 
le  daughter  of  the  person  whom  she  called  her  father,  and  relation  of 

lerefore  entitled  to  the  inheritance.  The  opinion  is  ingenions  and 
ndite;  but  did  not  exactly  bear  upon  the  case.  It  does  not  thereforo 
em  neoeseary  to  famish  an  accarate  translation  of  it.  He  admitted  that 
establish  marriage,  it  was  necessary  that  evidence  should  be  given  in 
voor  of  it,  or  that  there  should  be  the  husband's  declaration ;  and  he 
so  admitted  that  the  fact  could  not  be  established  by  the  mere  conjee- 
ral  evidence  of  one  witness ;  bnt  he  contended  that  the  defendant,  by 
IniittiDg  that  the  plaintiff's  mother  was  the  hurum  of  Bazeed  Khan,  had 
ade  out  her  case.  He  quoted  several  works  of  great  authority  to  prove 
at  the  term  "  hurum**  signifies  a  married  woman  living  in  a  state  of 
elusion,  bat  in  this  case  (it  should  be  observed)  the  object  was  not  to 
certain  the  true  iutent  and  meaning  of  the  term,  bat  the  meaning 
taohed  to  it  by  the  defendant.  He  f  ortber  contended  that  continual 
•habitation  is  primd  facie  evidence  of  marriage ;  and  that  it  is  criminal, 
ithout  proof,  to  suspect  a  Mooaulmaun  of  so  improbable  an  act  as  that  of 
mioation ;  and  that  where  there  are  two  suppositions,  it  is  right  to  select 
lat  which  is  the  more  probable.  Bnt  the  question  (it  should  also  be 
>Benred)  in  this  case,  was  not,  what  degree  of  evidence  is  required  to 
(tablish  the  fact  of  marriage,  but  what  degree  of  evidence  it  was  neces- 
try  for  the  plaintiff  to  bring  forward  in  order  to  establish  her  claim,  it 
Qing  a  general  rule  of  Moohummudan  Law  that,  on  the  defendant's  denial, 
IS  plaintiff  must  adduoe  proof  of  the  claim.  Had  the  suit  been  brought 
>rward  to  set  aside  an  alleged  marriage,  the  presumption  must  undoubt. 
dly  have  been  in  favour  of  the  marriage ;  and  it  would  have  been  upheld 
y  hearsay  and  circumstantial  evidence,  such  as  cohabitation,  common 
!pate,  and  the  like. — See  Frin.  Claims,  Jbc,  21, 
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which  the  that  now,  after  her  deatb^  he  claimed  her  property,  fchrongt 
previoaaiy  the  medium  of  that  person  to  whom  he  denied  that  she  had 
istenoe.*^  ^^  ^"7  relation.  This  is  in  reality  a  claim  to  property  onder 
pretence  of  the  acknowledgment  of  a  relatioDi  and  is  not 
legally  admissible,  by  reason  of  itsoppngnancy;  accordiogto 
the  Foosool-i'Oostoorooshee,^^"  A  person  claimed  maintenance 
from  another,  alleging  that  he  was  his  brother ;  but  the  re- 
lation was  denied  by  the  person  from  whom  the  maintenance 
was  claimed.  Afterwards  the  claimant  died,  and  the  otber 
came  forward  as  heir  to  his  property  on  the  plea  that  ibe 
deceased  was  his  brother.  His  claim  cannot  be  admitted; 
for  this  is  not  legally  an  acknowledgment  of  relation^  whicb 
requires  freedom  from  oppugnancy :  it  is  in  fact  a  claim  io 
property."  Besides  the  claimant  did  not  content  himself, in 
this  instance,  with  a  simple  denial  of  the  relation  claimed  by 
the  deceased ;  but  ascribed  her  parentage  to  another  person, 
and  adduced  evidence  in  support  of  his  allegation,  and 
such  acknowledgment  is  binding  against  the  acknowleding 
party,  insomuch  that,  had  the  father  of  the  deceased  ascribed 
to  her  any  other  parent,  his  acknowledgment  of  that  fact 
would  have  been  good  against  him^  and  he  would  thereby 
have  been  incapacitated  from  again  claiming  her  as  his 
danghter.  In  the  Court  below  the  claimant  pleaded  tba^ 
the  deceased  had  asserted  a  person  to  be  her  father  who  was 
childless,  and  that  she  had  acquired -the  property  by  usnrp' 
ation  :  he  cannot  now  be  admitted  to  claim  the  property 
as  her  lawful  heir.* 

CASE  XIII. 
Q.     A  marriage  between  two  persons  is  alleged  to  have 
taken  place^  to  substantiate  which^  the  following  evidence 

*  See  Frin.  Claims,  &o.,  22. 
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18  addooed.  One  man  and  one  woman  depose  that  they 
^rere  present  in  the  assembly  at  the  time  of  the  marriage 
ceremony.  Another  man  and  another  woman  depose  that 
tbey  heard  the  alleged  hasband  acknowledge  the  marriage, 
and  another  man  deposes  to  the  fact  of  the  alleged  wife 
living  with  the  alleged  hosband  on  terms  of  conjagal  co- 
babitation.  Is  this  evidence  legally  sufficient  to  establish 
tbe  fact  of  the  nuptials  having  been  celebrated  ? 

R.    This  evidence  is  not  legally  safficient  to  establish  the  what  oonsti- 
fact  of  the  celebration  of  the  marriage,  becanse  the  several  de^e^of  mar- 
witnesses  depose  to  different  facts,  and  the  requisite  number  ^^^' 
do  not  combine  in  deposing  to  any  particular  circumstance 
in  proof  of  it.* 

CASE  XIV. 

Q.  If  an  appellant  in  a  suit  die  while  it  is  pending  and 
almost  ready  for  decision,  should  the  cause  be  decided  in  the 
presence  of  his  heirs;  and  if  the  right  of  the  respondent  be 
established,  are  the  heirs  of  the  appellant  answerable  for  tbe 
satisfaction  of  the  judgment,  or  is  it  requisite  that  the  re- 
spondent institute  an  action  de  novo  against  them  f 

B.    The  cause  should  be  decided  in  the  presence  of  the  Ao  action 
appellant's  heirs,  who  are  his  successors  and  legal  represent-  against  a  par- 

*  This  question  turned  npon  a  dry  point  of  eHdenoe.  The  depositions  of 
tbe  witnesses  wonld  doubtless  have  been  received  as  abundantly  safficient 
to  establish  tbe  stroogest  presumption  of  marriage,  so  as  to  confer  all  the 
lights  attendant  on  that  state  i  but  it  was  nerertheless  not  considered  to 
afford  sufficient  proof  of  the  iosulated  fact  of  tbe  celebration  of  the  nuptials ; 
although  taken  altogether,  it  was  enoagh  to  create  the  strongest  proba- 
biU^Cand  suffideat  for  all  legal  purposes)  that  marriage  had  taken  place. 
The  whole  doctrine  of  marriages,  as  will  be  seeo  on  reference  to  the  prin- 
ciples and  precedents  on  the  subject  contained  in  this  work,  favour  the 
Goostmction  here  laid  down. 
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ty  who  dies 
before  deoi- 
aioiii  may  be 
proeecated 
against  his 
heirs  without 
any  proceed- 
ing df  novo. 


Precedents  of  Claims 

atives.  If  tbe  right  of  the  respondent  be  proved,  and  the 
cause  of  action  be  a  specific  thiogi  it  should  be  delivered  to 
hifUi  or  if  it  be  a  sam  of  money,  it  should  be  paid  to  him 
out  of  the  appellant's  estate.  There  is  uo  necessity  to  insti- 
tute an  action  de  novo  against  the  heirs  of  the  appellant. 


CASE  XV. 

Q.  1.  If  a  woman,  sitting  behind  a  cnrtaioi  stretch  forth 
her  hand  from  beneath  it,  and  sign  a  document,  saying  in 
the  heariug  of  witnesses,  that  she  had  executed  that  doea- 
ment  in  favour  of  her  husband,  and  the  witnesses,  who 
called  on  to  prove  the  document,  state  that  they  attested  it 
by  desire  of  the  woman,  who  was  behind  a  curtain,  whom 
they  do  not  know  by  sight,  and  with  the  sound  of  wbosa 
voice  even  they  are  unacquainted,  in  this  case  is  the  evi- 
dence of  such  witnesses  legally  sufficient  to  prove  that  the 
woman  who  signed  the  document  was  in  reality  the  wife  of 
such  person  f 


To  prove  the 
identity  of  a 
concealed 
woman,  it  is 
reqaisite  that 
one  of  the 
witneesea  to 
her  signature 
flhonld  haTO 
seen  her  per- 
son. 


B.  1.  If  any  man  among  the  witnesses  saw  the  woman 
with  his  own  eyes,  and  the  rest  were  unanimously  satisfied 
with  his  assurance  that  she  was  in  reality  the  wife  of  snck 
person,  then  their  evidence  will  be  sufficient  to  establish 
her  identity,  but  the  evidence  of  witnesses  is  not  sufficient 
for  this  purpose,  from  the  mere  fact  of  hearing  her  vbice^i^l 
no  one  oE  them  had  seen  the  woman. 

Q.  2.  Supposing  that  the  woman  who  subscribed  her 
name,  while  concealed  behind  the  curtain,  had  been  seen  bj 
only  one  female,  and  that  the  rest  of  the  witnesses  weio 
satisfied  by  her  account  of  the  identity  of  the  womaOj  will 
their  testimony  in  this  case  be  sufficient  f 
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R.  2.    The  fact  cannot  be  proved  by  the  evidence  of  And  that  that 
witnesses  who  had  not  seen  the  concealed  woman^  and  who  J^^ie**"  ^  * 
satisfied  themselves  of  her  identity  by  relying  on  the  state- 
ment of  a  female  who  had  seen  her ;  bnt  had  the  witness 
who  saw  her  been  a  male,  the  corroborative  evidence  of  the 
rest  wonld  have  snfBced.'^ 

*  Prio.  Claims,  Ao.,  9. 

NoTi. — The  following  paaiage,  illostratiTe  of  the  coarae  of  prooednra  in 
Hthommedan  Conrti  oi  Law,  is  extracted  from  BaiUie's  Law  of  Sale,  Intro., 
p.  Izi.  **  The  parties  appear  in  person  before  the  Jndge,  and  the  plaintiff 
st&tei  hifl  case  yerbally.  It  is  necessary  that  he  should  indicate  the  subject 
of  his  demand  in  terms  sufficiently  clear  and  explicit  to  mi^e  it  known, 
And  also  assign  the  grounds  on  which  he  rests  his  claim.  If  his  statement 
be  rofficient  on  these  points,  his  suit  is  pronounced  to  be  worthy  of  a  hear- 
ing, and  he  is  entitled  to  a  direct  answer  from  the  defendant,  in  the  affirm- 
ative or  negative.  If  the  defendant  when  called  upon  by  the  Judge 
^nj  the  demand,  the  plaintiff  is  required  to  produce  his  CTidence.  If  his 
answer  be  that  he  has  none,  he  is  then  told  that  he  is  entitled  to  the  oath 
of  the  defendant.  If  the  defendant  decline  to  answer  yea  or  nay  to  the 
plaintiff's  demand,  his  silence  is  taken  for  a  denial,  so  as  to  entitle  the 
plaintiff  to  produce  his  CTidence.  If  the  defendant  acknowledge  the  de- 
mand, or  refuse  when  called  upon  to  swear  that  he  is  not  liable,  or  if  his 
liability  be  established  by  the  plaintiif  s  eyidence,  judgment  is  giyen  against 
bim  accordingly.  It  is  an  universal  rule  that  no  one  can  be  required  to 
prove  a  negative,  and  as  the  plaintiff  is  usually  in  the  position  of  the  per-^ 
•on  who  affirms,  and  the  defendant  of  one  who  denies,  the  oniM  prohandi  is 
generally  on  the  former,  and  the  presumption  is  in  favour  of  the  latter, 
wbose  word  and  oath  are  accordingly  said  to  be  preferred  or  entitled  to  the 
preference.  It  requires  some  skill,  however,  to  distinguish  who  it  is  that 
maintains  the  negative  in  a  suit,  as  reality,  and  not  appearances,  are  to  be 
ooaeidered.  Thus  when  the  trustee  of  a  deposit  says,  '*  I  have  returned 
it,"  his  word  and  oath  are  entitled  to  preference,  because,  though  he  affirms 
tbe  return,  he  denies  the  responsibility.  It  is,  therefore,  usual  in  treatises 
on  tbe  Moohummndan  Law  to  mention  under  the  diiferent  heads,  the  party 
whose  assertion  is  entitled  to  credit  in  the  event  of  disputes  regarding 
matters  of  fact."— Ed. 
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TABLE  OF  TERMS  OF  RELATIONSHIP. 


The  following  Table  of  the  Terms  of  the  different  degrees 
of  affinity  is  taken  from  the  Quanoon-i-Islam. 

A  man's        Fateimal  Relatives  or  Owlad.     ^Jljl 
Father,  ^^ 

Father's  brother) 


(elder), 


J 


.C 


Father's  brother) 
(younger),        ) 


^ 


Father's  sister,      is^i^i 

Father's  father, 
Father's  mother. 
Father's  father's  father, 
Father's  father's  mother. 


i  wife, 

his  I  son,  ^  ,.  ^. 

( daughter,  11^.  isji  ^ 

Swife,  i/^ 

son,  is^'^J^ 

daughter,  i:)4?  isJ"^ 

! husband,  ^^-^y^i 

son,  is  ^«-  lA^v' 

daughter,  <I^  isy^^ 


A  man's 
Mother, 


Maternal  Relatives  or  Al. 


jr 


e,t^-U 


Mother's  brother. 


Mother's  sister,      a^  u. .  iiia. 


Mother's  father. 
Mother's  mother. 
Mother's  father's  father, 
Mother's  father's  mother,    J^^ji 


Swife, 
son, 
daughter, 
!  husband, 
son, 
daughter. 


*U?  ^j4y^ 
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j^ 


A  man's  i\\i(e, 

Brother,  l^^^      his<80B, 

c  daughter,    u^^^ 

(husband,     is}^^ 
Sister,  u'^     her  5  son,  ^^ 

'daughter,    t^^ 

iwife,  j^. 

son,  ^J^'h'^^ 

daughter,    i/ji  -  isJ^Ji 
r husband,     u^  t>^  -  ^^^^  ^ 
Daughter,        i/^.      her  1  son,  ^^^y 

(daughter,    i/^-t/^-is^^y 
Grandson,  grand-*)  Vide  above,  son's  son  and  daughter,  and 

daughter,  )     daughter's  son  and  daughter. 

Great-grandson,  ^J^iji '  ^Jiji 

Great-granddaughter,       t^yjij*  -  i^^Ji^i 


A  man's 
Wife,     j)J^ 


her^ 


father,    ^'•*-«  -  L;-^ 
mother,   ^-'-•-i:^**^^^ 

iwife, 
son, 
daughter, 
!  husband, 
son, 
daughter, 

father,  -r-^  - 1/'^ 


,  mother,  ^^U.^^io^i^ 

TT    i_     J      ^'    I.'    I  brother,  elder,         ^V    his   wife    ^J^ 
Husband,  c^^  his-{  ,     ,      '  u        .  v      -t 

brother,  younger,  ^^^^'^-^jyi^-jji^his  wife, 


Note 


sister, 

, — Dr.  Hei'klotfl  says,  No  peculiar  epithets  are 


known  for  other  degrees  of  afBuitf. 
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For  the  sake  of  easier  reference  the  preceding  list  is 
arranged  below  in  alphabetical  order. 


Bap, 

v'^ 

father. 

Bayta, 

^ 

son. 

Baytee, 

^^■' 

daughter. 

Bhaee, 

^^. 

brother. 

Bhanja, 

I**'* 

sister's  son  (or  wife's  sis- 
ter's  son\ 

Bhanjee, 

^u>. 

sister's  daughter  (or  wife's 
sister's  daughter). 

Bhawuj, 

s-*'^ 

brother's  wife  (or  wife's 
brother's  wife). 

Bhow-naee, 

t^^^jii 

sister's  husband. 

Bhuteeja, 

(^ 

brother's  sod  (or  wife's 
brother's  son). 

Bhuteejee, 

,^. 

brother's     daughter     (or 
wife'sbrother'sdaughter). 

Buhoo, 

j«f 

son's  wife. 

Buhun, 

w«j 

sister. 

Chu-cha, 

^ 

father's  younger  brother. 

Chu-chanee, 

^'^ 

father's  younofer  brother's 

Chu-chayra  bhaee, 
Chu-chayree  buhun, 


wife. 
t^^U^L;^    father's  younger  brother's 

son. 
^^^j^^Ax^    father's  youngei*  brother's 

daughter. 


J^^^f  «^».5    paternal  grandfather. 

^^^Q^f  is^^'^    paternal  grandmother. 

Damad^Ui^or  Juwanee,      J^j^    mother's  daughter's   hus- 
band. 
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Daywur, 
Daywura, 
Daywurha, 
Daywuranee, 


Jayth, 
Jay'thanee, 

Joroo, 
Juwanee  ^b 


ATrmmx. 


jy.^' 


^iji'^  >  husband's  younger  brother. 

i/^jjid    husband's  younger  broth- 
er's wife. 


or  Damad 


husband's  elder  brother, 
husband's  elder   broUier's 

wife, 
wife, 
daughter's  husband. 


Khala,  H^- 

Khaloo  jJ  ^  or  Khulaee,      i^  ^ 
Khooshdamun,  ^^\l^J^ 

Khulay ra  bhaee^  i/  ^  Lr*^ 

Khulayree  buhun,  c^  i^j^^ 


mother's  sister, 
mother's  sister's  husband, 
wife's  or  husband's  mother, 
mother's  sister's  son. 
mother's  sister's  daugbi^''' 


mother^ 

mother's  brother, 
mother's  brother's  wife, 
mother's  brother's  son. 
mother's  brother's  daugh- 
ter. 

maternal  grandfather, 
maternal  grandmother, 
husband's  sister, 
daughter's  daughter, 
daughter's  son. 
daughter's  daughter. 

P'hoopa  or  P'hoop'ha,     ^?J^-V->«^ )  father's    sister's    husband 
P'hoopoo  or  P'hoo'phoO;  ^->«Jv:?^  )     (or  uncle). 


Ma  ^  or  Man, 

e)^-* 

Mamoo, 

^  to 

Mommanee, 

^u* 

Mowlayra  bhaee, 

i/^yy' 

Mowlayree  buhun, 

*a*f<^y» 

Nana, 

bC 

Nanee, 

'^^ 

Nanud, 

<MJG 

Natee  ^^orNutnee, 

^ 

Nuwasa, 

Uly 

Nuwasee, 

tf-'y 
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P'hoopee, 
PhoopTiee, 
P'hoopayra  bhaee, 
P'hoopayree  buhun, 
Pota  ^M  or  Potra, 
Potee  i/ji  or  Potree, 
Pur  dada, 
Pur  dadee, 

Pur  nana, 
Pur  nanee, 


father's  sister. 


u*  ^  ^j>}j^i    father's  sister's  son. 


Pur  pota  Gjjijj  or  Pur  potra  ^yj^i 
Pur  potee,  ^^iji  \ 

Pur  potree,  i^JiJi] 


Sas, 

Sala, 

Salee, 

Saroo, 

Sasur 

Taee, 


or  Soosra, 


Taeea, 

Taeera  bhaee, 
Taeeree  buhun, 


.J  13 


b(3 


father's  sister's  daughter. 

son's  son. 

son's  daughter. 

paternalgreat-grandfather. 

paternal  great-grand- 
mother* 

matemalgreat-grandfather 

maternal  great-grand- 
mother. 

great-grandson. 

great-granddaughter. 

Ti^ife's  or  husband's  mother. 

wife's  brother. 

wife's  sister. 

wife's  sister's  husband. 

wife's  or  husband's  father. 

father's     elder     brother's 

wife, 
father's  elder  brother, 
father's  elder  brother's  son. 
father's     elder     brother's 

daughter. 
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DESCRIPTION  OF  THE  NIKAH, 

OB 

MAHOMEDAN   MARRIAGE   CEREMONY, 

COLLECTED  FROM  THE  QlNOON-MSLiM. 


Neekah,  agreeably  to  the  sacred  Qoran,  and  the  Huddees*i-Nubuwee  (prophet- 
ical traditions)  depends  on  three  tilings  :  ist.  The  consent  of  the  man  and  wonaii ; 
2ndly.  The  evidence  of  two  witnesses;  3rdly.  The  settling  a  marriage  porUon 
on  the  wife. 

Men  of  property  usually  pay  the  whole,  or  sometimes  a  third,  of  the  dowry  at 
the  time  of  the  marriage,  whHe  the  poor  pay  it  by  instalments. 

The  ceremony  of  Neekah  is  in  general  performed  by  Qazees  who  have  been 
appointed  solely  for  the  advantage  of  the  ignorant  and  uneducated ;  men  of  sciencd 
however,  who  can  exercise  their  own  judgment,  have  no  occasion  to  have  recourse 
to  the  services  of  a  Qazee.  Being  masters  in  their  own  families,  they  can  soleas- 
nize*  matrimony  and  perform  the  funeral  obsequies,  &c.,  themselves^  against 
which  there  is  no  prohibition  either  by  God  or  the  Prophet. 

Although  it  is  usual  to  remunerate  the  Qazee,  he  is  not  entitled,  by  right,  to 
demand  a  fee  for  the  performance  of  the  Neekah  ceremony:  In  fact  it  is  consider- 
ed not  only  improper  and  unbecoming,  but  also  unlawful  in  a  Qassee  to  exact  a  fee 
from  a  Miissulmaun  who  wishes  to  enter  into  so  lawful  an  engagement,  sanctioned 
by  the  precepts  of  Mahomed. 

Before  the  performance  of  the  ceremony  the  Qazee  appoints  two  individuals  as 
witnesses  on  the  side  of  the  bridegroom,  and  desires  them  to  proceed  to  the  bride's 
party  and  request  them  to  issue  orders  regarding  the  Neekah,  and  to  state  the 
nature  of  the  marriage  portion. 

The  dowry  is  generally  fixed  in  proportion  to  that  which  other  females  of  tbe 
bride's  family  may  have  received,  and  after  the  amount  has  been  settled  tkt 
Qazee  asks  the  bridegroom  whether  he  is  satisfied,  and  on  his  replying  in  tbe 
affirmative,  proceeds  to  perform  the  service. 

*  Vide  on  this  subject  Maonaghten's  Frelixoiiiary  Bemarks,  p<  zxr* 
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In  tlie  first  place,  the  Muqna  and  Say  lira  (veils  which  cover  the  face  of  the 
bridegroom),  are  thrown  over  his  head,  and  he  is  made  to  gargle  his  throat  three 
times  with  water.  After  which,  he  is  seated  with  his  face  turned  towards  the  qibla, 
and  desired  to  repeat  after  the  Qazee  in  Arabic  :  I.  The  Ustugfar  (deprecation) ; 
II.  The  four  qools  (Chapters  in  the  Qoran,  commencing  with  the  word  qool,  i.e. 
"say,"  viz.,  the  109th,  112th,  113th  and  ri4lh) ;  HI.  The  five  Kul  may  (Creeds) ; 
IV.  The  Sift-e-eeman  (Articles  of  belief X  viz.,  Belief,  1st,  in  God ;  2nd,  in  his 
Angels;  3rd,  in  his  Scriptures ;  4th,  in  his  Prophets;  5th,  in  the  Resurrection 
and  Day  of  Judgment ;  and  6th,  in  his  absolute  decree  and  predestination  of  good 
and  evil;  v.  The  Doa-e-qoonoot  (prayer  of  praise).  If  the  bridegroom  be 
illiterate  the  Qazee  explains  the  meanmg  in  Hindoostany. 

The  Qazee  then  makes  the  bridegroom  repeat  after  him  in  Arabic  the  Neekah  ka 
Seega  or  marriage  contract,  and  points  out  its  signification.  After  which  he 
desires  the  Wukeel  and  bridegroom  to  join  hands,  and  directs  the  former  to  say 
to  the  latter,  '*  Such  a  one's  daughter,  such  a  one,  by  the  agency  of  the  Wukeel 
and  the  testimony  of  two  witnesses,  has,  in  vour  marriage  with  her,  and  such  a 
jointure  settled  upon  her  :  do  you  consent  to  it'' ?  The  bridegroom  replies,  "  With 
my  whole  heart  and  soul,  to  my  marriaee  with  this  lady,  as  well  as  to  the  above* 
mentioned  settlement  made  upon  her,  do  I  consent,  consent,  consent"  I  I  ! 

After  this  the  Qazee  offers  up  a  supplication  to  heaven  on  behalf  of  the  newly 
married  pair  saying,  **  Oii  great  God  !  grant  that  mutual  love  may  reign  between 
this  couple,  as  it  existed  between  Adum  and  Huwa  (Adam  and  Eve),  Ibraheem 
and  Sara  (Abraham  and  Sarah),  and  such  affection  as  was  between  Yoosoof  and 
Zuleekha  (Joseph  and  Potiphar's  wife),  Moosa  and  Snfoora  (Moses  and  his  wife 
Zippora),  his  highness  Mahomed  Moostufia  and  Aaysha,  and  his  highness  Ally 
ool-Moortooza  and  Faleema-ooz-Zohura. 

Having  finished,  the  Qazee  helps  himself  to  the  contents  of  a  tray  which  is 
placed  before  him  and,  having  blown  on  the  sugar-candy,  puts  a  small  bit  into  the 
mouth  of  the  bridegroom  and  delivers  the  pote  (or  glass  beads)  and  a  little  sugar- 
candy  to  the  bridegroom's  mother,  or  any  other  near  relative,  desiring  him  to 
convey  them  to  the  bride,  and  to  tell  her  that  she  must  henceforth  consider  herself 
married  to  such  a  person,  the  son  of  such  a  one ;  that  such  a  jointure  has  been 
settled  upon  her ;  and  that  she  is  to  chew  the  sugar-candy  as  emblematic  of  the 
sweets  of  matrimony,  and  wear  the  necklace  in  token  of  her  marriage. 

Thus  ends  the  ceremony.  After  it  is  over,  the  bridegroom  falls  on  the  necks  of 
his  friends,  kisses  their  hands  and  receives  their  congratulations.  A  slave  even 
on  such  an  occasion  is  allowed  to  embrace  all  the  gentlemen  present. 

Neekah  is  preceded  and  followed  by  festive  rejoicings,  an  account  of  which  is 
omitted  as  they  are  not  essential  to  the  validity  of  the  contract.  When  a  widow 
marries,  the  Neekah  ceremony  alone  is  performed,  and  the  shadee  or  rejoicings 
are  despensed  with. 

Although  it  is  in  strictness  considered  unlawful  in  a  Qazee  to  demand  a  fee, 
nevertheless  custom  has  provided  for  him  certain  voluntary  offerings  which  are 
never  withheld.  These  are  put  on  a  tray  which  is  placed  before  tfie  Qazee  during 
the  performance  of  the  ceremony,  and  generally  consists  of  sugar-candy,  dried 
dates,  almonds,  beetet  leaves,  and  two  and  a  quarter  rupees.  Sometimes  a  seer, 
or  a  seer  and  a  quarter  of  raw  rice,  some  sandal  in  a  cup,  with  a  pote  ka  luck-chha 
(necklace  of  two  strings  of  black  beads),  a  suit  of  clothes,  a  shawl,  and  other 
articles,  are  added,  according  to  the  means  and  inclination  of  the  persons  married 
'  and  their  friends. 
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DIVORCE, 

BY  AMIR-BA  YED,  OE  DELEGATION  OF  LIBEETY. 

The  following  decision  of  Mr.  C.  R.  Baynes,  late  Civil  Judge  of  Madura,  and 
subsequently  Puisne  Judge  of  the  Madras  Sudder  Udalut,  passed  on  the  24th  De- 
cember 1851,  relates  to  the  doctrine  of  "  Delegation  of  Liberty  of  Divorce"  de- 
scribed at  page  249  of  the  ist  Volume  of  the  Hedava,  under  the  title  •*  Amir-ba^ 
yed."  It  is  the  only  decision  on  the  subject  which  1  have  seen,  and  as  it  appears 
to  be  strictly  in  accordance  with  Mahomedan  law,  is  entitled  to  attention.  The 
judgment  was  evidently  based  on  passages  in  the  Hedaya,  to  which  however 
reference  was  not  made  in  the  original,  but  the  omission  has  been  supplied  b; 
notes. 

The  plaintiff  sued  for  recovery  of  dower  alleging  that  she  had  been  divorced  by 
her  husband,  the  let  defendant's  saying  to  her  *'  Mind  your  own  business,  }*oii 
shall  not  be  governed  by  me  in  future." 

The  1st  defendant  denied  having  divorced  the  plaintiff,  and  expressed  a  wish 
that  she  should  return  to  live  with  him. 

The  Moofty  Sudder  Ameen  (Mahomedan  law  officer  of  the  Court)  at  first  dis- 
missed the  suit,  being  of  opinion  that  plaintiff,  according  to  her  own  showing,  had 
no  case ;  and,  on  review,  after  reception  of  evidence,  and  entering  into  a  full  ex- 
position of  the  law,  adhered  to  his  original  decision. 

In  appeal,  Mr;  Baynes,  Civil  Judge,  pronounced  judgment  as  follows  :— 

Divorce,  talak,  under  the  Mahomedan  law  may  be  *'  express"  sareek,  or  by 
**  implication"  kinayat.* 

Express  divorce  may  be  of  two  kinds  : 

1st.  When  the  husband,  using  one  of  the  legal  formulas  prescribed  for  snch 
occasion,  and  which  are  explicitly  declared  not  susceptible  of  other  meaning  or 
interpretation,  pronounces  nis  wife  divorced,  and  directs  her  to  observe  ber 
"  edit,"  or  that  period  of  separation  from  him,  which  would  enable  her  to  marry 
another. 

2nd.  When  by  similar  expressions  he  makes  a  **  delegation  of  divorce/'  t4£wee- 
zal  talak,  or  gives  his  wife  an  '*  option"  or  •*  liberty"  of  divorcing  herself. 

"  Divorce  by  implication"  is  that  in  which  the  husband  uses,  for  either  of  the 
above  purposes,  expressions  which  may  constitute  or  effect  divorce,  but  which  the 
law  allows  him  to  explain,  or  affix  a  different  meaning  to,  at  his  pleasure,  or 
according  to  circumstances. 

The  *'  express"  terms  are  few  and  precise :  one,  to  be  employed  by  the  husbaai 
when  himself  divorcing ;  two,  when  allowing  his  wife  to  divorce  herself,  viz. : — 

1.  Injunction  of  "  separation,"  **  edit." 

2.  Permission  of  •*  choice,"  ••  iktiyar."t 

3.  Declaration  of  "liberty,"  ** Amirke-ba-yed-ke,"  and  each  of  these  tote 
several  corresponding  terms  of  **  implication." 

*  Hedaya,  I.  213,  t  Hedaya,  I.  244. 
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In  the  present  case,  **  divorce  by  implication"  is  not  pretended,  nor,  as  the 
Mahomedan  Sudder  Ameen  observes,  could  it  be  sustained  if  it  were ;  as  tlie 
husband  declares  himself  not  to  have  intended  divorce  by  any  expressions  used  by 
him  :  nor  is  "  express  divorce"  by  "  injunction  of  edit"  alleged.  It  therefore  only 
remains  to  determine,  ist,  whether  the  expressions,  stated  by  the  appellant  to  have 
been  used,  viz.,  **  Mind  your  own  business  ;'*  •*  You  shall  not  be  governed  by  me 
ht  future;"  be  equivalent  to  what  the  law  would,  if  uttered  in  Arabic,  esteem  an 
•*  express  delegation  of  divorce,"  either  in  the  way  of  "  permission  of  choice,"  or 
••  declaration  of  liberty ;"  and  2ndly,  whether,  if  so.  the  "  option"  or  "  liberty^' 
was  so  used  by  the  appellant  as  to  effectuate  a  legal  divorce. 

The  Sudder  Ameen  seems  doubtful  whether  either  of  the  expressions  does 
amount  to  such  delegation,  but  the  Civil  Judge  is  of  opinion,  that  the  phrase 
*'  Mind  your  own  business,"  ought  in  ecjuity*  to  be  so  considered  :  it  comes  as 
near  in  meaning  and  terms  to  the  prescribed  "  declaration  of  liberty"  as  can  rea- 
sonably be  expected  where  a  different  language  is  employed,  "  Amirke-ba-yed-ke" 
being  literally  '*  Your  business  is  in  your  own  hands."  But  granting  this,  and 
that  the  appellant  was  therefore  at  liberty  to  divorce  herself,  she  does  not  pretend 
that  she  availed  herself  of  that  liberty,  and  did  so  in  legal  manner,  or  indeed  at  all. 
The  delegated  authority  to  *  choose  divorce,"  or  "  take  liberty,"  remains  with  the 
wife  but  for  a  moment.  She  must  avail  herself  of  it  by  answering  *'  I  choose,"  or 
*'  I  take  or  accept,"  &c.  :  if  she  even  change  her  posture  before  answering,  her 
option  is  at  an  end. 

Moreover,  having  duly  availed  herself  of  such  option  and  so  become  "  divorced," 
she  would  be  bound  to  demand  from  her  husband  permission  to  pass  her  *'  edit" 
in  his  house  and  to  pass  it  there.  The  plaintiff  in  this  case  does  not  pretend  any 
such  compliance  with  the  law,  and  the  Couit  therefore  confirms  the  decree  of  the 
Sudder  Ameen  pronouncing  no  divorce  to  have  taken  place,  and  the  parties  to  be 
still  husband  and  wife  in  the  eye  of  the  law  :  as  also  so  much  of  the  decree  as 
rejects  the  plaintiff's  claim  to  dower  in  the  present  action.  For  dower  is  either 
*'  Moajil,"  prompt  or  exigible,  or  "  Muivajil,"  deferred  or  not  exigible.  It  is 
usually,  as  evidently  in  the  present  case,  partly  of  the  one  kind  and  partly  of  the 
other  :  a  portion,  the  exigible,  being  paid  on  the  marriage ;  and  the  remainder 
being  deferred,  and  not  exigible  till  the  termination  o(  the  marriage  by  death  or 
divorce.  The  plaintiff  (appellant)  is  clearly  suing,  as  being  divorced  for  that  whicit 
she  could  not  aemand  if  not  divorced ;  and  which  being  pronounced  not  divorced, 
she  therefore  cannot  have. 

NoTB  i.-»It  does  not  appear  to  have  been  decided  whether  exigible  dower  is 
barred  by  limitation  during  the  life  time  of  the  husband,  and  the  reason  is  explain- 
ed in  a  note  at  page  286  of  Macnaghten's  Principles  and  Precedents,  q.  v.  In  the 
present  case  it  is  not  shown  whether  exigible  dower  were  paid  or  not.  If  it  were 
not  paid,  the  reason  for  forbearance  to  demand  it,  ex  reverentia  maritali,  would  not 
apply,  and  therefore  it  is  a  question  whether  judgment  for  such  part  ought  not  to 
have  been  pronounced. — Vide  Macnaghten's  Pre.,  p.  293. 

Note  2.— Edit  is  defined  in  the  Hedaya,  Vol.  I.,  359,  to  be  *•  the  term  by  the 
completion  of  which  a  hew  marriage  is  declared  to  be  unlawful,"  and  must  be 
observed  whether  the  divorce  be  reversible  or  irreversible.  A  husband  is  bound 
to  provide  his  wife  with  subsistence  and  lodging  during  the  time  of  her  edit. — 
Hedaya,  Vol.  I.,  406 ;  Macnaghten's  Precedents,  p.  298. 

•  Hedaya  I.,  252,  253,  354. 
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DIVORCE, 

BY  KHOLA  OR  MUTUAL  CONSENT. 

One  mode  of  divorce  is  by  means  of  khola>  which  is  defined  in  the  Hedajrs, 
Vol.  I.»  314,  to  signify  *'  an  agreement  entered  into  for  the  purpose  of  dissolving  a 
connubial  connexion,  in  lieu  of  a  compensation  paid  by  the  wife  to  her  husband 
out  of  her  property."  The  only  case  I  have  come  across  on  the  subject  is  ^ilo* 
mized  below,  and  is  to  be  found  at  page  311  of  the  Decisions  in  1856  of  the  Sudder 
Dewanny  Adawlut,  Bengal. 

The  plaintiff  founded  her  claim  on  the  fact  of  divorce  and  sued  her  husband  (or 
payment  of  26,000  Rs.  due  on  a  kabinnama  or  deed  of  marriage  settlement. 

The  defendant  denied  the  divorce,  and  pleaded  relinquishment  of  dower  on  the 
part  of  the  plaintiff,  and  the  execution  by  her  of  a  kholanama,  or  deed  conseotisg 
to  the  dissolution  of  the  marriage. 

The  lower  Court  having  decided  in  favor  of  plaintiff,  the  defendant  appealed  to 
the  Sudder  Dewanny  Adawlut,  and  in  the  opening  address  his  Counsel  urg^ed,  that 
plaintiff  was  not  entitled  to  recover,  as  no  legal  divorce  had  been  proved,  and  the 
bare  fact  of  pleading  a  khola,  which  had  not  been  relied  on  by  the  plaintiff,  is  not 
sufficient  to  constitute  divorce. 

But  it  was  argued  on  the  other  side,  that  ttlaq  is  the  divorce  of  the  husbatidof 
his  own  will  alone ;  whereas  khola  is  a  divorce  asked  by  the  wife  for  a  considera- 
tion, which  the  husband  can  agree  to  or  refuse.  If  he  consent,  it  has  the  force  of  a 
tilaq.  If  he  refuse,  it  becomes  of  no  effect.  It  is  stated  in  the  Doort  Mookhtear. 
p;ige  307,  '*  A  husband  sues  on  a  khola  for  tl>e  consideration.  The  wife  denies 
khola ;  the  very  declaration  on  his  part  of  the  khola,  has  the  effect  of  a  tilaq; 
because  he  can  give  tilaq  arbitrarily."  Another  eminent  authority,  Fusool  Im- 
madeeya  (leaf  186,  second  page),  has,  in  like  manner  declared,  that  by  pleadmg 
a  khola,  he  has  admitted  a  tilaq  with  all  its  consequences.  A  passage  from  the 
Hedaya,  Vol.  I.,  page  314,  was  also  cited  to  show  that  a  single  divorce  is  irreversi- 
ble  under  khola  for  a  valuable  consideration. 

In  reply  it  was  maintained  on  behalf  of  the  appellant  on  technical  grounds,  that 
if  the  khola  has  the  effect  contended  for  plaintiff,  there  was  no  cause  of  action  wheo 
the  suit  was  instituted,  it  having  been  created  only  when  the  khola  was  pleaded. 

tke  Law  Officer.  ihe.r  Moofty. 

"  A  wife  sues,  for  her  dower,  lier  husband,  on  the  ground  of  a  divorce. 

"  The  husband  denies  the  divorce,  and  pleads  a  kholanama  in  bar  of  her  claim. 

"  The  asserted  divorce  is  not  proved  to  have  been  given  so  as  to  become  irre- 
vocable under  the  Mahomedan  law. 

The  kholanama  too  was  held  to  be  not  proved.  Does  the  mere  fact  of  tlie 
husband  pleading  a  kholanama,  have  the  effect  of  proving  a  divorce,  such  as  to 
entitle  the  wife  to  claim  the  immediate  payment  of  the  dower,  just  as  if  the  alleged 
divorce  had  been  proved?*' 
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Answer  of  the  Moopty. 

"  Under  the  circumstances  mentioned  in  the  question  put  by  tlie  Court,  the  fact 
of  the  husband  pleading  or  asserting  a  kliola  (which  means  a  divorce  in  lieu  of 
property)  will  have  the  effect  of  a  divorce,  and  will  entitle  the  wife  to  claim  the 
immediate  payment  of  her  dower,  just  as  if  the  divorce  had  been  proved. 

'Mn  page  481  of  the  Calcutta  Edition  of  the  Foosool  Emadee,  the  following 
passage  is  to  be  found,  '  It  is  stated  in  the  beginning  of  the  book  of  claims  of  the 
*  Mobsoot'  compiled  by  the  lawyer  Abool  Syse,  that  when  a  husband  claims  (it 
matters*  not  whether  the  husband  originally  be  a  plaintiff  or  defendant)  '  that  he 
has  entered  into  a  khola  with  the  wife,  and  the  wife  denies  the  khola,  the  statement 
of  the  wife  is  to  be  credited,  and  a  divorce  takes  place  itr  consequence  of  the 
husband  admitting  a  divorce,  for  an  admission  of  khola  is  an  admission  of  divorce 
according  to  the  precept  in  the  Hedaya'  (above  referred  to)  '  that  khola  is  an 
irreversible  divorce.' 

"The  next  passage  in  the  same  page  of  the  Foosool  Emadee  is,  '  It  is  stated  in 
the  chapter  of  divorce  of  Ihe  *  Futawa*ad-Deenaree,'  that  when  a  husband  claims 
or  pleads  a  khola  in  lieu  of  property,  and  the  wife  denies  the  khola,  divorce  takes 
place  in  consequence  of  the  husband  admitting  a  khola ;  and  the  claim  of  the 
husband,  as  to  the  compensation  for  khola,  will  be  left  as  it  stands,  that  is,  will 
entirely  be  dependent  upon  proof  of  such  transfer.* 

•*  In  the  Doorool  Mookhtear  and  Tuhtawee  of  the  Egypt  Edition,  page  190,  the 
following  precept  is  mentioned :  '  If  a  husband  claim  a  khola  in  lieu  of  property, 
and  the  wife  denies  the  khola,  divorce  takes  place  in  consequence  of  the  husband  s 
admission,  that  is,  of  khola,  which  is  an  implied  expression  of  divorce,  because  the 
fact  of  the  husband  pleading  or  allying  a  khola  is  an  admission  of  divorce  on  his 
part,  as  shown  above  by  the  precepts  of  the  works  above-mentioned,  and  as  further 
proved  by  the  author  of  the  Tuhtawee,  who  has  in  his  commentary  of  the  Doorool 
Mookhtear,  in  the  sanr>e  page  (190)  defined  the  terms  which  literally  means  *he 
admitted  a  divorce.' ' 

••  Again  in  page  191  of  the  same  edition  of  the  Doorool  Mookhtear,  there  is  this 
passage  :  'When  a  wife  claims  her  dower  and  maintenance  for  the  term  of  probation 
(editi,  upon  the  allegation  of  her  being  divorced  by  her  husband,  and  the  kusband 
claims  or  pleads  a  khola  (in  bar  of  both  the  claims  of  the  wife,  i.e.,  dower  and 
maintenance)  and  there  be  no  proof  of  the  allegations  of  either  of  the  parties,  the 
allegation  of  the  wife  (as  to  her  being  divorced  by  her  husband)  is  to  be  credited 
as  regards  her  claim  for  the  dower,  and  she  will  be  entitled  to  her  dower ;  for  it  is 
stated  in  the  Tuhtawee,  in  commenting  upon  the  above  passage  of  the  Doorool 
Mookhtear,  that  as  previous  to  the  alleged  khola  the  husband  was  liable  to  the 
dower,  his  claim  of  release  from  the  dower  on  the  ground  of  an  alleged  khola,  must 
be  inadmissible.' " 

Counsel  on  both  sides  having  been  heard  for  and  against  the  correctness  of  the 
Futwa,  the  Court  pronounced  judgment  as  follows  on  the  application  of  the  law  : 

"  On  perusal  of  the  pleadings  we  find  that  the  plaintiff  instituted  this  suit  for 
immediate  payment  of  her  dower,  on  the  allegation  that  the  defendant  had  turned 
her  out  of  his  house,  and  declared  that  he  had  divorced  her.  The  defendant 
denied  that  he  had  divorced  her,  and  pleaded  a  khola,  or  divorce  by  her  in  lieu  of 
consideration,  and  of  her  having  relinquished  her  claim  to  dower  under  a  previously 
executed  ibranama.  Here  then  is  an  admission  of  a  divorce,  but  accompanied 
with  a  special  plea  of  relinquishment  of  dower. 

*  The  words  within  the  parenthesis  are  the  Moofty's  own  constrootion. 
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**  The  futwa  of  our  law  officer  declares,  that  the  claim  by  a  husband  of  khda  is 
an  admission  of  a  divorce,  and  an  irreversible  divorce.  In  consequence  of  such 
pleading,  the  only  material  issue  left  for  the  Court  to  try,  and  decide,  was  the 
genuineness  of  the  ibranama,  and  ol  the  kholanama.  These,  the  Principal  Suddcr 
Ameen  has  decided  to  have  been  not  proved.  The  question  now  before  this  Court 
is,  whether  the  mere  pleading  of  a  khola  in  defence,  and  inability  to  prove  it,  en-  - 
titles  the  plaintiff  (o  claim  immediate  payment  of  dower,  notwithstanding  she  has 
failed  to  prove  such  a  divorce  by  her  husband  as  would  have  entitled  her?  We  are 
of  opinion,  that  as  the  defendant  has  rested  Iris  defence  on  the  ibranama  and 
kholanama,  it  has  that  effect.  The  plea  to  exempt  from  payment  of  dower  in  virtue 
of  a  kholanama,  is  an  admission  of  such  a  divorce  (that  is,  an  irreversible  divorce) 
as  entitles  a  wife  to  claim  immediate  payment  of  dower ;  and  the  release  from  such 
liability  is  dependent  on  proof  of  the  truth  of  the  kholanama  and  the  ibranama, 
the  burden  of  which  lies  on  the  defendant,  for  it  is  a  special  plea.^ 

The  arguments  on  these,  points  are  omitted  as  they  contain  nothing  be)-ond  -, 
comments  on  the  evidence. 

The  appeal  was  eventually  dismissed  on  the  following  grounds  i 

"  We  are  of  opinion,  after  a  careful  consideration  of  the  evidence  adduced,  and 
the  circumstantial  facts  on  record  in  the  case,  that  the  evidence  for  the  genuineness 
of  the  ibranama*  is  utterly  defective.  Only  one  witness  out  of  7  or  8  has  been 
produced  to  testify  to  it.  It  purports  to  have  been  executed  by  plaintiff,  under  the 
name  of  Wuzeerutoonnissa,  a  name  she  declares  she  never  bore;  and  there  is  no 
proof  that  she  was  so-called.  It  sets  forth  that  it  was  given  out  of  love  and  affection 
for  her  husband  ;  yet  bears  the  same  date  as  his  marriage  with  another  lady  who 
had  declared  she  would  not  enter  his  house  until  plaintiff  was  turned  out  of  doors. 
In  short,  the  terms  of  the  deed  with  the  reasons  forgiving  it  are  altogether  irrecon- 
cilable with  the  notorious  conduct  of  the  husband  to  the  donor,  and  the  known 
facts  opposed  to  it.  The  recital  of  it  in  the  kholanama  by  no  means  proves  its 
due  execution.  The  kholanama  is  certainly  proved  to  have  been  witnessed  accord- 
ing to  the  forms  prevalent  among  Mahomeaans  of  rank ;  but  there  is  a  reniarkable 
want  of  care,  evident  on  the  part  of  the  respectable  witnesses,  who  have  testified 
to  it,  to  ascertain  that  the  act  of  the  lady  was  free  and  unrestrained.  Finally,  the 
recorded  fact  that  no  fewer  than  six  complaints  of  ill-treatment  by  her  husband 
had  been  presented  to  the  Magistrate  by  the  plaintiff,  from  the  date  of  the  alleged 
ibranama  and  the  marriage  with  the  second  wife,  to  the  date  of  plaintiff  giving  op 
her  kabeenama  and  executing  the  kholanama,  is  sufficient,  together  with  the  other 
circumstances  above  alluded  to,  to  satisfy  the  Court  that  the  execution  of  the 
kholanama  was  not  a  voluntary  unrestrained  act.  It  is  therefore  a  nullity.  Decision 
of  the  Principal  Sudder  Ameen  affirmed  and  the  appeal  dismissed  with  costs." 

*  Deed  of  discharge  or  acquittance. 
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DIVORCE, 

ACCORDING  TO  ORDINARY  CUSTOM. 

The  author  of  the  Qanoon-i- Islam  at  page  145,  has  given  an  account  of  divorce 
as  observed  among  the  Mussulmauns  of  the  Deccan.  It  must  be  observed  that 
this  work  does  not  profess  to  treat  of  legal  subjects,  but  it  is  held  in  high  repute  a^ 
an  authority  on  Mahomedan  customs. 

He  says,  *'  there  are  three  forms  of  tulaq  or  repudiation :  ist,  Tulaq-e-byn,  which 
consists  in  the  husband  only  once  saying  to  his  wife,  '  1  have  divorced  you.'  2nd, 
Tulaq-e-ru]aee,  in  repeating  the  same  twice.  Third,  Tulaq-e-mootuluqqa,  in  three 
similar  repetitions. 

••  If  a  man  divorce  his  wife  by  the  Tulaq-e-byn,  he  may,  within  three  menstrual 
periods,  take  her  back,  but  not  afterwards. 

••  If  he  have  given  her  the  Tulaq-e-rujaee,  he  may,  if  both  agree,  either  maintain 
her  within  doors,  or,  giving  her  the  dowry,  send  her  away.*  In  the  former  case, 
should  the  woman  be  unwilling  to  remain,  she  may,  b)^  resigning  half  or  a  quarter 
of  the  dowry,  depart  with  the  rest.  Such  a  woman  it  is  unlawful  for  him  to  take 
back,  unless  he  marry  her  over  again. 

"  With  a  woman  divorced  by  the  Tulaq-e-mootuluqqa,  it  is  unlawful  for  the 
husband  to  cohabit,  until  she  has  married  another  man  and  been  divorced  by  him. 

"  If  a  woman  wish  for  a  divorce,  and  the  husband  be  disposed  to  grant  it,  he 
has  recourse  to  the  stratagem  of  expressing  to  her  his  disinclination  ;  adding,  that 
if  she  insists  upon  it,  he  will  indulge  her,  but  then  slie  must  consent  to  give  up  her 
claim  to  the  marriage  portion.  The  woman  having  no  alternative,  resigns  her 
dowry,t  and  accedes  to  the  divorce.  Had  he  not  adopted  the  above  scheme,  he 
would  have  been  obliged  to  have  given  her  the  dowry  before  repudiating  her. 

*'  With  a  slave  girl,  it  is  unlawful  for  her  master  to  cohabit  after  the  'I'ulaq-e- 
rujaee  (as  in  the  case  of  a  free  woman  after  the  third  divorce),  and  she  need  only 
wait  two  menstrual  periods,  instead  of  three,  before  she  niai  ry  again.J 

"  In  repudiating  a  wife,  the  husband  is  to  wait  till  post  mensem,  and  then,  with- 
out touching,  divorce  her.  Should  she  be§  with  child  he  is  to  wait  till  she  be 
delivered ;  and  then,  taking  possession  of  the  child,  dismiss  her;  and,  if  he  please, 
the  mother  is||  oliged  to  suckle  the  infant  two  years. 

*  I  am  not  aware  of  any  anthority  for  this  custom, 

f  This  is  the  khola  which  formed  the  subject  of  the  preceding  decision. 

X  Hedaja  I.,  860.  Some  difference  of  opinion  exists  regarding  the  edit  of  an  Oom-i- 
wnlod,  or  female  slave,  who  has  borne  a  child  to  her  master.  Shafei  declares  it  extends 
to  one,  and  Omar  that  it  extends  to  three  terms.— Uednya  I.,  864. 

§  Vide  Maonagh ten's  Precedents,  p.  298. 

II  It  would  appear  this  obligation  is  optional  and  not  iDcambent  on  the  mother. — Hed. 
I.,  386,  400. 
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*'  After  once  settling  the  dowry  (that  is,  after  Neelcah),  but  previous  to  consuir.- 
mating  the  hymeneal  rites,  if  a  man  wish  to  divorce  his  wife,  he  is  obliged  to  gnt 
her*  half  the  dowry;  if  he  give  the  whole,  it  is  so  much  the  more  commendable. 

"  It  is  directed  in  the  sacred  Qoran,  that  a  woman  may,  four  months  and  tr 
days  after  her  husband's  demise,  marry  again.  But  in  Hindoostan,  some  wome 
conceiving  it  more  honorable  not  to  marry  after  the  death  of  oiie  husband,  never 
do  so."t 

Note. — Four  monthc  and  ten  days  is  the  period  of  mourning  appointed  for  a 
woman  who  has  lost  her  husband.  For  the  loss  of  other  relatives  she  is  onh 
required  to  mourn  three  days. — Hedaya,  Vol.  1.,  370.  The  period  of  mourning  u 
considered  the  edit  of  widowliood,  p.  360. —  Vide  Digest  Tit  Mar.  27,  wliidi  sbo« 
that  marriage  contracted  within  this  period  is  null  and  void. 

•  Vide  Maonaghten,  p.  272,  and  Digest  Tit.  Dower,  88. 

f  Mncnaghten's  Prelu^iiiary  Bemarki  to  the  Principles  and  Preoedeuts,  page  xiri 
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QUESTIONS   FOR   STUDENTS 

ON  THE 
.    PRINCIPLES  AND  PBSCEDENTS 

OP 

MACNAGHTEN'S   MAHOMEDAN   LAW. 


QUESTIONS  ON  THE  SOONNIY  LAW  OF  INHBEITANOE, 

PAGES  1^-41,  88—165. 

1.  What  distinction  is  there  between  real  and  personal  and  ancestral  and 

acquired,  property  ? 

2.  Does  the  doctrine  of  primogeniture  exist  under  the  Mahomedan  law  ? 

3.  What  is  the  difference  between  the  share  of  a  son  and  a  daughter  ? 

4.  To  what  extent  are  legacies  in  favor  of  heirs  valid  ? 

5.  In  what  order  should  an  inheritance  be  distributed  ? 

6.  State  the  causes  which  exclude  from  inheritance. 

7.  Are  there  any  exceptions  to  the  causes  of  exclusion  ? 

8.  Does  inheritance  ascend  and  descend  at  the  same  time  ? 

9.  Does  the  right  of  representation  exist  under  the  Mahomedan  law  ? 

10.  What  is  the  specific  share  allotted  to  a  son  and  his  son  7 

1 1.  Who  are  the  heirs  who  are  not  liable  to  exclusion  7 

12.  Are  brothers  and  sisters  of  the  half  blood  on  the  same  footing  as  brotherb 

and  sisters  of  the  full  blood  7 

13.  Does  any  peculiarity  attend  the  allotments  of  legal  sharers  and  residuaries  7 

14.  What  are  the  shares  of  a  widow  and  widower  7 

15.  To  what  portion  does  an  only  daughter  succeed  7 

16.  Where  there  are  two  or  more  daughters,  how  much  do  they  take  7 

1 7.  To  what  proportion  of  an  estate  are  son's  daughters  entitled  7 

18.  How  are  their  rights  to  succeed  affected  7 

19.  Under  what  circumstances  are  brothers  and  sisters  excluded  7 

20.  Is  there  any  difference  between  the  Soonniy  and  Schia  doctrines  relative  to 

the  exclusion  of  brethren  7 

21.  What  are  the  shares  of  uterine  brothers  and  sisters  7 

22.  How  are  the  shares  of  sisters  affected  7 

23.  Describe  the  doctrine  relative  to  the  succession  of  half  brothers  and  half 

sisters,  and  the  circumstances  which  affect  their  succession. 

24.  To  what  shares  are  the  father  and  mother  entitled  7 

25.  Under  what  circumstances  may  a  grandfather  and  grandmother  succeed  7 

26.  What  are  the  circumstances  which  exclude  the  succession  of  paternal  female 

ancestors,  and  which  of  them  n  excepted  from  the  exclusion  7 

27.  To  what  sliare  are  maternal  grandmothers  entitled,  and  what  rule  of  exclusion 

prevails  with  respect  to  them  7 

28.  Describe  the  relations  who  are  legal  sharers  and  those  who  are  residuaries. 

29.  What  relatives  are  termed  the  first  class  of  distant  kindred  7 

30.  Who  are  termed  the  second  class  of  distant  kindred  7 
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31.  Who  are  understood  to  constitute  the  third^  and  fourth  classes  of  distant 

kindred  ? 

32.  Who  succeed  in  default  of  relatives  of  the  distant  kindred  of  the  1st,  and, 

3rd,  and  4th  classes  7 

33.  What  is  the  rule  in  regard  to  the  exclusion  of  the  distant  kindred  when  the 

estate  to  be  inherited  belonged  to  an  enfranchised  slave  ? 

34.  State  the  rules  with  respect  to  the  succession  of  the  four  classes  of  distant 

kindred. 

35.  What  rules  govern  the  succession  of  children  of  the  distant  kindred  7 

36.  Who  is  an  acknowledged  kinsman,  and  under  what  circumstances  may  bs 

succeed  7 

37.  When  does  property  escheat  7 

38.  Into  how  many  shares  should  property  be  divided  when  there  are 

2  claimants,  one  entitled  to  h  and  the  other  to  a  ^th. 
2         „         one       M  t  ,»  ith. 

39.  Can  a  case  occur  where  property  should  be  divided  into  i,  ^th,  and  ^th  7 

40.  Into  how  many  shares  should  property  be  divided  where  there  are 

2  claimants,  one  entitled  to  Mh  and  the  other  to  ird. 
2         „         one       M  {ih  „  |rds. 

2  „  one       „  Jrd  „  frds. 

41.  Can  a  case  occur  where  property  should  be  divided  into  ^th,  \vd,  and  {rds? 

42.  Into  how  many  shares  should  property  be  divided  where  there  are 

3  claimants,  one  entitled  to  1,  one  to  1th  and  one  to  ^rd  or  \tds. 
3  »•  o"«  »»  p  tf  Jth  „  IrdA^ifds. 
3        t»           o"«       »•           h    ft        Jth        „  Jrd  „  frds. 

43.  When  six  is  the  number  of  shares  to  what  number  may  it  be  increased  ? 

44.  To  what  numbers  may  12  and  24  be  increased  7 

45.  Explain  the  terms 

Mootumasil,  or  equal. 
Mootudakil,  or  concordant. 
Mootuwafiq,  or  composite. 
Mootubayun,  or  prime. 

46.  Describe  the  seven  principles  of  distribution. 

47.  Define  exclusion,  partial  and  entire. 

48.  Does  a  person  who  is  entirely  excluded  by  reason  of  personal  disqualificatioa 

exclude  others  7 

49.  Do  persons  who  are  excluded  by  reason  of  some  intervening  heir  excliuk 

other  heirs  7 

50.  What  is  the  rule  where  one  of  the  heirs  makes  a  surrender  of  his  right  7 

51.  Define  the  term  increase. 

52.  In  what  cases  does  an  increase  occur  7 

53.  What  do  you  mean  by  the  return  7 

54.  State  the  several  circumstances  under  which  a  return  takes  place. 

55.  Define  the  term  Vested  Inheritance. 

56.  Describe  the  rules  which  govern  this  branch  of  the  law  of  distribution. 

57.  What  becomes  of  the  property  of  a  missing  person  7 

58.  How  does  distribution  take  place  when  a  missing  person  is  a  co-heir  with 

others  7 

59.  What  is  the  rule  when  a  person  dies  leaving  his  wife  pregnant  7 

60.  What  is  the  rule  of  succession  where  two  or  more  mdividuals  of  the  sane 

family  meet  with  a  sudden  death  at  the  same  time  7 

61.  State  the  rules  which  govern  the  apportioning  of   assets  between  heirs  and 

creditors. 

62.  Who  may  claim  partition  of  an  estate  by  inheritance  7 
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63.  When  is  the  consent,  of  all  the  co-lieirs.  to  partition,  requisite? 

64.  In  what  mode  should  distribution  be  made  ? 

65.  What  is  meant  by  partition  by  usufruct  P 

66.  Is  a  father  at  liberty  to  disinherit  any  one  of  his  sons  during  his  lifetime  P 

67.  On  whom  does  the  property  of  a  woman  devolve,  if  inherited  from  her  husband 

and  son  P 

68.  Are  the  offspring  of  slave  girls  entitled  to  inherit  the  property  of  their  father  ? 

69.  Does  apostacy,  after  the  death  of  an  ancestor,  bar  inheritance  P 

70.  Does  adoption  confer  any  right  under  the  Mahomedan  law  P 

71.  Does  suspicion  of  murder  exclude  from  inheritance? 

72.  To  what  extent  are  heirs  answerable  for  the  debts  of  their  ancestors  P 

73.  Does  insanity  or  blindness  disqualify  from  inheritance  P 

74.  What  effect  has  renunciation  of  inheritance  in  the  lifetime  of  an  ancestor  P 

75.  Are  illegitimate  children  entitled  to  a  share  in  the  inheritance? 

76.  When  there  are  two  widows,  how  do  they  share  P 

77.  What  are  the  impediments  to  a  wife's  succession  P 

78.  What  is  the  legal  consequence  of  separation  from  a  wife  without  divorce  ? 

79.  When  does  repudiation  by  a  father  operate  as  a  bar  to  inheritance  ? 

80.  What  is  the  leigal  effect  under  the  Mahomedan  law  of  the  acknowledgment 

of  children  by  their  parents  ? 

81.  To  whom  does  property,  purchased  by  a  married  woman  in  her  own  name, 

belong  ? 


QUESTIONS  ON  THE  SCHIA  LAW  OF  INHERITANCE. 

1.  What  are  the  sources  of  inheritance  ? 

2.  Describe  the  three  degrees  of  heirs,  their  sub-divisions,  and  the  leading  rules 

applicable  to  each  class. 

3.  Explain  the  rules  relative  to  the  half  and  whole  blood. 

4.  What  relatives  are  excluded  under  this  system  ? 

5.  To  what  share  is  the  husband  or  wife  entitled  7 

6.  In  the  event  of  death  before  consummation,  how  are  the  rights  of  the  husband 

or  wife  effected  ? 

7.  What  effect  has  a  death-bed  divorce  under  the  Schia  doctrine  ? 

8.  Does  a  wife  inherit  in  case  of  reversible  divorce  or  of  irregular  marriage  P 

9.  Explain  the  doctrine  of  Willa. 

10.  Does  difference  of  allegiance  or  homicide  bar  inheritance? 

11.  What  are  the  rules  applicable  to  the  increase  and  return  among  the  Schias  ? 

12.  To  what  extent  is  primogeniture  recognized  among  this  sect  P 


QUESTIONS  ON  THE  LAW  OF  SALE. 

PAGES  42—46,  16G— 180. 

1 .  Define  the  term  sale. 

2.  How  may  a  contract  of  sale  be  effected  ? 

3.  How  many  descriptions  of  sale  are  there  P 

4.  Of  what  may  the  consideration  of  a  contract  of  sale  consist  ? 

5.  Who  may  be  parties  to  a  contract  of  sale  ? 

6.  What  are  the  essentials  to  the  validity  of  every  such  contract  ? 
7*  State  a  few  instances  of  illegal  stipulations. 

51 
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8.  May  a  stipulation  for  dissolving  a  contract  be  made  at  the  Ume  of  coRtr«tia|^ 

9.  In  what  way  may  payment  be  deferred  ? 

10.  Is  it  lawful  to  sell  property  in  exchange  for  a  debt  due  by  a  third  patty? 

1 1.  When  may  property  be  re-sold  by  the  purchaser  7 

1 2.  What  passes  on  a  sale  of  land  ? 

13.  State  the  rules  regarding  the  dissolution  of  contracts  of  sale,  and  the  opow 

of  annulling  such  contracts  7 

14.  What  rules  govern  defects  7 

15.  Is  a  sale  on  Friday  valid  7  u..,«^j« 

16.  Are  forestalling,  regrating,  and  engrossing  permitted  under  the  Mahomw 

lawP 

17.  Describe  the  difference  between  the  legal  provbions  of  sale  and  gift. 
i8.    Is  a  sale  of  undivided  property  by  one  parcener  valid  7 

ig.  Are  seizm  and  division  essential  to  the  validity  of  a  contract  of  sale  7 

20.  Give  an  instance  of  circumstances  which  render  a  sale  complete  and  biiK]i<' 

21.  In  what  method  may  a  father  sell  property  to  his  minor  son  ? 

22.  Describe  a  condition  calculated  to  render  a  contract  of  sale  invalid. 

23.  Can  a  mother,  as  guardian  to  her  minor  son,  sell  any  portion  of  his  u'*'?^ 

able  property  under  any  circumstances  7     In  what  case  will  such  a  saK^ 
valid  P 

24.  Can  an  acknowledgment  of  sale  be  subsequently  retracted  ? 

25.  Does  informality  vitiate  a  deed  of  sale  7  n   id 

26.  How  does  the  right  of  pre-emption  affect  a  sale ;  and  how  are  the  sdlera*' 

the  purchaser  affected  thereby  7 

27.  How  is  a  contract  of  sale  affected  by  uncertainty  7 

28.  What  is  the  meaning  of  the  term  Beea  Mokasa  P 

29.  Is  immediate  delivery  essential  to  a  contract  of  that  description  P        ^^ 

30.  What  contingencies  are  likely  to  arise  on  an  absolute  sale  to  one  p«^ 

during  the  existence  of  a  conditional  sale  to  another  7 

31.  Is  a  sale  made  on  a  death-bed  to  an  heir  valid  7  ^ 

32.  Can  a  man,  to  the  prejudice  of  his  other  creditors,  sell  all  his  property  v> 

wife  in  satisfaction  of  her  dower  7  «| 

33.  Should  a  man  sell  another  person's  property  together  with  his  own,  no««*  | 

the  contract  stand  affected  7  ^Jc  atd 

34.  What  is  the  rule  which  governs  sales  by  persons  on  their  death-beds,^ 

persons  not  in  full  possession  of  their  mental  faculties ;  and  how  af^  ^'^ 
and  creditors  affected  thereby  7 

35.  What  is  implied  in  a  contract  of  sale  7 


QUESTIONS  ON  PRE-EMPTION. 

PAGES  47—49,  181—196. 

1.  Define  pre-emption  or  Shoofaa.  ^. 

2.  To  what  cases  does  the  right  of  pre-emption  apply,  and  what  cases  of  1**^ 

fer  are  exempt  from  its  operation  7 

3.  To  what  property  does  it  apply  P 

4.  Does  it  apply  before  the  sale  is  complete  P 
$•    Who  may  claim  the  right  of  pre-emption  P 

6.    Does  difference  of  religion  bar  the  exercise  of  the  right? 

7*    What  right  does  a  purchaser  under  the  right  of  pre-emption  acquire* 

8.    In  what  manner  must  a  person  asserting  this  right  proceed  P 
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What  rights  are  reserved  to  the  purchaser  and  seller  against  an  assertor  of 

the  right  of  pre-emption  ? 
If  property  has  been  improved  or  deteriorated  by  the  purchaser,  how  does 

an  assertor  of  this  right  stand  affected  7 
If  the  property  should  prove  not  to  belong  to  the  seller  after  it  comes  into 

possession  of  a  purchaser  by  right  of  pre-emption,  can  he  claim  credit  for 

improvements?    In  such  case  what  is  his  remedy? 
Where  a  dispute  exists  regarding  the  price  paid,  how  should  it  be  decided  ? 
How  may  a  claim  under  the  right  of  pre-emption  be  legally  evaded  ? 
Within  what  time  after  knowl^ge  of  a  sale  should  such  right  be  asserted  ? 
Is  an  immediate  claim  before  witnesses  essential  to  keep  the  right  alive? 
Must  a  claim,  if  not  allowed,  be  followed  by  immediate  litigation;  if  not* 

what  is  the  consequence  ? 
If  information  of  a  sale  be  obtained  at  two  different  periods,  is  the  asser- 
tion of  the  claim  after  the  receipt  of  the  last  information  sufficient  to 

maintain  the  right  7 
Should  payment  within  reasonable  time  after  adjudication  not  be  made  by  an 

assertor  of  the  right  of  pre-emption,  is  the  right  defeated  7 
Does  sale  to  a  relative  bar  the  claim  of  a  $tranger  possessing  the  right  7 
What  rights  have  two  persons  possessed  of  equal  claims  to  the  right  of 

pre-emption  7 
Does  the  fact  of  the  property  being  under  litigation  defeat  the  right  7 
Do  zemindars  possess  the  right  of  pre-emption  of  rent-free  lands  situated 

within  their  estates  7 
If  a  person  refuse  to  pay  the  prke  stipulated  to  be  paid  by  a  purchaser^ 

does  his  right  of  pre-emption  hold  good  7 


QUESTIONS  ON  GIFT. 
PAGES  5(H-62,  197—240. 


1.  Define  gift. 

2.  What  are  the  essential  conditions  of  a  gift  7 

3.  Can  it  be  made  to  depend  on  a  contingency  7 

4.  Can  it  be  referred  to  take  effect  at  a  future  period  7 

5.  When  should  seizin  be  made  in  case  of  gift? 

6.  Can  gift  be  made  of  a  thing  not  in  existence  at  the  time  of  donation  7 

7.  Is  a  gift  of  undefined  property  valid? 

8.  What  is  the  rule  when  a  gift  is  made  to  two  or  more  donees  7 

9.  Can  a  gift  be  implied  7 

ID.    Is  relinquishment  on  the  part  of  the  donor  essential  7 

[I.    Do  the  ordinary  rules  prevail  when  a  husband  bestows  a  gift  on  his  wife  or 

minor  child  7 
12.    What  is  the  rule  in  case  of  a  gift  to  a  trustee,  or  to  a  minor  under  care  of 
a  guardian  7 
What  operation  has  a  death-bed  gift  to  a  stranger  and  an  heir  7 
Can  a  donor  resume  a  gift ;  if  so,  what  are  the  exceptions  7 
Define  Hibba-bil-Iwuzand  Hibba-ba-Shurt-ool-Iwuz. 
What  constitutes  the  difference  between  such  gifts  and  a  sale  ? 
Is  a  gift  valid  when  the  donor  continues  to   exercise  acts  of  ownership 

over  it? 
What  is  the  difference  between  a  gift  made  in  health  and  one  made  in 
sickness?  ^ 
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19.  Can  a  man  make  a  gift  of  his  property  to  one  heir  to  the  prejudice  of 

other  heirs? 

20.  What  evidence  is  necessary  under  the  Mahomedan  law  to  prove  a  gift? 

21.  Is  a  verbal  gift  valid  ? 

22.  Must  delivery  and  division  between  two  or  more  donees-  be  made  simul- 

taneously, or  is  it  sufficient  if  the  donees  subsequently  divide  the  proper- 
ty between  themselves  ? 

23.  If  property  which  admits  of  being  given  away,  and  property  which  does 

not  admit  of  being  given  away,  be  bestowed  in  gift  at  the  same  time,  is 
such  gift  valid  ? 

24.  Is  a  gift  of  unrealised  produce,  without  the  land,  valid? 

25.  Will  seizin  of  undefined  property  impart  validity  to  a  gift  7 

26.  If  a  gift  be  made  of  property  which  does  not  wholly  belong  to  the  donor, 

and  the  circumstances  be  only  discovered  afterwards,  does  the  fact  of  the 
donor,  not  being  sole  proprietor,  invalidate  the  gift? 

27.  How  would  such  a  case  stand,  had  the  claim  of  the  third  party  been  known 

to  exist  at  the  time  of  the  gift? 

28.  May  a  donee  sue  for  property  bestowed  on  him  in  gift,  for  the  purpose  ol 

taking  possession  ? 

29.  If  the  donor  were  dead  before  adjudication  or  suit  brought,  in  such  case 

would  the  gift  be  held  good  ? 

30.  Is  previous  emancipation  necessary  to  impart  validity  to  a  gift  to  a  slave? 

31.  When  lands  are  well  known,  is  specification  of  boundaries  essential  in  a 

deed  of  gift  ? 

32.  In  what  case  should  such  specification  be  made? 

33.  Does  error  in  a  deed  invalidate  the  gift? 

34.  Is  specification  necessary  where  the  gift  comprises  the  whole  property  of  Ihe 

donor  and  is  made  in  favor  of  only  one  donee  ? 

35.  Are  the  knowledge,  presence,  and  consent  of  a  donor's  heirs  essential  to  a 

gift? 

36.  What  is  the  difference  between  an  undefined  gift  of  divisible  property  made 

to  paupers  or  persons  in  indigent  circumstances,  and  a  similar  gift  made 
to  a  rich  person,  and  upon  what  principle  is  the  difference  founded  ? 

37.  Does  the  death  of  a  donor  or  donee  operate  to  preclude  the  resumption  ol 

a  gift? 

38.  Does  the  objection  of  indefiniteness  apply  to  a  gift  made  by  a  person  to  his 

sole  partner  ? 

39.  Is  the  seizin  of  other  than  guardians  sufficient  to  impart  validity  to  a  gilU 

made  to  a  minor,  by  a  stranger? 

40.  Suppose  there  are  three  partners  in  an  estate,  and  one  of  them  made  over  his 

proprietary  right  to  another  partner,  does  any  objection  exist  to  the  gift? 

41.  Are  gifts  affected  by  being  accompanied  by  invalid  conditions? 

42.  Is  seizin,  after  the  death  of  the  donor,  sufficient  to  impart  validity  to  a  giftT 

43.  Is  seizin  requisite  in  case  of  a  gift  of  Hibba-bil-Iwuz,  or  mutual  gift  ? 

44.  Can  a  gift  of  such  a  nature  be  subsequently  disposed  of  by  the  donor? 

45.  Does  debt  preclude  the  making  of  such  a  gift  ? 

46.  Is  seizin  requisite  in  case  of  a  gift  of  Hibba-ba-Shurt-ooMwu2,  or  gift  011 

stipulation  ? 

47.  Is  such  a  gift  once  made  at  the  disposal  of  the  donor  ? 

48.  What  principles  govern  Hibba-biMwuz  and  Hibba-ba-Shurt-ooMwuz? 

49.  What  is  the  rule  respecting  inhibitions  in  case  of  imbecility,  profligacy. 

and  debt  ? 

50.  Does  the  circumstance  of  money  forming  part  of  the  gift  in  return,  alter 

the  character  of  a  Hibba-bil-Iwuz  ;  if  so,  in  what  manner? 
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If  a  donor  retain  a  small  portion  of  the  property  bestowed  in  gift,  intend- 
ing to  make  it  over  on  death,  is  such  a  gift  valid  ? 

Would  the  sale  by  the  donee  of  the  whole  properly  referred  to  in  the  pre- 
ceding question,  with  the  donor's  consent,  be  held  valid ;  and  if  so,  upon 
what  principle? 

What  are  the  obstacles  to  the  resumption  of  a  gift  ? 

Who  can  make  seizin  on  behalf  of  an  infant  ? 

Is  a  gift  detrimental  to  heirs  yalid  if  attended  with  the  necessary  legal 
requisites  ? 

If  a  man  bestows  his  property  on  another  in  gift  can  he  legally  give  a 
portion  of  the  said  property  to  a  third  party,  with  the  consent  of  the 
original  dooee  ?  What  principle  governs  such  a  case  ? 

Under  what  circumstances  is  seizin  by  a  stranger  on  behalf  of  a  minor 
donee  sufficient  ? 

Must  resumption  of  a  gift  be  express  or  implied  ? 

Ha  man  occupy  in  any  way  a  house,  bestowed  by  himself  on  another  per- 
son, is  such  gift  valid?  What  are  the  exceptions  to  the  rule  which 
governs  such  a  case  ? 

Do  a  wife  and  husband,  jointly  own  a  gift,  made  to  one  of  them  sepa- 
rately ? 

Is  the  recipient  of  an  invalid  gift  accountable  for  profits  accruing  there- 
from ? 


QUESTIONS  ON  WILLS. 

PAGES  53—56,  241—249. 

1.  Is  there  any  difference  between  nuncupative  and  written  wills  ? 

2.  Is    there    any    difference    between    wills    respecting    real    and    personal 

property  ? 

3.  To  what  extent  may  legacies  be  bequeathed  ? 

4.  How  may  a  legacy  be  left  to  an  heir  P 

5.  What  is  the  difference  between  property  which  is  the  subject  of  inheritance, 

and  property  bequeathed  ? 

6.  Which  must  be  satisfied  first,  legacies,  debts,  or  claims  of  inheritance  ? 

7.  How  is  an  acknowledgment  of  a  debt  on  a  death-bed  viewed,  and  to  what 

extent  does  it  avail  ? 

8.  What  may  become  the  subject  of  a  legacy  ? 

9.  What  is  the  effect  of  illegal  provisions  in  a  will  ? 

10.  If  a  man  becomes  entitled  to  a  share  in  an  inheritance,  after  the  execution 

of  a  will  in  his  favour,  what  claim  has  he  to  the  legacy  bequeathed  ? 

11.  Should  he  be  an  heir  at  the  execution  of  the  will,  and  be  subsequently  ex- 

cluded from  the  inheritance,  how  is  his  right  affected  ? 

12.  Can  a  bequest  be  annulled ;   if  so,  in  what  manner  ? 

13.  In  what  cases  does  an  abatement  in  legacies  occur  ? 

14.  What  is  the  rule  where  two  legacies,  of  different  value,  are  left,  at  different 

times,  to  the  same  individual  ? 

15.  What  becomes  of  a  legacy  left  to  two  individuals  indiscriminately,  should 

one  of  them  die  before  the  legacy  falls  due  P 

16.  Who  may  be  executors  ? 

I7«    Can  an  executor  resign  his  trust  ? 

18.    Where  there  arc  two  executors  can  one  act  singly  P 
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19.  What  effect  has  a  will,  if  the  property  bequeathed  be  not  in  possessMO  A 

the  testator  at  the  time  of  his  death  P 

20.  State  the  distinction  between  a  gift  and  a  legacy. 

21.  Should  a  person  declare  another  to  be  sole  heir  to  his  property,  what  is  tbf 

construction  which  may  be  placed  on  such  a  declaration  P 

22.  Where  there  are  no  heirs  or  creditors,  may  the  whole  property  be  1* 

queathed  by  will  P 

23.  May  a  legacy  be  conferred  or  retracted  by  implication  7  ^ 

24.  What  remedy  has  a  person  who  may  have  acquiesced  in  a  will*  should  ■ 

subsequently  resolve  to  retract  P 

25.  May  the  consent  of  an  heir  to  the  provisions  of  a  will  be  implied  P 

26.  Does  indefiniteness  invalidate  a  l^acy  P 

27.  What  effect  should  be  given  to  a  will  containing  legacies  which  the  testi- 

tor  was  competent  to  bequeath,  and  which  he  was  not  competent  u 
bequeath  P 

28.  Can  a  testator  bequeath  more  than  one-third  of  his  estate  P 

29.  What  construction  should  be  placed  on  a  will  containing  words  of  geoc" 

import  P 


QUESTIONS  ON  MAREIAGB.  DOWER,  DIVOROB, 
AND  PABENTAQB. 

PAGES  66-61,  250-808. 

1.  Define  the  term  marriage  P 

2.  What  are  the  essentials  to  a  contract  of  marriage  P 
3*    Who  are  at  liberty  to  form  such  a  contract  P 

4.  Can  the  contract  be  entered  into  by  an  infant  or  a  lunatic  P 

5.  What  are  the  conditions  essential  to  such  a  contract  P 
O.    Who  may  be  witnesses  thereto  P 

7*    What  objections  apply  to  witnesses  to  such  a  contract  P 

8.  In  what  manner  may  a  proposal  be  made  P 

9.  What  is  the  effect  of  a  contract  of  marriage  P 

10.  How  many  wives  is  a  man  at  liberty  to  have  at  the  same  time  P 

11.  What  persons  is  a  man  prohibited  from  marrying  P 

12.  Is  a  free  man  at  liberty  to  marry  a  slave  P 

13.  Does  difference  of  religion  constitute  an  impediment  to  marriage  with  a 

Mahomedan  P 

14.  What  affords  a  presumption  of  marriage  P 

15.  Is  the  presence  of  witnesses  necessary  at  the  nuptials  P 

16.  Is  a  woman,  who  has  attained  the  age  of  puberty,  under  any  restriction  wi^ 

respect  to  marriage  P 

17.  What  power  can  a  guardian  exercise,  in  the  case  of  marriage  of  a  woman, 

who  has  attained  the  age  of  puberty,  and  in  case  of  one  who  has  not  P 

18.  Within  what  time  is  a  guardian  at  liberty  to  interfere  P  < 

19.  May  an  infant  who  has  been  married  by  its  guardian,  dissolve  the  contract 

after  attaining  maturity  P 

20.  Within  what  time  may  an  objection  be  raised  by  an  infant  P 

21.  Who  may  dispose  of  an  infant  in  marriage  P 

22.  What  is  a  necessary  concomitant  of  a  contract  of  marriage  P 

23.  When  does  dower  fa\\  due  P 

24.  What  is  the  rule  with  respect  to  dower  when  no  amount  is  fixed  P 

25.  What  is  the  rule  when  the  term  of  payment  has  not  been  expressed  P 
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Does  fosterage  present  any  obstruction  to  marriage  ? 

State  the  rules  relative  to  divorce  7 

Is  a  husband,  who  has  irreversibly  divorced  his  wife,  at  liberty  again  to  co- 
habit with  her  ? 

What  is  the  rule  in  case  of  a  death-bed  divorce? 

May  divorces  take  place  in  any  other  than  the  ordinary  way  ? 

Is  a  wife  at  liberty  to  purchase  a  divorce  from  her  husoand  ? 

Is  impotency  ground  tor  separation  ? 

Withm  what  time  after  marriage,  death,  or  divorce,  is  the  birth  of  a  child 
recognized  as  legitimate  7 

14.  What  is  the  rule  relative  to  the  paternity  of  the  children  of  a  female  slave  7 
;5,    Is  a  man  at  liberty  to  aclrtiowledge  a  person  as  his  son  7 

(6.    Can  a  promise  of  marriage  be  legally  enforced? 

;7.  Is  dower,  or  presents,  given  in  anticipation  of  marriage,  recoverable,  should 
the  marriage  not  take  place  7 

;8.    If  a  present  so  given,  be  lost  or  destroyed,  can  its  value  be  recovered? 

;9.  Does  the  mere  bestowal  and  acceptance  of  presents,  in  anticipation  of  mar- 
riage, render  the  contract  complete  and  binding  7 

;o.  Is  a  written  engagement  to  marry  tantamount  to  an  actual  contract  of  mar- 
riage 7 

^i.  What  is  the  rule  prohibiting  the  marriage  of  children  who  have  imbibed  the 
same  milk  7 

^2.    Is  marriage  with  a  pregnant  woman  permitted  7 

^3.    Can  maintenance  be  claimed  in  arrears  7 

[4.    Does  the  property  of  a  wife  vest  in  her  husband  on  marriage  7 

[5.  Can  a  married  woman  dispose  Of  her  own  property  without  the  consent  of  her 
husband  7 

^6.  May  a  man  make  a  gift  of  all  his  property  to  his  second  wife,  although  he 
has  children  by  his  first  wife  living  7 

^7.  If  a  man  at  the  time  of  marriage  enters  into  an  illegal  agreement  with  his 
wife,  is  he  at  liberty  to  evade  its  performance? 

^8.    Can  a  wife  be  compelled  to  reside  with  her  husband  if  her  dower  be  not  paid  7 

^9.  Have  the  parents  of  a  man  betrothed  to  a  girl,  the  right  of  disposing  of  her 
in  marriage,  should  the  intended  husband  die  before  the  nuptials  7 

;a     Is  a  man  at  liberty  to  marry  his  wife's  sister  during  his  wife's  lifetime  7 

;i.  May  he  marry  his  wife's  sister  after  his  wife's  death,  or  after  having  divorced 
her? 

;2.    May  he  marry  two  sisters  at  the  same  time  7 

13.    What  ceremonies  are  re(]uisite  to  be  observed  at  a  marriage  7 

;4.     Is  hearsay  evidence  admissible  with  respect  to  marriage  and  parentage  7 

15.  Can  a  Nlussulmaun  lawfully  enter  into  a  state  of  matrimony  with  his  slave 

girl? 
What  description  of  slave  girls  is  a  Mussulmaun  at  liberty  to  marry  7 
Is  a  Mussulmaun  at  liberty  to  marry  five  wives  at  the  same  time  7 
Is  dower  payable  in  the  case  of  an  invalid  marriage  7 
In  whom  is  the  offspring  of  an  invalid  marriage  established? 
Is  a  man  at  liberty  to  marry  a  free  woman  after  his  marriage  with  a  slave  7 
If  a  woman  be  married  to  two  husbands  in  succession,  which  of  them  has  the 

right  to  her  7 
Is  a  marriage  during  the  period  of  edit,  or  term  of  probation,  valid  7 
Is  the  approbation  of  guardians  necessary  after  marriage? 
Is  the  bare  acknowledgment  of  a  husband  sufficient  to  establish  a  marriage, 

in  default  of  better  evidence  I 
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65.  Is  a  woman  entilled  to  dower  where  no  specific  sum  is  proved  lo  have  been 

stipulated  ? 

66.  Are  heirs  at  liberty  to  inherit  an  estate  previous  to  the  liquidation  of  dower? 

67.  In   the  absence  of  a  le^al  guardian,   have  the  maternal  or  the  paternal 

kindred,  the  right  of  disposing  of  an  infant  in  marriage? 

68.  May  an  infant  married  by  tier  guardian,  dissolve  the  contract  after  attaining 

the  age  of  majority  ? 

69.  May  residence  with  her  husband  be  prohibited  to  a  minor  wife,  until  pay* 

ment  of  dower? 

70.  May  an  infant  wife  who  has  voluntarily  contracted  marriage,  dissolve  the  tic 

after  attaining  majority ;  if  so,  at  what  period  must  she  assert  the  privilege? 

71.  In  what  cases  may  an  infant  wife  annul  the  marriage  contract  on  attaining 

her  majority? 

72.  When  is  a  female  considered  an  adult  under  the  Mahomedan  law  ? 

73.  What  evidence  is  sufficient  to  prove  majority  in  a  female? 

74.  Up  to  what  period  have  the   mother  and  grandmother  power  over  ibe 

daughter  ? 

75.  In  what  case  may  a  mother  bestow  her  daughter  in  marriage  f 

76.  Define  the  term  consort,  and  state  how  many  descriptions  of  consorts  are 

known  to  the  Mahomedan  law. 

77.  Is  parentage  of  the  children  of  a  female  slave  established  in  her  husband,  or 

m  her  master  ? 

78.  If  a  minor,  not  married  with  the  consent  of  his  guardian,  promise  dower  to 

his  wife,  is  the  dower  recoverable? 

79.  May  dower  be  recovered  from  a  man  who  annuls  a  marriage  on  attaining  his 

majority. 

80.  Is  a  divorce  pronounced  by  a  minor  or  a  lunatic  valid  ? 

8 1.  To  what  extent  is  a  death-bed  acknowledgment  of  dower  valid  P 

82.  What  is  the  distinction  between  proper  and  express  dower  ) 

83.  When  dower  has  been  expressly  fixed,  is  a  woman  at  liberty  to  claim  proper 

dower  ? 

84.  What  is  the  difference  between  dower  Moujjil  and  dower  Mowujjal  ? 

85.  Does  the  law  make  any  distinction  between  a  claim  of  dower  and  other  debts? 

86.  What  evidence  is  required  to  prove  a  claim  of  dower? 

87.  May  a  widow,  holding  possession  of  the  estate  of  her  deceased  husband,  in 

security  for  dower  due  to  her,  be  compelled  to  surrender  the  same  previous 
to  satisfaction  ? 

88.  What  lien  has  a  wife  on  the  estate  of  her  husband  for  dower? 

89.  Is  seizin  by  a  wife  necessary  when  a  husband  assigns  to  her  all  his  property, 

moveable  and  immoveable,  in  satisfaction  of  her  dower? 

90.  Is  a  wife  at  liberty  during  her  lifetime  to  remit  to  her  husband  the  debtdae 

to  her  on  account  of  dower? 

91.  Does  a  remission  of  dower  bar  a  wife's  claim  to  share  in  the  inheritance  of 

her  husband's  estate  P 

92.  Is  a  wife  at  liberty  to  claim  dower  from  her  husband  during  his  lifetime! 

93.  After  the  death  of  a  wife,  what  becomes  of  dower  not  recovered  during  bcf 

lifetime  ? 

94.  May  a  claim  of  dower  be  extinguished  by  a  mutual  testament  of  husband 

and  wife  in  favor  of  each  other  P 

95.  What  is  the  rule,  when  the  payment  of  dower  is  stipulated  lo  be  wade  in 

part,  promptly,  and  in  part,  deferred,  should  Uie  portion  to  be  paid 
promptly  not  be  defined  ? 

96.  Docs  a  wife  from  whom  dower  has  been  unjustly  withheld,  owe  aH^nce 

to  her  husband  ? 
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97.  Should  a  wife  withhold  her  allegiance  on  account  of  non-payment  of  dower 

due,  is  she  notwithstanding  entitled  to  maintenance  ? 

98.  Before  dower  deferred,  or  stipulated  to  be  paid  at  a  future  period,  falls  due, 

is  a  wife  at  liberty  to  resist  the  authority  of  her  husband,  in  conse- 
quence of  its  non*payment? 

99.  Is  there  any  period  of  limitation  to  bar  a  claim  of  dower  P 

too.  If  a  man  give  presents  to  his  wife,  can  their  value  be  deducted  from  her 
dower  7 

10 1.  When  a  dispute  occurs  between  a  husband  and  a  wife  regarding  the  Jnteri* 
tion  with  which  presents  were  given,  by  what  evidence  should  it  be  de- 
termined 7 

f 02.     Is  a  deed  necessary  to  support  a  claim  of  dower? 

103.  Is  the  law  of  limitation  applicable  to  a  case,  wherein  a  woman's  heirs  claim 

to  share  in  her  dower  after  her  death  ? 

104.  What  is  the  earliest  age  of  female  puberty  known  under  the  Mahomedan 

law? 

105.  Does  the  age  of  the  wife  affect  her  right  to  dower  ? 

106.  What  is  the  object  of  stipulating  for  the  payment  of  unreasonably  excessive 

dower  ? 

107.  Is  dower  claimable  on  divorce? 

108.  Is  stipulated  dower,  however  excessive,  claimable  at  law? 

109.  Is  a  man  at  liberty  to  assign  all  his  property  to  his  wife,  mfull  satisfaction 

of  her  dower? 

110.  Is  the  assignment  by  a  man  of  all  his  property,  in  satisfaction  of  an  unspe* 

cified portion  of  his. wife's  dower,  valid? 

111.  What  principle  governs  the  cases  referred  to  in  the  two  preceding  ques* 

tions  ? 

112.  Is  assignment  as  dower,  of  property  not  in  possession  of  the  husband, 

valid  ? 

1 13.  What  circumstances  would  render  such  an  assignment  valid  ? 

1 14«     Is  certainty  requisite  in  contracts  of  exchange  connected  with  dower? 

115.  What  dower  should  be  awarded  when  no  evidence  exists  to  prove  the 

amount  originally  fixed  ? 

116.  Describe  the  Mahomedan  Law  of  Evidence  with  respect  to  cases  of  dis* 

puted  dower  between  husband  and  wife  ? 

117.  If  a  man  barely  say  to  his  wife  "  You  are  not  my  wife,**  is  such  an  expres- 

sion tantamount  to  a  divorce  ? 

1 18.  Can  a  declaration  of  divorce  have  retrospective  effect  ? 

1 19.  From  what  period  does  a  declaration  of  divorce  take  effect? 

120.  What  is  the  edit,  or  term  of  probation,  of  a  woman  divorced  from  her  hus* 

band  ? 
121*    Is  a  divorced  wife  entitled  to  maintenance  from  her  husband  during  the 
term  of  edit  ? 

122.  To  which  of  the  parents  does  a  bastard  child  belong,— and  to  which  of 

them  should  the  charge  be  confided  ? 

123.  Is  a  man  at  liberty  to  bastardize  his  children  ? 

124.  In  what  way  may  a  child  be  legitimatized  by  its  father  ? 

125.  Under  what  circumstances   will  the  parentage  of  children  be  established 

without  acknowledgment? 

126.  Upon  what  anthority  is  hearsay  evidence  admitted  in  cases  of  marriage? 

127.  At  what  period  is  denial  of  parentage  available  ? 
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QUESTIONS  ON  THE  LAW  OF  GUARDIANS  AND 
MINOEITY. 

PA6E3  62--64.  804-$10. 

1.  At  what  age  does  the  term  of  tninoiity  cease  T 

2.  Who  may  be  guardians  7 

3.  What  are  the  powers  of  guardians  7 

4.  Under  what  circumstances  may  maternal   relations  assume   the    rigid  i 

guardianship,  and  to  what  purposes  does  their  authority  extend  7 

5.  What  is  the  duration  of  a  nvolher^s  control  over  sons  and  daughters  7 

6.  When  does  a  mother  forfeit  her  right  7 

7.  Should  a  mother  forfeit  her  right  to  the  control  of  her  children,  can  ^ 

subsequently  regain  it  7 

8.  In  what  order  do  paternal  relations  succeed  to  the  right  of  guardians^ 

and  for  what  purposes  7 

9.  Is  a  minor,  on  coming  of  age,  responsible  for  debts  contracted  by  ^ 

guardian  on  his  behalf  7 
la    What  are  the  civil  disqualifications  of  a  minor  7 
II.    To  what  extent  may  a  minor  act  7 
13.    Under  what  circumstances  may  a  guardian  sell  his  ward's  immoveable  po 

perty  7 

13.  What  contracts  entered  into  by  a  guardian,  or  ward  during  minority,  art 

valid  7 

14.  What  are  the  civil  and  criminal  responsibilities  of  minors  7 

15.  How  many  descriptions  of  |^uardians  are  there  7 

16.  To  whom  does  guardianship  for  the  purpose  of  matrimony  attach  7 

1 7.  On  whom  does  the  guardianship  of  property  legally  devolve  7 

18.  Have  the  mother,  the  paternal  uncle,  and  the  maternal  uncle,  a  legal  tiu« 

to  the  guardianship  of  the  property  of  minors  7 

19.  Can  a  mother  convey  a  right  of  guardianship  to  another  7  , 

20.  Under  what  circumstances  may  a  guardian  sell  his  ward's  personal  proper^/ 

21.  Who  are  near— and  who  are  remote— guardians  7  ., 

22.  Mav  near  and  remote  euardians  enter  into  a  contract  on  belialf  of  a  minor  a 

there  is  possibility  of  loss  accruing  7 

23.  May  a  guardian  enter  into  a  contract  where  the  loss  is  certain  7 

24.  May  a  guardian  make  a  donation,  or  grant  a  loan,  on  account  of  a  minor ' 

25.  Is  a  mother  eligible  to  be  nominated  guardian  7 

26.  Is  a  lease  granted  to  a  guardian  on  behalf  of  a  minor  valid  7 

27.  Is  seizin  by  a  guardian  sufficient  in  case  of  lease  7 

28.  Under  what  circumstances  is  a  minor,  on  coming  of  age,  permitted  to  object 

to  a  lease  taken  on  his  behalf  by  his  guardian  during  mmorily  7  , 

29.  May  an  action  be  instituted  by  a  minor  with  the  approbation  of  his  guardians  > 

30.  May  executors  act  separately,  or  must  they  always  act  conjointly  7 

31.  Where  there  are  two  executors,  may  one  sue  singly  ? 
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QUESTIONS  ON  THB  LAW  OF  SLAVERY. 

PAGES  6&-68,  811—826. 

1.  How  many  descriptions  of  slaves  are  there  ? 

2.  Are  slaves  the  subjects  of  inheritance  and  contracts? 

3.  Into  how  many  classes  is  bondage  divided, — describe  each  ? 

4.  Is  a  female  slave  who  has  borne  children  to  her  master  entitled  to  uncon- 

ditional emancipation  on  his  death  7 

5.  In  whom  is  the  parentage  of  such  children  established  7 

6.  What  afe  the  disaualifications  of  slaves  7 

7.  What  privileges  do  they  enjoy  7 

8.  May  slaves  be  licensed  7 

9.  What  are  the  niles  relative  to  the  marriage  of  slaves  7 

0.  May  a  man  who  has  a  free  wife  marry  a  female  slave  7 

1.  Can  he  marry  his  own  slave  girl  7 

2.  Can  a  slave  marry  his  mistress  7 

13.  Can  a  man  become  a  slave  to  a  relative  7 

14.  In  whom  does  the  property  in  the  issue  of  slaves  vest  P 

5.  Is  a  person  at  liberty  to  sell  himself  into  slavery  f 

6.  Is  a  person  at  liberty  to  hire  himself  out  for  an  indefinite  period  7 
17..    May  a  minor  annul  such  a  contract  on  attaining  majority  7 

18.    What  are  the  provisions  of  the  Act  which  abolished  slavery  throughout 

British  India  7 
[9     Does  emancipation  necessarily  follow  adoption  of  a  slave  by  a  master  7 
K>.     Wliat  descriptions  of  slaves  are  authorized  by  the  Mahomedan  law  P 
II.    Should  a  slave  by  conquest  become  a  convert  to  Islamism,  what  privilege 

does  he  acquire  7 
Is  he  entitled  to  emancipation  7 
Does  the  same  rule  apply  to  both  sexes  7 
Are  free  parents  at  liberty  to  sell  their  children  into  slavery? 
Can  a  person  legally  free  become  a  subject  of  property  7 
Are  the  sale  and,  purchase  of  Ethiopians  and  Nubians,  not  captured  in  war, 

valid, — and  if  so,  do  they  become  legal  slaves  7 
Are  parents  at  liberty  to  enter  into  contracts  of  hire  on  behalf  of  their  children  ? 
What  principles  govern,  in  general,  the  Mahomedan  law  of  contracts  of  hire? 
Are  the  sale  and  purchase  of  female  children,  for  the  purpose  of  being  edu- 
cated as  dancing  girls,  permitted  under  the  Mahomedan  law? 
Wliat  is  the  power  of  owners  over  their  slaves,  male  and  female, — and  what 

duties  can  he  require  them  to  perform  7 
Is  maltreatment  of  a  slave  by  a  master  punishable  7 
Is  maltreatment  suflScient  to  justify  emancipation  7 
Is  the  ruling  power  at  liberty  to  grant  emancipation  to  a  person  who  is  not 

strictly  a  legal  slave  7 
What  circumstances  are  essential  and  necessary  to  emancipation  7 
Can  a  slave  inherit  property  7 

Is  a  female  slave  who  has  borne  children  to  her  master  entitled  to  inherit  7 
Is  the  offspring  of  a  female  slave,  without  marriage  with  her  master,  entitled 

to  inherit  his  property  7 
Is  the  offspring  of  a  woman  who  is  not  legally  a  slave,  entitled  to  inherit^ 

without  marriage  7 
When  the  owners  of  a  male  and  female  married  slaves  are  different  individu* 

als,  to  whom  does  the  issue  belong  7 
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40.  May  consent  on  the  part  of  the  master,  to  the  marriage  of  a  female  slave,  be 

inferred  ? 

41.  Is  the  marriage  of  a  free  woman  with  the  slave  valid  ? 

42.  Is  a  slave  responsible  for  the  dower  of  his  free  wife  7 

43.  Have  the  parents  of  an  illegitimate  child  the  power  to  sell  it  into  slavery? 


QUESTIONS  ON  THE  LAW  OF  ENDOWMENT. 

PAGES  69—71,  827—344. 

1.  Define  the  term  endowment  7 

2.  May  an  endowment  become  a  subject  of  sale,  gift,  or  inheritance  7 

3.  If  an  appropriation  be  made  in  extremis,  to  what  extent  does  it  take  effect? 

4.  May  undefined  properly  become  the  subject  of  endowments  7 

5.  Under  wliat  circumstances  is  sale  of  endowed  property  allowable  7 

6.  What  rule  governs  the  grant  of  an  endowment  with  reversion  to  the  poor? 

7.  Under  what  circumstances  may  the  superintendent  of  an  endowment  be 

removed  7 

8.  Has  the  appropriator  the  power  of  removing  the  superintendent  7 

9.  What  is  the  rule  regarding  the  succession  to  superintendencies  7 

10.  Under  what  circumstances  may  specific  property  endowed  be  exchanged  for 

other  property  7 

11.  For  what  term  of  years  may  endowed  lands  be  farmed  out  7 

12.  In  what  cases  may  the  will  of  the  founder  be  over-ruled  7 

1 3.  Where  there  are  two  superintendents,  may  one  act  independently  of  the  other? 

14.  Where  the  appropriator  reserves  to  himself  the  moiety  of  the  superintendence, 

is  he  at  liberty  to  act  singly  and  of  his  own  authority  7 

15.  What  is  the  rule  with  respect  to  the  appointment  of  superintendents  of  public 

and  private  endowments  7 

16.  May  property  endowed  be  assigned  as  dower  7 

17.  Should  property  be  so  assigned  by  a  trustee,  is  he  liable  to  removal  from  his 

trust? 

18.  In  the  absence  of  the  appropriator  or  his  executor,  in  whom  does  the  appoint- 

ment to  the  trust  of  an  endowment  vest  7 

19.  May  endowed  property  misappropriated  be  reclaimed  7 

20.  When  proceeds  of  the  sale  of  endowed  property  are  misappropriated,  may  2 

sale  be  set  aside  7 

21.  How  many  descriptions  of  royal  grants  of  endowment  are  there  ? 

22.  Is  the  law  of  Inheritance  applicable  to  an  Altamgha  or  grant  made  for  per* 

sonal  purposes  7 

23.  Is  a  Wuqf  or  grant  made  for  charitable  or  religious  purposes  the  subject  of 

inheritance  7 

24.  What  portion  of  an  endowment  is  subject  to  partition  7 

25.  Is  the  ruling  power  at  liberty  to  order  a  partition  of  the  profits  of  lands  ap* 

propriated  for  the  support  of  a  religious  and  charitable  institution  and  for 
the  maintenance  of  the  superior  7 

26.  Is  a  gift  of  profits  of  endowed  land  by  a  sharer  in  them  valid  7 

27.  May  the  benefit  to  a  person  arising  from  a  charitable  donation  be  defeated? 

28.  Are  descendants  from  the  female  line  entitled  to  succeed  as  superiors  of  ^ 

endowment  restricted  to  the  offspring  of  the  original  ancestor? 

29.  May  a  female  become  the  superior  of  an  endowment  7 

30.  Is  a  female  eligible  to  the  office  of  superintendent  of  an  endowment  T 
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Who  has  the  patronage  of  an  endowment  of  a  Mosque,  built  with  or  without 

consent  of  the  owner  of  the  land  on  which  it  is  was  erected  ? 
In  whom  is  the  patronage  of  an  endowment  in  general  vested  ? 
Are  cemeteries  and  religious  buildings  heritable  if  not  Wuqf  ? 
Does  all  property  destined  to  religious  purposes  necessarily  partake  of  the 

nature  of  an  endowment  ? 
How  are  the  revenues  of  lands  attached,  and  offerings  made,  to  the  shrine  of 

a  departed  saint,  to  be  divided  ? 
How  and  by  whom  should  a  superintendent  be  appointed  to  such  a  shrine? 
Define  the  term  Wuqf. 

Upon  what  tenure  does  the  trustee  of  an  endowment  hold  his  office  ? 
What  is  the  distinction  between  the  offices  of  Mootawulee  or  trustee,  and 

Guddee  Nisheen  or  superior  of  an  endowment  ? 
What  right  does  a  superior  confer  on  a  disciple  by  appointing  him  successor 

to  his  office  ? 
Does  such  appointment  confer  on  the  disciple  the  right  of  inheritance  to  the 

property  endowed  ? 
Is  succession  to  the  office  of  trustee,  or  superintendent  of  an  endowment, 
necessarily  hereditary  ? 


QUESTIONS  ON  THE  LAW  OF  DEBTS  AND  SECURITIES. 

PAQB8  72—75,  S4fr-867. 

1.  Are  heirs  responsible  for  the  debts  of  their  ancestors? 

2.  When  should  debts  acknowledged  on  a  death-bed  be  paid  ? 

3.  What  is  the  rule  relative  to  a  debt  acknowledged  in  favour  of  an  heir  on  a 

death-bed  7 

4.  If  two  persons  jointly  contract  a  debt,  and  one  of  them  die,  is  the  survivor 

responsible  for  payment  of  the  whole  debt  ? 

5.  What  is  the  rule  when  one  or  two  joint  sureties  dies  without  paying  ? 

6.  ,  In  what  cases  are  partners  in  trade  jointly  and  severally  responsibke ? 

7.  For  what  debts  contracted  by  a  guardian  is  a  ward  responsible  after  coming 

of  age? 

8.  May  an  inhibition  be  laid  on  a  debtor  to  exclude  him  from  the  management 

of  his  own  affairs  ? 

9.  In  what  cases  is  a  debtor  liable  to  imprisonment  ? 

10.  For  what  period  may  a  debtor  be  imprisoned  ? 

11.  In  what  order  should  the  property  of  a  debtor  be  rendered  available  for  his 

debts? 

12.  What  is  the  distinction  between  mortgages  and  pledges? 

13.  Is  hypothecation  known  to  the  Mahomedan  law? 
T4.     What  is  essential  to  a  nnortgage  ? 

15*  What  power  have  creditors  over  pledges  or  morteages  ? 

i6*  Upon  whom  lies  the  obligation  of  providing  for  the  care  of  a  pledge? 

17.  Is  a  mortgagee  at  liberty  to  use  a  pledge  ? 

18.  What  is  the  rule  when  a  pledge  or  mortgage  is  destroyed  in  the  hands  of  the 

mortgagee  ? 

19.  On  the  death  of  the  mortgagor,  may  the  mortgagee  apply  the  pledge  or 

mortgage  in  his  hands  to  the  satismction  of  his  own  debt,  in  preference  to 
the  claims  of  other  creditors  ? 
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20.  In  what  manner  should  an  insolvent  estate  be  distributed  among  creditors? 

21.  What  is  the  rule  regarding  priority  of  claims? 

22.  What  is  the  difference  between  simple  debts  and  debts  due  on  promissoTy 

notes  or  bonds  ? 

23.  Can  a  debtor  on  a  death-bed  devise, or  otherwise  alienate^  his  property  to  the 

prejudice  of  his  creditor? 

24.  Does  dower  take  priority  of  other  debts  7 

25.  Can  property  made  over  by  a  husband  to  his  wife,  in  satisfaction  of  her 

dower,  be  held  answerable  for  the  husband's  debts  after  his  death? 

26.  What  remedy  has  a  surety  who  pays  the  whole  debt  of  a  principal  against 

his  co-surety,  and  how  much  can  he  recover  ? 

27.  What  view  should  be  taken  of  payment  made  by  one  of  two  sureties  7 

28.  On  what  principle  are  profits  of  an  estate  mortgaged  to  be  accounted  for? 

29.  Is  the  receipt  of  interest  permitted  under  the  Mahomedan  law  7 

30.  To  what  extent  has  the  Mahomedan  law  on  the  subject  of  usury  been  modi* 

fied  by  the  British  Regulations  7 

31.  Under  what  circumstances  may  mortgaged  property  be  disposed  of  previous 

to  redemption  7 

32.  If  a  mortgagor  dispossess  the  mortgagee,  does  the  mortgage  still  continue  in 

force  7 

33.  What  is  the  difference  between  pawn  and  mortgage  7 

34.  Is  a  contract  to  pay  the  debts  of  a  lessor  in  consideration  of  a  lease  valid? 

35.  Does  a  lease  expire  with  the  grantor  7 

36.  Is  a  deed  necessary  to  prove  a  claim  to  dower? 

37.  Is  a  lease  without  a  term  valid  7 

38.  Does  the  death  of  a  lessee  terminate  a  lease  7 


QUESTIONS  ON  CLAIMS  AND  JUDICIAL  MATTERS. 

PAQES  87—81,  858--879. 

1.  Is  there  any  rule  of  limitation  to  bar  a  claim  under  the  Mahomedan  law? 

2.  Is  there  any  difference  between  a  claim  founded  on  a  verbal,  and  one  founded 

on  a  written,  engagement  7 

3.  Does  informality  in  a  deed  vitiate  a  contract  founded  thereon  7 

4.  What  is  the  rule  with  respect  to  priority  of  claims  ? 

5.  Are  contracts  dissolved  by  the  death  of  one  of  the  contracting  parties? 

6.  What  is  the  rule  with  respect  to  leases  and  partnerships  7 

7.  Are  oaths  administered  to  witnesses  7 

8.  What  are  the  leading  principles  of  the  Mahomedan  law  with  respect  to 

inadmissible  evidence? 

9.  When  is  the  evidence  of  females,  not  corroborated  by  the  testimony  of  nial^ 

admissible? 

10.  When  is  hearsay  evidence  admissible? 

11.  What  is  the  rule  with  respect  to  variance? 

12.  State  the  rule  regarding  the  onus  probandi? 

13.  What  particular  special  pleas  may  be  advanced  in  a  defence? 

14.  Is  there  any  provision  in  the  Mahomedan  law  regarding,  estoppels  7 

15.  What  is  the  rule  when  the  plaintiff  has  no  evidence? 

16.  When  evidence  is  adduced  on  both  sides,  to  which  side  should  preference  in 

general  be  awarded  7 
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To  ^hat  side  should  preference  be  given  when  judging  of  evidence  in  a 
dispute  between  a  lessor  and  a  lessee,  or  between  liusband  and  wife,  regard- 
ing dower? 
Can  a  judgment  be  passed  ex*parte  ? 
When  a  case  is  referred  to  arbitration,  is  it  necessary  that  the  decision  of  the 

arbitrators  sliould  be  unanimous  ? 
Can  an  acknowledgment  be  retracted  ? 
Does  a  bare  assertion  of  an  heir  disclaiming  right  to  share  in  property  amount 

to  relinquishment, — and  does  such  a  disclaimer  bar  a  subseauent  claim  ? 
Upon  which  of  the  parties  does  the  onus  probandi  lie  in  the  following  cases 
of  dispute  between  a  widow  and  other  heirs  of  her  husband  7— 
1st.     Possession  of  property  wliich  the  widow  denies. 
2nd.     Disputed  value  of  property  acknowledged  by  the  widow  to  have 

been  received. 
3rd.    Property  alleged  by  the  heirs  to  have  been  given  in  satisfaction 

of  dower ;  — and  by  the  widow,  as  a  gratuitous  gift. 
4th.    The  right  to  houseliold  property. 
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Aimah,  (A.  *^').  Learned  or  religious  men.  Allowances  to 
religious  and  other  persons  of  the  Muhammadan 
persuasion.  Land  given  as  a  reward  or  favour  bj 
the  King  at  a  very  low  rent.     Charity  land& 

Aimahdar,  (P.  j '  -^  '^  0*  -^  learned  or  religious  person  who  holds 
or  enjoys  charitable  donations. 

Aimah  Mauza,  (A.  (dfj^  *h  »).  A  village  given  as  a  charitable 
allowance  to  learned  or  religious  persons. 

Akbar-ur-rai,  (A.  ^s  ^J  * j^O*   Convincing.  Strong  presumption. 

Akila,  (A  *iii*).  One  who  is  subject  to  pay  Diyat  or  the  fine 
of  blood. 

Akubat,  (A.  *f^).     Punishment.     Chastisement. 

Altamgha,  (Tur.  U^  f ).  A  royal  grant  in  perpetuity.  Per- 
petual tenure.      An  heritable  Jagir  in  perpetuity. 

Altamghadar,  (Tur.  jtoU^Jf).     A  holder  of  an  Altamgha. 

Altamgha  Inam,  (Tur.  ^l«itu^  f).  A  royal  grant  in  perpetuity 
of  land  free  of  rent. 

Amanat  Nameh,  (P.  Ax>lioJ  u  i).     A  deed  of  trust 

Asbah,  (A.  ^^).     Kindred  relations.     Agnate  relatives. 

B 

Ba  Farzandan,  (P.  o^^jj^  ^).    A  grant  to  a  person  of  lands  ti 

descend  to  his  children. 
Bait-ul-Mal,  (A.  Jt^^'*-^).     The  royal  treasury. 
BaraiKhur-o-Posh,  (P.  oSjj^^^^^c^t^).   Maintenance.  AIlo^ 

ance  for  food  and  clothing. 
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Bay-bil-wafa,  (A.  ^j^^ffa).    A  mortgage.     A  conditional  sale. 

Bay  Mokasa,  (A.  ^^ct^).  Barter.  A  deed  of  sale  in  satis- 
faction of  dower. 

Bay  Taljiah,  (P.  *^cw).  A  fictitious  sale  made  to  serve  a 
temporary  purpose. 

Baz  Nameh,  (P.  ^^j^},     A  deed  of  relinquishment. 

Benamii  (P.  ^  ^  u^).  A  sale  or  purchase  m&de  in  the  name  of 
some  one  other  than  the  actual  vendor  or  purchaser. 

Butwara,  (H.  »j»-^^).  Shares.  A  formal  difision  of  property 
into  parts. 

C    • 

Champakali,  (H.  ^^).     A  necklace. 
Chila,  (H.  *ftf  )•     -A  slave  brought  up  in  the  house  ;  a  favorite 
slave ;  a  pupil 

D 

Dirhem,  (A.  (^j^).  A  silver  coin,  of  which  from  twenty  to 
twenty-five  have,  at  diflferent  times,  passed  current 
for  a  dinar  (nearly  equal  to  a  ducat  or  a  sequin, 
about  nine  shillings). 

Diyat,  (A.  ^.i).  The  law  of  retaliation.  An  expiatoiy  mulct 
for  murder. 


Fakir,  (A.^).  A  poor  man,  a  mendicant.  A  Musulman 
beggar. 

Faraiz,  (A.  u^  t/>).  The  legal  knowledge  of  dividing  iuheritr 
ance  according  to  the  Mahomedan  law. 

Farikh  khatt,  (P.  ^^j'^).     A  written  release. 

Farzi,  (A.  ^>).  A  purchase  in  a  fictitious  name.  Synony- 
mous with  Benami. 

Fasid,  (A.  A^^).     Vicious.     Imperfect     Invalid. 

68 
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Fasli  or  Fusli,  (P.  i^).     What  relates  to  the  seasons :  the 

harvest  year. 
Foujdari,  (P.  </j***^^).     The  office  or  jurisdiction  of  a  criminal 

Magistrate  or  Judge. 
Futawa,  (A.  (/J^).     Plural  of  Futwa,  q.  v. 
Futwa^  (A.  iUj^).     A  judicial  decree,  sentence,  or  judgment, 

particularly  when  delivered  by  a  Mufti. 

G 

Gaddi,  (H.  i^^).  A  pillow  ;  but  used  as  a  throne.  The  seat 
of  sovereignty  or  chiefship. 

Gaddi  nishin,  (H.  u^y^).  Sitting  on  a  pillow^  A  Sove- 
reign or  Chief.  -He  who  sits  on  the  gaddL  A 
Superintendent  of  a  religious  endowment. 

Ohalib-uz-zan,  (A.  u^^M^).    Strong  presumption. 

Ghazb,  (A.  w-ai).    Violence.    Force. 

H 

Hadd,  (A.  «>^).    Punishment.    Chastisement,  especially  by  the 

infliction  of  lashes. 
Hakim,  (A.  f^^).    A  Governor,  a  Judge,  an  Arbitrator, » 

Magistrate. 
Hakk,  (A.  J^).    A  just  claim,  right,  or  due. 
Hakk  dar,  (P.  ;'f  (3^).    One  who  possesses  a  right. 
Halakat,  (A.  c^JU).    Homicide. 
Hall,  (H.  ^  ^).    A  bondsman,  one  serving  as  a  laborer  in  pay 

ment  of  a  debt  until  the  debt  is  discharged. 
Haram,    (A.  fj^).    Being  forbidden.    A  concubine.    The 

woman's  apartment. 
Hazir  zamin,  (A.  l^^^^j^^).    Surety  or  bail  for  appearance* 
Hazi;  (A.  J>*).    Joking.    Jesting* 
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Hibeh-ba-sIiart-uMwuz,  (A.  ijcj^\^j^^).  A  gift  on  stipula- 
tion  or  promise  of  a  consideration.  Hibeh-ba- 
shart-uMwuz  is  said  to  resemble  a  sale  in  the  first 
stage  only/  that  is,  before  the  consideration  for 
which  the  gift  is  made  has  been  received,  and  the 
seizin  of  the  donor  and  donee  is  therefore  a  requi- 
site condition. 

Hibeh-bil-Iwuz,  (A.  u^y^^^).  A  gift  for  a  consideration. 
Hibeh-bil-Iwuz  is  said  to  resemble  a  sale  in  all  its 
properties  ;  and  the  same  conditions  attach  to  it, 
and  the  mutual  seizin  of  the  donee  is  not,  in  all 
cases,  necessary. 

Hibeh  Nameh,  (P.  a*  0  ^).     A  deed  of  gift. 

Hissah  Nameh,  (P.  Juba^).     A  deed  of  partition. 

Hukumat-ul-adl,  (A.  jAJ»iA^>a.).  An  award  of  equity.  An 
arbitrary  atonement. 

Hundi,  (H.  ^m^).    A  bill  of  exchange. 

Huzuri,  (P.  ^jyA^).  Relating  to  the  presence,  or  chief  station 
of  authority. 

I 

Ibraa,  (A.  ^^»).     Discharge,  remission. 

Ijab,  (A.  v^O-     -^  verbal  offer. 

Ijab-i-kabul,  (P.  J>iiv^O*     Acceptance  of  a  verbal  gift. 

Ikbal  Daawa,  (A.  ^y^oJUii),  Confession  of  judgment.  An 
acknowledgment  of  want  of  right  in  the  subject- 
matter  of  a  suit 

Iktyar  Nameh,  (P.  a-  U^  LU  t) .     A  voluntary  deed. 

Ikrah,  (A.  »*y ').     Homicide  by  compulsion.     . 

Ikrar  Nameh,  (P.  ^^j^ji^),  -  A  written  acknowledgment. 

Inaam,  (A.  f^^).  Present,  ^gratuity.  Inaams  are  grants  of 
land  free  of  rent ;  or  assignments  of.  the  Govern- 
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ment  share  of  the  produce  of  a  portion  of  limd  for 
the  support  of  religious  establishments  and  priests, 
and  for  charitable  purposes.  Also  to  Revenue 
officers,  and  the  public  servants  of  a  village. 

Inaamdar,  (P.  j^^f^^).  Holder  of  any  thing  as  a  favor.  A 
person  in  the  possession  of  rent  free^  or  favorably 
rented  lands :  or  in  the  enjoyment,  under  the  assign- 
ment thereof,  of  the  Government  dues  of  a  parti- 
cular portion  of  land,  granted  from  charity,  &c. 

Inaam  Izafat,  (A.  ***i^»(t^»).  A  stipendiary  grant.  Lands 
or  the  produce  thereof,  granted  free  from  tax  in 
remuneration  for  services  rendered. 

Inaam  Sanad,  (A*  AWj^Uif).  A  Patent  or  written  authority 
for  holding  Inaam  lands. 

Intifa,  (A.  e«^»)-     UtUity.     Profit.    Advantage. 

Ism  Farzi,  (A.  ^j^V^').  One  in  whose  name  purchase  is 
made,  the  name  of  the  real  purchaser  not  appear- 
ing in  the  transaction. 

Istihsan,  (A,  e,'--*^!).  Approving.  Taking  or  considering  a 
thing  as  a  favor. 

Is timrardar,  (P.  j  ^  ^j  Lf<^ »).   The  holder  of  a  gran  t  in  perpetuity- 

Istimrari,  (P.  ^;Lr^*).     Perpetual,  continuous. 

J 

Jagir,  (P.^^^).  An  assignment  of  the  Government  revenue 
on  a  tract  of  land  to  families,  individuals,  or  pub- 
lic officers. 

Jagirdar,  (P.  j^^j^^).     One  who  holds  a  Jagir. 

Janishin,  (P.  u*^^»).     A  lieutenant,  a  succeasor. 

Jhutha  Pugla,  (H.  ^^j^).    A  fictitious  robbery. 

Julus,  (A.  u--^).  The  beginning  of  a  reign.  The  accessioB 
tQ  the  throne. 
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K 

Kabin  nameh,  (P.  a^li  e^)»  A  dowry  deed.  A  marriage  set- 
tlement. 

Kabul,  (A.  J^).  Consenting.  Acceptation.  Acknowledg- 
ment. 

Kabuliyat,  (A.  ^j^).  An  engagement  or  agreement  in 
writing.    The  counterpart  of  a  Revenue  lease. 

Kadimi,  (P.  ^*^).     A  set  of  fire- worshippers. 

Karar  nameh,  (P.  ^^j»y).     A  deed  of  agieement. 

Katl-i-Kaim  Makam  Ba  Khataa,  (tks^  ^ao  ^li  Jis).  Iq. 
voluntary  homicide. 

Katl-i-Khataa,  (P.  U^cUi).  Homicide  by  an  erroneous  act, 
or  by  error  in  the  intention. 

Katal-i-umd,  (P.  a^  cUj).     Murder. 

K.azi,  (A.  ^  ^^).  A  Judge,  civil,  criminal,  and  ecclesiasti- 
cal, among  the  Mahomedans. 

Kazi-ul-kozat,  (A.  guaJi^ui).     The  Chief  Kazi. 

Khataa,  (A.   ^).    Accidental. 

Khatib,  (A  v^*^^)*  A  preacher.  A  reader  of  prayers  in  a 
mosque. 

Khatt  Kubala,  (A.  ^J  4i,^.  A  writing  preparatory  to  a  deed. 
In  Bengal  a  deed  of  conditional  sale,  the  same  as 
Bay-bil-wafa,  q.  v. 

Khotbah,  (A.  **Ja^).  An  oration  delivered  every  Friday  after 
the  forenoon  service  in  the  principal  mosques,  in 
praise  of  God,  Mahomed,  and  his  descendants,  and 
prayers  for  the  ruling  power. 

Kirah,  (A.  l/).     Homicide  by  compulsion. 

Kisas,  {A.  u^  ^).     Retaliation. 

Kubala,  (A.  aJ  i>i).    A  contract  or  deed.    A  written  agreement. 

Kurwah,  (H.  *j  »J^).     A  conductor  of  pilgrims. 
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L 

Ladavi,  (A.  d/>*«>V).  A  deed  of  relioquishment.  A  release  or 
acquittance.     Without  claim. 

Luktah^  (A.  ^tJU).  Property  which  a  person  finds  lying  on  the 
ground,  and  takes  away  for  the  purpose  of  preserv- 
ing it  in  trust     A  stray.     A  trove. 

H 

Madad-i-maashy  (P.  Jii^^^).  Aid  for  subsistence.   An  article 

in  the  rent  roll  called  Tamar  Jama,  consisting  of 

allotments  of  lands,  as  a  subsistence  to  learned  or 

religious  men ;  an  item  of  the  Mazkurat,  and  a 

branch  of  Aimah  grants. 
Mahall,  (A.  J  i^).     Places,  districts,  departments.     Places  or 

sources  of  revenue,    particularly  of  a  territorial 

nature. 
Mahall,  sarai,  (P.  c^^^.r-J^).    The  women's  apartments. 
Mahr,  (A.  ,/t^).     A  marriage  portion  or  gift  settled  on  a  wife 

before  marriage.     Dower. 
Mahr  nameh,  (P.  ^^^n^).     A  deed  of  settlement  of  dower. 
Mahr  Maujjil,  (A.  <J^-K-H*).     Exigible  dower. 
Mahr  Muwajjil,  (A.  ^^jt^).     Deferred  or  ineligible  dower. 
Mahram,  (A.  (^j^).     Any  one  to  whom  the  women's  apart- 
ments are  open. 
Makandari,  (P.  if)^^u^).     The  ownership  of  a  place.    The 

office  of  Superintendent  of  a  mosque.  | 

Mai,  (A  J^).     Wealth,  property.     Revenue,  rent  derivable 

from  land. 
Malik,  (A.  c^U).     Master,  proprietor,  owner. 
Malzamin,  (A.  e^^l*).     Bondsman  for  the  discharge  of  a 

debt,  or  payment  of  rent. 
Malzamini,  (P.  (/^''^^).     Written  secuiity  for  the  due  p»J 

ment  of  a  debt  or  revetoiie.  •  • 
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Mamluk,  (A.  ^-^Jf).     A  purchased  slave  or  captive. 

Mangni,  (H.  t/^).    Betrothing.     Asking  in  marriage. 

Masjid,  (A.  ^T^).    A  mosque.    A  place  of  worahip. 

Maujjil,  (A.  J^>«).    Exigible  dower  payable  on  marriage. 

Maulavi,  (A.  isJ^y).  A  learned  and  religious  man.  The  Law 
officer  appointed  in  the  Courts  for  the  interpreta- 
tion of  the  Mahomedan  law. 

Mauza,  (A.  ify»).    A  place,  a  village. 

Mehtur,  (P.  A*).  A  prince.  A  head  man.  A  menial  ser- 
vant of  the  lowest  description. 

Mihnutanah,(P.  *5ii;«*).  Service  money.  Payment  for  work 
done. 

Milkiyat,  (A.  as^^).     Property.     Proprietary  right. 

MoguUai,  (P.  ^1U«).     Government  dues. 

Moonsiff,  (A.  UaU).  a  Judge-Advocate,  ah  Arbiter.  A 
Judge  in  the  Company's  Courte  having  a  limited 
jurisdiction. 

Muchalkab,  (Tur.  *CJ«*).  A  solemn  engagement  or  declara- 
tion in  writing.    A  counterpart  of  a  deed  or  lease. 

Mufti,  (A.  v^).    A  Mahomedan  Law  officer. 

Muharraro,  (A  ,•>»*).  The  name  of  the  first  month  of  the 
Mahomedan  year.  The  mourning  festival  observ- 
ed in  that  month  by  the  Musalmans  of  India,  in 
remembrance  of  Hasan  and  Husain,  the  grand- 
sons of  the  Prophet. 

Mukhtar,  (A.  j«**).    An  agent,  a  steward. 

Mukhtarkar,  (P.  j^)^.    The  same  as  Mukhtar. 

Mukhtar  nameh,  (P.  *•  li  jU*-)    A  power  of  attorney. 

Multakit,  (A.  I.2U-).  One  who  falls  unexpectedly  on  any 
thing  not  sought  for. 

Munsbi,  (A.  vAi*).  A  letter-writer.  A  secretary,  a  teacher 
of  languages. 
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Mustamin,  (A.  o*^^-^).  A  person  residing  in  a  foreign 
country  under  a  protection  procured  from  the 
ruling  power. 

Mutawalli,  (A.  ^-^).  The  Superintendent  or  Treapurer  of  a 
mosque.  An  administrator  or  procurator  of  any 
religious  or  charitable  foundation. 

Muwajjal,  (A.  J^j^).     Payment  deferred. 

•      N 

Naib,  (A.  »-*Jli).     A  Vicegerent.     A  Deputy. 

Naib-i-Nazim,  (P.  j^J^^^i^ij^  Deputy  of  the  Nazim  or 
Governor. 

Nazim,  (A.  (^^  ^).  The  chief  officer  of  a  province.  A  Viperoy 
or  Governor. 

Nazir,  (A.  ^^).  A  Supervisor  or  Inspector.  The  executive 
officer  of  a  Court. 

Nazr,  (A.  j^).    An  oflFering.     A  present  made  to*  a  superior. 

Nazraneh,  (P.  ^»;^).  Any  thing  given  as  a  present,  particu- 
larly as  an  acknowledgment  for  a  grant  of  lands, 
public  offices,  and  the  like. 

Nikah,  (A.  ^  ^).  Marriage.  In  the  language  of  the  lair 
this  term  implies  a  particular  contract  for  the 
purpose  of  legalizing  generation;  a  betrothal— 
Vide  Digest  Tit.,  Mar.  Note  to  Case  18. 

P 

Pan,  (H.  ii>^).     Betel-nut. 

Pan  batta,  (H.  ^c^^).     A  customary  presfent  of  Pan  made  b\ 

and  exacted  by,  certain  parties  on  particular  cerei 

monial  occasions. 
Pardah,  (P.  «^-^).    A  veil.    A  curtain.     Applied  to  femalel 

it  signifies  such  as  may  not  lawfully  be  expose 

to  the  gaze  of  strange  men. 
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Pardah  nishin,  (P.  eHA>»o»^).  Sitting  behind  the  curtain. 
Vide  Purdah. 

Perwaneh,  (P.  ^h^i).     A  royal  patent.     A  pass,  a  permit. 

Peshkash,  (P.  lt^).  A  present,  particularly  to  Govern- 
ment, in  consideration  of  an  appointment,  or  as  an 
acknowledgment  for  any  tenure.  Tribute,  fine, 
quit-rent,  advance  on  the  stipulated  revenues.  The 
first  prints  of  an  appointment  or  grant  of  land. 

Pirmurshid,  (P.  ^^j^j^).    An  aged  instructor.    A  family  priest. 

Priotar,  (H.  j^jj^).  Allowance  to  Mahomedan  sages.  A  parti- 
cular description  of  lands  held  rent-free,  or  assign- 
ments of  the  Government  dues  from  particular 
lands  engaged  by  such  persons. 

R 

Radd,  (A.  ^)).  The  return,  in  the  Mahomedan  law,  of  inherit- 
ance.    The  residue. 

Rafa  nameh,  (P.  *^^e^;).     A  deed  of  relinquishment. 

Raj,  (H.  ^b).     Government,  sovereignty.     A  kingdom. 

Rajgi,  (P.  J^b\     Sovereignty. 

Rasmi,  (P.  (^^j)    A  sect  of  fire-worshippers. 

Rihn,  (A.  ij^jX     A  pledge,  a  pawn. 

Rishtahdari,  (P.  (jrj*-^^;).     Relationship. 

Rubakari,  (P.  45;^^;).  A  form  of  instructions  for  proceeding 
in  a  particular  business. 

Rukah,  (A.  ^j).     A  short  letter  or  note.     A  note  of  hand. 

R^sum,  (A.  r-^j).  Customs,  customary  commissions,  gratu- 
ities, fees  or  perquisites. 

S 
Sajjadeh  nishin,  (P.  ,jtf^%^^).     Sitting  on  a  praying  carpet 
The  supervision  of  a  religious  endowment. 
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Salami,  (A.  u^^).  A  free  gift  made  by  way  of  compliment 
or  in  return  for  a  favor. 

Sanad,  (A.  «3j^).  A  patent,  a  charter  or  written  authority  for 
holding  either  land  or  office. 

Sanad-i-Milkiyat-i-Istimrar,  (P.  ^f^^lc^Aw).  A  written 
authority  for  the  permanent  possession  of  lands  or 
office. 

Sarakah-i-Sagrar,  (P.  j^j^^j^Y  A  minor  species  of  larceny 
without  open  violence. 

Sarai,  (P.  LS"*-^).  A  house.  A  palace.  A  seraglio,  Abuild- 
"incr  erected  for  the  accommodation  of  travellers. 

Sasun  birt,  (H.  ^jia^  ^.  A  grant  of  revenue  or  any  perquisite 
conveyed  by  deed  for  the  maintenance  of  a  person. 

Sata,  or  Satakhatt,  (A.  ki^ll^bii^).  A  preparatory  instrument 
in  the  nature  of  articles  of  agreement  intended  to 
be  followed  by  the  execution  of  a  more  formal 
contract,, 

Seth,  (H.  ^).  A  chief  of  a  sect  or  caste  of  tradesmen  over 
whom  he  has  the  control. 

Shadid,  (A.  'H'^).    Strong,  vehement.    Violent  presumption.* 

Shafi  khalit,  (A.  M^  e^'-).  Neighbours  by  common  tenancy. 
Partners. 

Sheti  Watan,  (H.  er^J</^).  The  hereditary  fees  and  perqui- 
sites of  a  seth. 

Shibeh-i-kawiy,  (P.  is^  V^)-     Violent  presumption. 

Shibeh-i-umd,  (P.  «>^  V^).     Culpable  homicide. 

Shikast  Piwust,  (P.  c^^jo^-Ci).  Literally  "broken  and 
joined."     Alluvial  land  properly  so  called. 

Shirakat  nameh,  (P.  a^Cc^i^).    A  deed  of  partnership. 

Shufaab,  (A.  ^^  In  the  language  of  the  law  signifies  the 
becoming  proprietor  of  lands  sold  for  the  price  at 
which  the  purchaser  has  bought  them,  although  he 
be  not  consenting  thereunto.  The  right  of  pre- 
emption. 
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Siyasufc,  (A.  i-^^).  Exemplary  punishment  at  the  discretion 
of  the  Judge  for  oflFeuders  committing  heinous  and 
flagrant  crimes. 

Sulah  nameh,  (P.  a->li^^).  A  writing  of  concord.  A  deed 
of  compromise. 


Taidad,  (A.  ,>f^).  Number,  computation.  An  extract  from 
the  Collector's  register  of  lands. 

Taksim  nameh,  (P.  ^^\j  ^^^fJiJ).     A  deed  of  division. 

Talab-i-Muwasabat,  (P.  Ak^»^»-JLt).  Immediate  demand, 
particularly  as  applied  to  the  right  of  pre-emption. 

Tamassuk,  (A.  iJU^).     A  bond  or  obligation  in  writing. 

Tanakuz,  (A.  u«*^).     Being  discordant.     Repugnancy. 

Tankhahy  (P.  ^y^).  An  assignment  on  lands,  or  order  on 
the  Treasury  for  the  payment  of  a  stipend,  or 
salary,  or  the  like. 

Tarikat,  (A.  ol(/).  Things  left  after  death,  effects,  inherit- 
ances, bequests. 

Tashhir,  (A.  /i«^).  Ignominious  exposure.  Ordering  a  crim- 
inal to  be  carried  through  the  city  as  an  example. 

Tauliyat,  (A.  ^>»).  Transferring  property.  The  superin- 
•     tendency  of  Mosques  and  religious  establishments. 

Tauliyat  nameh,  (P.  a^oGouJy).     A  deed  of  transfer. 

Tazir,  (A.  ji^).  An  infliction  of  punishment  by  flagellation 
or  otherwise,  at  the  discretion  of  the  Judge,  for 
any  offence,  whether  of  word  or  deed,  not  subject 
to  a  specific  legal  penalty. 

Tehbazari,  (P.  c^;0ta3).     Ground-rent  of  a  stall  in  a  market. 

u 

XJmd,  (A.  A*^).     A  wilful  act.     This  word  is  used  by  the 
*  Mahomedan  Criminal   lawyers   in   opposition  to 

Khataa,  accidental. 
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Wakf,  (A.  *-ft>j).  An  endowment.  Property  dedicated  to 
pious  uses. 

Wakif,  (A.  '^My).     One  who  dedicates  property  to  pious  uses. 

Warasat  nameb,  (P.  *^iic*-«;f  j).  A  deed  of  acknowledgment 
of  heirship. 

Wasilat,  (A.  sa>^\j).  The  total  collected  under  every  descrip- 
tion.    Mesne  profits. 

Waaiyat  nameh^  (P.  a^Go^x^^).  A  last  will.  A  deed  con- 
stituting heirs.     A  paper  of  administration. 

Watan,  (A.  e^^J).  Hereditary  property.  Village  offices  which 
descend  according  to  the  laws  of  succession* 

Watandar,  (P.  j^^ii^j).     A  possessor  of  Watan  property. 

Wazifah,  (A.  ^^j)*  Lands  assigned  for  the  payment  of  a 
pension  or  stipend. 

Wazifahdar,  (P.  j«^«^^j),     A  holder  of  Wazifah  lands. 

Z 

Zananeh,  (P.  ^  03).    Apartments  appropriated  to  women.    A 

seraglio. 
Zi-Firash,  (P.  oS  Lr^  ^)).     Bed-ridden. 
Zi-hakk,  (A.  &^is^)'     Allowances,  rights,  dues. 
Zi-1-kadah,  (A.  jj«i^i^i).      The  penultimate  month  of  the 

Mahomedan  year. 
Zual  Ihram,  (A.  (^^j^^j'^).     Kindred  in  whose  line  of  relation 

a  female  enters. 
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PRINCIPLES  OF  DECISIIONS 

RELATING  TO  MAHOMEDAN  LAW. 


-♦- 


,>*»  This  Digesfc  was  originally  prepared  by  the  late 
Mr.  W.  Sloan,  Barriater-at-Law,  and  embraced  P-U  the  princi- 
pal published  decisions  of  the  Privy  Council  and  the  Supreme 
and  Sadder  Courts  of  Calcutta,  Madras,  Bombay  and  the  N,  W. 
Provinces  from  1793  to  1859.  To  it  have  now  been  added 
a  further  Digest  of  the  cases  contained  in  the  following 
Reports: — 

Thi  Bivoal  Law  Rbpobtb,  Vols.  1  to  15  and  Sapt. 

Thi  Madras  High  Ooubt  Reports,  Vols.  1  to  8. 

Thi  Bombay  High  Court  Reports,  Vols.  1  to  12. 

Thi  N.'W.  Pwtwcis  High  Court  Rbports,  Vols.  1  to  7. 

Tm  IVDUM  JiAW  Bbpobts,  Caloatta  Seri^,  Vols.  1  to  16. 

„  „  „  Madrivs  Sepies,  Vols,  1  to  12. 

„  „  „  Boi^bay  Series,  Vols.  1  to  13. 

„  „  „  Allahabad  Series,  Vols.  1  to  9. 

The  Indiav  Law  Reports,  Indian  Appeals,  decided  bj  the  Pnvy  Coancil, 

Vols.  1  to 


AWBHTSai.— ViDi  DEATH. 

ACfTION."— !•  So  long  as  the  wife  of  a  banished  Mahomedan  remains  his 
wife,  and  does  not  take  measures  to  divorce  herself,  she  is  legally 
capable  of  maintaining  an  action  for  the  reoovery  of  debts  due  to 
her  hnsband.— 20th  Deo.  1823.    2  Borr.,  639.     S.  A.  Bora. 

2.  A  Mahomedan  filing  a  suit  for  the  recovery  of  his  share  of  an  heredi- 

tary office,  and  dying  shortly  afterwards,  the  Court,  under  the 
opinion  of  the  Law  Officers,  allowed  the  suit  to  be  carried  on  by 
his  widow,  having  a  son,  a  minor,  then  living. — June  1819. 
2  Borr.,  33.    S.  A.  Bom. 

3.  A  suit  founded  on  a  claim  of  inheritance  having  been  dismissed,  it  is 

not  competent  to  the  Courts  to  entertain  another  action  by  the 

b4M 
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same  indiyidaal,  on  the  same  gronnds,  though  Uie  person  sued 
and  the  amoant  claimed  be  different. — 13th  April  1824.  3  S.  D. 
A.,  Ben.  Bep.,  335. 

4.  In  an  action  of  assumpsit  by  a  Mahomedan  plaintiff,  the  defendtnft, 

being  a  British  Subject^  is  entitled  to  the  benefit  or  the  Britiali 
Law.— Circa.,  1826.     Sup.  Ct  Gal.  01.  B.,  1834.    20  Mor.,  243. 

5.  A  Mahomedan  feme  covert  may  sue  or  be  saed  alone. — let  Term  1843. 

1  Fnlton,  143.     Sap.  Gt.  Gal. 

6.  A  husband  may  recover  the  person  of  his  wife  by  Civil  action. — 5fch 

May  1832.    5  S.  U.  A.,  Ben.  Rep.,  200. 

NoTt. — This  doctrine  was  pronounced  on  the  ground  that  a  wife  baa  no  rigfat  to 
separate  herself  from  her  bnsbaud  unless  by  reason  of  a  divoroe. — Morley. 

7.  Where  a  Mahomedan  woman  had  obtained  a  decree  against  her  fani- 

band  for  the  recovery  of  her  dower,  bat  which  decree  had  not  been 
executed,  nor  the  dower  paid,  and  he  broaght  an  action  against 
her  to  come  and  live  with  him  against  her  will ;  it  was  held,  that, 
according  to  the  Mahomedan  Law,  it  is  not  imperative  for  a  wife 
to  reside  with  her  hnsband  nntil  her  dower  is  paid. — 9th  Maj 
1832.     Sel.  Bep.,  103.    S.  A.  Bom. 

8.  A  contract  made  by  a  man  with  a  first  wife  not  to  marry  a  second  wife 

is  not  illegal,  and  an  action  may  be  sustained  if  damages  caa  be 
proved.— 16th  May  1838.     1  Fnlton,  361.     Sup.  Ct.  CaL 

9.  A  second  marriage  of  a  woman,  daring  her  first  hnsband's  life,  and 

withont  having  been  divorced  by  him,  is  no  bar  to  the  recovery  of 
her  person  by  her  first  hnsband,  on  Civil  action,  notwithstanding 
her  an  willingness  to  retarn  to  him. — 20th  April  1841.  7  S.D.A, 
Ben.  Bep.,  27. 

10.  An  action  broaght  by  a  hnsband  against  his  wife  for  refosing  to  Hve 

with  him,  shoald  be  institnted  in  the  Zillah  where  her  house  is, 
and  not  where  the  marriage  took  place. — 17th  Jane  1846.  1  S. 
D.  A.,  Ben.  Sam.  Cases,  Pt.  ii.  78. 

11.  An  action  of  damages  will  not  lie  in  the  Sapreme  Coort  against  a 

Native  Prince  residing  at  Madras,  with  the  concnrrence  of  Qovecn- 
ment,  as  his  own  ambassador.  Zbibun  Nissa  Begum  t;.  Thb  Natob 
AziMUD  DowLAH.— 18th  Sept.  1810.     2  Str.  130. 

12.  Heldy  that  a  snit  by  a  mortgagor,  or  his  locum  tenens^  against  a  mort- 

gagee in  possession,  shoold  be  bronght  for  adjostment  of  aoooonis 
and  re*possession,  if  the  mortgage  debt  be  satisfied,  and  not  for 
mesne  profits.— 19th  April  1848.     S.  D.  A.  Dec.  Ben.,  344. 

13.  A  Mahomedan  female  saed  as  heiress  to  her  hnsband,  deceased,  for 

recovery  of  a  debt  dne  on  a  bond  execnted  in  favonr  of  her  hns- 
band. It  appearing  that  her  hasband  left  her  brother  find  other 
heirs  entitled  to  inherit,  heldj  that  the  widow  could  not  sue  akm^ 
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and  tlie  suit  was  remanded  to  afford  the  other  heirs  an  opportunity 
of  joining  in  the  action. — 27th  October  1852.    Dec.  Mad.  S.  A.,  141. 

14.  Plaintiff  sned  to  recover  his  wife  who  had  borne  him  two  children, 

and  who  having  by  reason  of  ill  health  retarned  for  a  time  to  her 
parents'  house,  had  been  bestowed  by  them  upon  another  man  in 
man*iage,  and  she  not  only  refused  to  return  to  the  plaintiff,  but 
the  so-called  second  huslmnd  declined  to  give  her  up.  The  lower 
Court  awarded  to  plaintiff  his  wife,  or  50  Bs.  damages  in  case  she 
refused  to  return  to  him.  Held  by  the  Sndder  Dewanny  Adawlut, 
that  the  second  marriage  during  the  life-time  of  the  plaintiff, 
without  divorce,  is  a  nullity,  and  that  the  action  for  the  recovery 
of  the  wife's  person,  notwithstanding  her  unwillingness  to  return 
to  the  plaintiff,  is  legally  tenable  under  certain  precedents  of  the 
Court. 

Held  further,  that  the  lower  Court  should  have  simply  awarded  to 
plaintiff  possession  of  the  person  of  his  wife  irrespective  of  her 
wishes.— 25th  March  1857.    Dec.  S.  D.  A.  Ben.,  465. 

15.  The  plaintiff's  wife  having,  during  his  absence,  married  another  man 

and  become  pregnant ;  he  sued  for  recovery  of  the  outlay  on  the 
occasion  of  his  marriage.  Held,  that  he  could  not  sue  for  the 
recovery  of  the  outlay  in  question,  there  being  no  breach  of 
contract  as  to  the  fulfilment  of  the  marriage. — 8th  March  1858. 
Dec.  S.  D.  A.  Ben.,  389. 

Note. — The  decision  was  confined  to  the  ground  of  action.  Damages  for  loss  of  his 
wife's  society  not  having  been  claimed,  the  Court  abstained  from  determining 
whether  a  Mnsanlman  is  at  liberty  to  sue  on  that  accoant. 

16.  A  suit  for  damages  is  maintainable  by  a  Mussulman  against  persons 

who  without  lawful  excuse  have  persuaded  and  procured  his  wife 
to  remain  absent  from  him  and  live  separately.  A  Mussulman 
lawfully  married  to  a  girl  who  has  obtained  puberty,  can  maintain 
a  suit  for  damages  against  the  &ther  of  the  girl,  and  against  an 
alleged  husband  of  the  girl,  for  wrongfully  persuading  her  to  re- 
main absent  from  the  plaintiff's  society,  and  for  detaining  her  away 
from  him.  Muhammad  Ibrahim  Bin  v,  Golam  Ahmed  Bin  Muhum- 
MAD.— 1864.    1  Bom.  H.  C.  R.,  236. 

17.  A  suit  will  not  lie  by  a  Mahomedan  to  enforce  the  return  of  his  wife 

to  his  house  even  after  consummation  with  consent,  until  her 
prompt  dower  has  been  paid.  Sheik  Abdool  Shukkbr  v,  MassuM- 
MAT  BOHBEMOONNISSA.— 1874.     6  N.  W.  P.  H.  C.  R.,  94. 

IGKHOWLEBGllCElfT.— 1*  An  acknowledgment  by  a  Mahomedan  that  a  cer- 
tain person  is  his  son  is  not  merely  primd  facte  evidence  of  the  fact 
which  may  be  i-ebutted,  but  establishes  the  fact  acknowledged. 
Such  acknowledgment  is  valid  when  the  ages  of  the  parties  admit 
of  the  relatibnship  between  them,  and  where  the  descent  of  the 
party  acknowledged  has  not  been  already  established  from  another. 
The  TpetUicn  of  MussT.  Najibunissa.— 1869.     4  B.  L.  R.,  A.  C,  66. 
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2.  A  man  oaniiot  acknowledj^  a  bMiher  eo  as  t6  establish  the  n<ifa&. 

MU88t.   6HAHB6ZAt)I   BlOTTH  It.   HlMMTTt  BAHADUB^-^ldd^.     6  Ben. 

L.  R^  loa. 

3.  The  loining  of  plaitotiff  in  a  petition  fot  a  certificate  nndcr  Aot  XXVII 

of  1860  claiming  as  sons  is  not  suofa  an  aoknowled^^ent  as  to 
constitute  between  them  the  status  of  fall  brotherhood  and  heir- 
ship by  Mahomedan  law.  Sefnhh^-^The  acknowledgmekit  by  one 
man  of  another  as  his  brother  is  not  by  Mahomedan  law  valid,  so 
as  to  be  obligatory  on  the  other  heirs  bat  is  binding  against  the 
acknowledger.  Mirza  Himmut  Bahadob  t».  Sbahbbzadi  Beoub.— 
1873.     18  Ben.  L.  K>  182  5  L.  R.,  1>  I.  A.,  28. 

4.  The  son  of  a  slave  girl  it  acknowledged  bv  his  father,  is  entitled  to 

the  same  share  as  the  son  of  a  lawful  wife.  Acknowledgment  of  s 
son  need  not  be  formal.  If  it  can  be  made  out  from  father's  acts 
and  conduct  it  will  be  sufficient.  Saitad  WaliullA  «.  Mibas 
Saheb.— .1864.    2  Bom.  H.  C.  B.,  285. 

5.  Observations  on  the  law  laid  down  by  the  P.  C.   regarding  the 

presumption  of  legitimacy  which  arises,  under  the  MahomedanUw, 
in  the  absence  of  proof  of  marriage^  when  a  son  has  been  uniformly 
treated  by  his  father  and  all  th^  members  of  the  family  as  legiti' 
mate.    Muhammad  ISMiTt  v.  PibAtAToiniissA.   I.  L.  R.,  3  All.,  723. 

6.  Where  a  son  has  been  uniformly  treated  by  his  father  and  all  the 

members  of  the  family  as  legitimate,  a  presumpiAon  arises  under 
the  Mahomedan  law  that  the  son^s  mother  was  his  father's  wife. 
I^HAjooRooNissA  V.  BowsHAN  Jbhah.  I.  L.  B^  2  Cal.  184 ;  L.  B.,  3 
I.  A..  291. 

7.  The  acknowledgment  and  recognition  of  children  as  sons,  giving  i^em 

the  status  of  sons  capable  of  inheriting  as  being  of  legitimate  birtb, 
may  without  proof  of  father's  express  acknowledgment  of  them,  be 
inferred  from  his  treatment  of  such  children*  provided  that  certain 
conditions  negativing  this  relationship  are  absent.  The  question 
whether  such  acknowledgment  will  be  presumed  or  not,  depends 
on  the  circumstances  of  each  particular  oasd.  Ali  KhaH  v.  LilU 
Begum.    I.  L.  B.,  8  Cal.,  4^ ;  L.  B.,  9  I.  A.,  8. 

8.  Whether  the  offspring  of  an  adulterous  intercourse  can  be  legitimated 

by  any  acknowledgment  is  an  open  question.  Above  case  referred 
to,  SadASTat  Hossisik  v.  Mahomed  Yubuf.  I.  L. B.,  10  Cal.,  6^'f 
KB.,  III.  A.,  31. 

9.  In  a'suit  for  possession,  by  right  of  inheritance,  of  a  share  of  Ote  pxt>- 

perty  of  a  deceased  Mahomedan  by  a  person  alleging  himself  to  |^ 
a  son  of  the  deceased,  the  defendants  pleaded  that  the  P^^^^^ 
was  not  a  son,  but  a  stepson,  having  been  bom  of  deoeMed's  wife 
before  ber  marriage.  The  plaintiff  filed  certain  letters  and  ouier 
documents  in  which  the  deceased  in  express  terms  referred  to  mm 
as  his  son:  and  he  contended  that  these  references  amooBtea 
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to  acknowledj^ents  made  by  tbe  deceased,  of  him  afl  a  son  which, 
under  the  Mahomedan  law,  entitled  him  to  inherit  as  a  lesfitimate 
son.  Held  by  Pkthbram,  C.  /.  (BaODHURSt,  /.,  dissenting),  that 
the  acknowledgment  by  the  deceased  of  the  plaintifE  as  his 
son  in  fact  conferred  on  the  latter  the  status  of  a  legitimate  son 
capable  of  inheriting  the  deceaeed's  estate,  althongh  the  evidence 
shewed  that  the  deceased  never  treated  him  as  a  legitimate  son, 
or  intended  to  give  him  the  status  of  legitimacy.  Held  by  Brod- 
HUBST,  t/.,  contra,  that  the  documents  above  referred  to  did  not  show 
more  than  that  the  deceased  i*egarded  the  plaintiff  as  )ns  stepson  ; 
that  the  plainfcifE  was  never  called  his  son  except  by  courtesy  and  in 
the  sense  in  which  a  European  would  ordinarily  describe  his  stepson 
as  liis  son  ;  and  that  there  was  no  sufficient  evidence  of  the  acknow- 
ledgment from  which  an  inference  was  fairly  to  be  deduced  that 
the  deceased  ever  intended  to  recognise  the  plaintiff  and  give  him 
the  status  of  a  son  capable  of  inheriting.  Allahdad  Khan  v,  Ismail 
Khan,  I.  L.  R.,  8  All.,  234. 

See— Bastard. 

LDMINI8TBATI0N.— 1-  Under  Act  XX  of  1841,  Administration  need  not 
be  taken  out  before  action  brought  by  a  plaintiff  suing  as  re- 
presentative of  a  deceased  Mahomedan. — 13th  Feb.  1844.  Sup.  Gt. 
Cal.,  1  Fulton,  409. 

2.  Tbe  Bei^ristrar  of  the  Court  cannot  take  out  letters  of  Administration 

to  a  deceased  Mussulman  whose  laws  of  inheritance  and  snocession 
are  saved  by  the  21st  Geo.  III.  c.  70,  extending  the  jurisdiction  of 
the  Supreme  Court  to  native  inhabitants  of  Calcutta. — In  the 
Goods  of  BiBEB  Hat.    3rd  Term  1819.    East's  Notes,  Case  106. 

3.  In  selecting  an  Administrator  in  Native  Estates,  the  Court  will  usually 

prefer  its  own  Registrar. — In  the  (7ooc{»  o/ Mookshee  All — 20th 
Nov.  184S.    1  Fulton,  889.    Sup.  Ct  Cal. 

4.  If  special  citations  be  not  served  on  the  widow  and  all  the  next  of  kin, 

whenever  they  are  within  the  jurisdiction,  a  grant  of  Administra- 
tion to  the  Registrar  is  irregular. — In  the  Goods  of  Shaik  Nathoo. 
—24th  July  1844.     1  Fulton,  483.     Snp.  Ct.  Cal. 

5.  Probate  of  Wills  was  formerly  granted  to  the  Executors  of  Hindus 

and  Mahomedans,  conformably  to  the  practice  of  the  Mayor's 
Court,  until  the  Stat.  2l8t  Gea  III,  arrived  in  India,  when  it  was 
refused.— Hyde's  Notes,  22nd  October  1791.  Morton,  74.  Sup. 
Ot.Cal. 

6.  Natives,  representatives  of  a  deceased  Native,  are  not  bound  to  take 

out  Letters  of  Administration  in  order  to  be  entitled  to  sue  in  favor 
of  the  Estate,  or  to  act  as  representatives  of  their  intestate. — 17th 
Feb.  1812.    2Str.,  153.     Sup.  Ct.  Mad. 

7.  N(»r  will  the  Supreme  Court,  in  any  instance,  cite  or  use  any  means 

towards  oompeUing  Natives  to  oome  in  and  prove  wills  or  take  out 
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letters,  or  grant  them  to  creditors,  to  the  prejadioe  of  the  text  d 
kin.    2  Str,  153.     Snp.  Ct  Mad. 

8.  The  Supreme  Court  will  grant  Pit>bate  of  the  will  of  a  Mabomda 

afEecting  the  rights  of  heirs,  without  firat  enqoiring  wbeUierii 
has,  or  has  not,  in  that  respect  received  their  assent. — 19ih  Janns! 
1813.     2  Str.,  180.   Sap.  Ct.  Mad. 

9.  Letters  of  Administration  will  not  be  granted  to  a  Native  who  iaw 

an  inhabitant  of  Madras.--2nd  Term  1816.  2  Str.,  328.  Siip.Cl 
Mad. 

10.  Now  the  Court  will  g^nt  Probate  or  Letters  of  Administration  in  tk 

case  of  a  Hindu  or  Mahomedan,  deceased,  leaving  property  n^ 
efEects  within  the  limits  of  the  jurisdiction  of  the  Court— ^ 
October  1832.    CI.  B.  1834.,  119.     Mor.,  75.   Sup.  Ct.  Cal. 

11.  The  Court  has  a  statutory  right  to  grant  Probates  and  AdminisMK^ 

in  Native  Estates,  where  there  is  property  within  the  local  jw* 
diction.  The  Court  has  the  power  of  selecting  the  Administrab?- 
and,  in  most  cases,  the  Registrar  will  be  preferred,  but  need^ 
apply  in  his  official  capacity.  In  Hindu  and  Mahomedan  esseetfj 
party  may  be  appointed  by  consent  of  his  next  of  kin. — 20th  5^^ 
1843.     1  Pulton,  339.     Sup.  Ct.  Cal. 

12.  The  transfer  of  the  property  of  a  minor  by  an  Administratrix,  <fa^ 

minort7a/e,  after  the  minor  had  attained  his  age,  will  beconau^^ 
invalid  if  such  transfer  be  to  his  prejudice. — 17th  Feb.  1812- 
Str.,  168. 

13.  Commission  at  the  rate  of  five  per  cent,  was  aHowed  to  a  Ntti« 

Executor  of  a  Native  Testator.— 22nd  March  1816.  1  Fulioo,  l^ 
Note  Sup.  Ct.  Mad. 

14.  Native  Executors  or  Administrators  of  Native  Test<ators  were  he^t 

not  to  be  entitled  to  commission. — Nov.  1834.  1  Fulton,  120, 1^<^ 
Sup.  Ct.  Bom. 

15.  Dictum  of  Awdry,  J.    A  Native  Executor  to  a  European  Estate  worf 

be  entitled  to  commission ;  and  European  Executor  to  a  Natit^ 
Estate  would  not.     Ibid. 

16.  The  Executor  of  a  Hindu  Testator  was  held  not  to  be  entitled  to  ooib- 

mission.— 18th  March  1837.     1  Pulton,  113. 

17.  Native  Executors  generally  attempt  to  charge  a  commission  of  ^^ 

per  cent,  upon  the  assets  collected ;  but  the  Court,  thinking  th^ 
the  reason  for  giving  commission  to  European  Executors  (w^  *** 
very  frequently  mere  strangers  to  the  deceased)  does  not  apply  ^ 
Natives,  have  always  resisted  it. — 26th  July  1842,  Perry's  Hote^ 
Case  4. 

18.  An  agreement  obtained  by  an  Executor  from  the  sole  next  of  kin  6!^^ 

heir  at  law  for  commission,  is  not  such  a  contract  between  tvoi^ 
dependent  parties  as  the  Court  will  sanction  or  enforce.    Ihii' 
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19.  The  son  of  a  deceased  Executor  is  not  liable  for  claims  against  his 

faUier  in  capacity  of  Ezecntor. — 15th  July  1847.  S.  D.  A.  Dec. 
Ben.^334. 

20.  The  appHcayon  of  the  son  of  a  deceased  Executor  to  the  Court  to 

draw  some  money,  then  in  deposit,  on  account  of  the  Estate,  was 
rejected  on  the  ground,  distinctly  set  forth,  of  such  son  not  being 
the  Executor.    Ibid, 

21.  The  Registrar  of  the  Supreme  Court,  Plain tilE  in  a  suit,  as  guardian 

of  a  minor  (a  Mahomedan  female),  was  non-suited,  as  not  legally 
authorized  to  act  in  her  behalf  .—20th  Sept.  1848.  7  S.  D.  A.  Ben. 
Rep.,  559. 

NoTB. — The  Registrar  «aed  88  Administrator  to  the  Estate  and  gnardian  of  the  minor.^ 
Morley. 

.DOPTION. — 1*  Adoption  under  the  Mabomedan  law  confers  no  right  to 
succession  to  property. — Case  No.  12  of  1817.     1  Mad.  Dec.,  107. 

2.  A  deed  of  adoption  by  a  Mussulman,  declarins^  that  thli  adopted  son 
should  "  succeed  to  his  property  and  title,"  was  held,  on  appeal, 
to  be  inoperative  and  void,  either  as  a  deed  of  gift,  or  as  a  testa- 
mentary disposition,  no  delivery  of  possession,  and  reliuquishment 
by  the  donor,  or  seizin  by  the  donee,  having  taken  place.---5th  Feb. 
1844.    3  Moore's  lud.  App.,  245. 

L&EHT  AND  PRINCIPAL- — 1«  An  engagement  having  been  written  with- 
out the  knowledge  and  consent  of  a  female  on  a  signed  blank,  and 
entrusted  by  her  to  her  Agents,  for  another  purpose,  was  pronounced 
to  be  an  invalid  instrument.-— -SOth  October  1805.  1  S.  D.  A.  Ben« 
Rep.,  110. 

NoTB.— The  oostom  of  entrasting  Agents  with  signed  blanks  being  very  prevalent,  the 
deoision  in  this  case  is  important.  It  was  adjudged,  that  the  Principal  is  not 
boand  by  an  engagement,  which  his  Agent  has  inserted  in  the  blank  withoat 
authority  or  against  instmotions. — Maonaghten. 

JiLOWAHCE.— 1.  Gratuitous.  It  is  not  incumbent  upon  a  person  to  con- 
tinue to  another  a  gratuitous  allowance  for  life.  He  has  a  right 
to  revoke  it,  because  an  allowance  of  this  description  is  a  gratuitous 
f  donation,  which,  provided  the  donee  be  a  stranger,  the  donor 
is  at  liberty  to  retract ;  according  to  this  passage  in  the  Hidayah, 
viz.,  '*  If  a  man  makes  a  donation  to  a  stranger,  he  is  at  liberty  to 
revoke  it,  unless  he  has  received  a  consideration  for  it.*' — Case  24 
of  1814.    I  Mad.  Dec.,  118. 

2.  An  allowance  granted  by  a  Kararnamah,  there  being  nothing  in  the 
said  deed  to  show  that  it  was  meant  to  be  hereditary,  even  if  it  be 
granted  as  a  compensation  for  the  relinquishment  of  a  claim  by 
the  grantee,  will  cease  at  the  death  of  the  latter,  there  being  no 
stipulation  to  the  contrary ;  the  continuance  of  such  allowance  to 
the  widow  of  the  g^ntee,  and  subsequently  to  an  adopted  son  of 
the  latter,  is  a  voluntary  act  of  the  grantor,  and  does  not  establish 
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any  nght  in  those  persous,  or  either  of  thenii  to  clidca  it— ^Oase  12 
of  1817,  1  Mad.  Deo-,  167. 
ANCESTBAL  ESTATE^l.  By  the  Mahomedan  law,  a  gift  of  aocesiml 
property,  held  as  a  joint  and  undivided  ettate,  by  one  of  the  aharera, 
is  invalid,  where  no  aotnal  partition  has  taken  place. — 3rd  Maj 
1816.    2  S.  D.  A.»  Ben,  Bep.,  180. 

2.  An  Isfcimrar  grant,  with  reversion  to  the  descendants  of  the  grantee  in 

perpetuity,  Batarik-i-Dawam  Nuslun^haad  Nuslmh  is  under  the 
Mahomedan  law,  an  heritable  and  transferable  property;  and  there 
is  nothing  in  the  words  Nudun^baad  Nufilun  to  exclude  ft  widow  from 
the  right  of  inheritance.— 13th  August  1850.     5  DeQ.  N.  W.  P.,  240. 

NoTB. — This  Bnit  was  hetween  HindaQ,  and  Morley  teniarks  the  above  "  wm  th^fjtwi 
of  the  law  officer,  and  the  Gonrt  observed  that  they  did  Dot  fally  qubspiibe  to  tb« 
opinion  of  the  absolate  alienable  character  of  the  grant,  bnt  the  point  was  sol 
then  before  them  *.  in  other  respects  tbey  accepted." 

3.  The  lands  of  Mahomedans  and  Hindus  descend  according  to  ibeir 

respective  laws.  The^tat.  2lst  (Jeo,  III.  o.  70,  expressly  directs 
that  every  question  of  succession  and  inheritance  is  to  be  so 
determined.— Chamb.  Notes.  28th  March  1785.  Mortow,  72,  Snp. 
Ct.  Cal. 

4.  Estates  of  freehold  and  inheritance  are  recognized  by  British  law  in 

Bengal,  and  in  the  hands  of  all  but  Hindus  and  Mahomedans,  tbej 
descend  according  to  British  law.^— OL  Ad.  JL,  1889.  61  Sim^  C^ 
CaL 

5.  Excepting  in  the  case  of  Hindus  and  Mahomedans,  there  is  no  otber 

law  than  the  British,  which  can  effect  the  descent  of  lands  in 
Calcutta,  all  other  classes  of  persons  are  liable  to  British  law 
only.    IMd, 

6.  Lands  and  houses  in  Calcutta  have  escheated  to  the  Crown  ^r  want 

of  heirs,  and  grants  have  been  obtained  through  the  Crown  officers 
of  England,  of  such  lands  in  favour  of  illegitimate  children.    iW- 

7.  A  jageer  under  Reg.  XT!  of  1805,  can  be  divided  among  the  heiiSi 

even  the  females  of  the  original  grantee,  like  any  other  part  of  bis 
estate.— 24th  Nov.  1853.     Dec.  S.  D.  A.  Ben.,  932. 

AFOSIACT. — 1.  Apostacy  from  the  Mahomedan  faith  if  subsequent  io  the 
devolution  of  heritable  property  does  not  deprive  the  apostate  of 
his  right  of  snccesstoo.— 30th  Dec.  1808.  1  g.  D.  A.  Ben.  Bep.,  268. 
2.  The  petitioner,  originally  a  Hindu  but  sinco  a  MtissuUMm^  sued  for 
the  recovery  of  his  wife  and  daughter  on  the  ground  that  they 
had  also  embraced  Mahomedanism.  Afterwards  he  petitioned  the 
Court  of  first  instance  (alleging  that  the  relatives  who  were  alsa 
made  defendants  were  about  to  give  away  his  daughter  in  marrisge,) 
and  prayed  that  security  be  required  from  them  under  Sec.  i 
Regulation  II  of  1806,  to  abstain  from  doing  so.  The  Court 
directed  security  to  be  furnished  accordingly.    Againat  ttiis  order, 
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the  daQghter  appealed  snmmarily  to  the  Ziilah  Judge  on  the 
ground  thai  she  had  reached  puberty  and  wished  to  be  married ; 
whereupon  the  order  for  secui-iiy  was  placed  in  abeyance.  A  special 
appeal  having  been  subsequently  admitted  by  the  Sudder  Dewanny 
Adatohit  at  Calcutta,  to  try  the  legality  of  the  order  of  abeyance  of 
security,  as  the  acts  of  one  or  other  of  the  Defendants  would 
prevent  the  ultimate  performance  of  the  Court's  Judqmknt,  held 
by  a  full  bench,  that,  under  the  circumstances  of  the  case,  the 
Ziilah  Judge  was  wrong  in  directing  the  order  of  the  Court  of 
first  instance  for  security  to  remain  in  abeyance,  and  he  was 
enjoined  to  uphold  it  so  far  as  to  require  security  for  the  due  exe- 
cution of  the  final  decree  which  might  be  passed  in  the  suit. — . 
13th  Maich  1856.   Case  33.     Sevestre's  S.  D.  A.  Ben.  Rep.  1V.>  77. 

3.  A  sale  of  property  having  been  disputed  on  the  ground,  that  the 
seller,  a  Hindu,  had  forfeited  his  rights,  before  the  sale,  by 
becoming  a  Mahomedan,  held,  that  if  there  was  any  law  or  usage 
among  the  Hindus  which  affected  the  right  of  Kaleepersaud  to 
dispose  of  his  property  by  sale,  by  reason  of  his  having  become  a 
Mussulman,  such  law  or  usage,  cannot  be  acknowledged,  or 
enforced  in  this  CouH,  with  reference  to  the  provisions  of  Act 
XXI  of  1850,  and  that  this  law  has  a  retrospective  effect  and 
reaches  conversion  which  took  place  before  as  well  as  after  its 
promulgation.— 14th  Dec.  1852.     Dec.  S-  D.  A.  6en.,  1103. 

4:.  Held  that  a  Soonnee  female  does  not  necessarily  become  a  Sheea,  by 
marrying  a  man  of  that  sect. — 31st  Dec.  1856.     Dec.  S.  D.  A. 
-     Ben.,  1092. 

6.  Held  by  the  majority  of  the  Court  (Colvin,  J.,  having  declined  to 
pronounce  an  opinion  respecting  the  application  of  the  Act 
to  the  case),  that  by  Act  XXI  of  1850,  so  much  of  any  law  as 
inflicts  on  any  person  forfeiture  of  rights  of  property,  or  may  be 
held  to  impair  or  affect  any  right  of  inhecitance  by  reason  of  his 
having  been  excluded  from  the  communion  of  any  religion,  shall 
cease  to  be  enforced  as  law.  If  we  were  to  assume,  therefore,  that 
Isuntoonissa  had  become  a  Sheea,  and  that  by  Mahomedan  law  a 
Soonnee  could  not  inherit  the  property  of  a  Sheea,  it  appears  to  us 
that  this  Act  overrides  the  older  law,  and  that  that  law  cannot  now 
be  enforced.  The  clear  purport  of  Act  XXI  of  1850,  is,  that 
religious  exclusion  shall  not  be  permitted  to  check  the  ordinary 
current  of  the  Civil  law  of  inheritance,  and  that  any  law  previously 
in  force  which  should  be  taken  to  interrupt  the.  law.  of  inheritance, 
upon  the  ground  of  a  change  of  religious  faith,  shall  not  at  all 
be  enforced.     Ibid. 

NoTS.— This  case  is  not  very  clearly  reported.  It  doea  not  appear  that  the  Plaintiff 
changed  his  religion,  and  there  was  no  proof  that  Isontoonigsa  (through  whom 
he  claimed)  changed  her's.  The  decision,  therefore,  cannot  be  held  to  establish 
the  fact  that  a  Soonnee  can  inherit  in  accordance  with  the  Sheea  law  of  inherit- 
ance. 
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BASTAED.— 1-  It  is  in  the  discretion  of  the  Supreme  Coarts  to  give  or  rifiue 
to  its  mother  the  posseseion  of  an  illegitimate  infant ;  and  in  the 
exercise  of  this  discretion  the  interest  and  benefit  of  the  child  will 
be  principally  regarded.— 14th  Sept.  1814     2  Str.,  271. 

2.  British  Subject.     A  Native  Christian,  bom  of  a  Native  Mussulman 

woman,  and  the  illegitimate  son  of  a  British  father,  is  not  a  British 
subject  within  the  meaning  of  the  term,  as  used  in  the  Charter 
and  in  the  various  Acts  of  Parliament — 21st  June  1821.  Bast's 
Notes,  Case  26,  Sub.  Ct.  Cal. 

3.  With  respect  to  the  right  of  inheritance  of  bastards  by  slave  girls  and 

women  who  are  not  slaves,  vide  Tit.  In.  10, 11,  12,  13,  14  and  15. 
For  parentage  or  paternity,  vide  do. 

4.  The  son  of  a  Mahomedan  by  a  slave  girl,  if  acknowledged  by  his  &ther, 

is  entitled  to  inherit.—lTth  Jan.  1848.  S.  D.  A.  Dec.  Ben.,  18. 
6,  An  illegitimate  son  of  a  Mahomedan,  who,  during  his  life-time,  bad 
hel4  a  share  of  am  office  which  was  Watan  or  hereditary,  has  oo 
claim  to  such  share  on  the  decease  of  his  father  where  the  custom 
of  the  country  does  not  allow  bastards  to  succeed  to  hereditary 
offices ;  and  although  the  Mahomedan  law  recognizes  no  Watan  pro- 
perty, but  classes  all  property  under  the  term  TarikcU  or  "  effects," 
and  by  that  law  an  illegitimate  son  would  inherit  and  succeed  to 
the  office ;  yet  under  Sec.  14  of  Reg.  II  of  1800,*  which  directs  the 
customary  rule  of  the  country  to  operate  under  certain  oircam- 
stances  to  the  exclusion  of  the  written  law,  such  claim  cannot  be 
admitted  where  the  custom  of  the  country  differs  from  the  law.— 
21st  Feb.  1821.     2  Borr.,  33,  S.  A.  Bom. 

6.  A  natural  son  of  a  Mahomedan  woman,  by  a  Christian,  if  brought  up 

in  the  profession  of  the  Christian  religion,  cannot  of  right  inherit 
her  property.  In  the  Qoods  of  Bib  be  Hat,  3rd  Term  ISl^.-rEast's 
Notes,  Case  113.    Sup.  Ct.  Cal. 

7.  A  guardian,  appointed  under  the  will  of  the  putative  father  of  an 

illegitimate  child,  has  no  claim  to  possession  or  custody  of  saoh 
child  as  against  the  mother.— 14th  Feb.  1850.     5  Deo.  N.  W.  P.,  39. 

8.  The  mere  fact  of  co-habitation  by  the  mother  of  an  illegitimate  childi 

with  the  putative  father,  does  not  of  itself  constitute  such  a  degree 
of  immorality  as  would  justify  the  Court  in  removing  the  child 
from  her  custody.     Ibid. 

9.  The  Mahomedan  Law  is  very  scrupulous  in  bastardising  the  issaeof 

any  connection  in  whioh^  can  be  shown  by  presumption  that 
thera  has  been  cohabitation  and  acknowledgment  of  pateroitj- 
Khajooboonissa  v.  Bowshan  Jehan.    I.  L.  R.,  2  Cal.,  184. 

See — ^Acknowledgment. 
B£NAMEB~viDB  FAEZI. 

•  Besoinded  by  Beg.  I  of  1827.~Mor]ey. 
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&CIX7EST.— 1-  The  consent  of  the  heirs  can  validate  a  testamentary  dig- 
position  of  property  in  excess  of  one- third  of  the  property  of  tho 
testator,  if  the  consent  be  given  after  the  death  of  the  testator ; 
bnt  if  the  consent  be  given  daring  his  life-time,  it  will  not  render 
valid  the  alienation,  for  it  is  an  assent  given  before  the  establish- 
ment of  their  own  rights.  Cheeachon  Vittil  Atisha  Kotti  v. 
Valia  Pqdiakel  Butho.— 1865.    2  Mad.  H.  0.  R.,  350. 

2.  The  bequest  by  a  married  woman  of  the  whole  of  her  estate  to  her 

brother,  witboat  the  assent  of  her  husband,  held  to  be  invalid.  Seek 
Muhammad  v.  Shek  Imamuddin. — 1865.    2  Bom.  H,  C.  R.,  50. 

3.  The  testatiix  directed : — "  I  direct  S  under  this  will  to  pay  every 

month  Rs.  644-1-7  (being  one-third  of  Rs.  1,933-5-4  my  monthly 
pay  allowed  by  Government  for  Govt.  Pro.  Notes  which  are 
deposited)  to  my  dependetits  and  personal  servants  as  detailed 
below :  and  they  will  give  their  receipts  for  the  same... Be  it  known 
that  the  expenses  of  iraambara,  &c.y  will  be  continued  for  ever, 
and  also  the  pay  of  G  and  A  will  be  defrayed  for  ever,-  t.e.  gener- 
ation after  generation.  The  rest  of  the  servants  will  be  paid  for 
life  only" : — Held,  that  these  words  constitate  a  bequest,  and  are 
not  mei*ely  the  expression  of  a  wish  or  direction,  and  also  that 
payment  thereof  is  not  limited  to  the  flpecific  fund  mentioned^ 
Prince  Suleman  Kadr  v,  Darab  Ali  Khan.    8  L.  R.,  1.  A.,  117. 

See — Will. 

BILLS  OF  EXCHANGE    AKD    PBOMISSOBT  NOTES-l.    By  the  Ma- 

homedan  law  every  Bill  of  Exchange  imports  a  command  to  the 
drawee  to  pay ;  and  his  acceptance  is  not  only  an  admission  of 
effects  or  money  in  his  hands  to  pay,  but  also  an  undertaking  by 
the  acceptor,  as  well  with  I'espect  to  the  drawer,  as  the  payee  to 
pay  the  bill. — Case  5  of  1805.  Lord  William  Bentinck,  Chief 
Judge.     1  Mad.  Dec,  1. 

2.  The  di-awer  of  a  Bill  of  Exchange  accepted  by  the  drawee  can  only 

become  responsible  for  payment  thereof  in  one  of  two  cases,  viz., 
if  he  had  entered  into  an  agreement  to  pay,  in  the  event  of  pay- 
ment being  refused  by  the  acceptor,  or  if  the  acceptor  had  died 
insolvent.     Ibid, 

3.  By  the  custom  of  Merchants,  though  the  endorsee  of  a  Bill  of  Exchange 

was  dead  at  the  time  it  was  endoi*8ed  to  him,  bis  legal  represent- 
atives are  entitled  to  recover  the  amount. — 8th  July  1819.  East's 
Notes,  Caae  101.     Sup.  Ct,  Cul, 

4.  And  the  heirs  of  a  Mussulman,  deceased,  may  sue  on  a  Bill  of  Exchange 

endorsed  to  him,  though  the  deceased  should  have  made  a  will 
appointing  an  Executor,  or  given  verbal  directions  to  others,  to 
collect  his  debts,  <&;c.,  and  pay  over  the  amount  to  his  widow. 
Such  Executor  cannot  sue  in  his  own  name,  but  an  action  may  be 
brought  by  a  creditor  of  the  deceased.    Ihid, 
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BOKDS'—l*  A  claimed  from  B  a  sum  of  money  dae  on  a  bond  exeeated  to 
him  by  C,  for  which  B  was  alleged  to  have  made  himself  respoo- 
sible.  It  appeared  that  there  was  no  evidence  to  prove  that  B  was 
justly  responsible  for  the  payment,  for  though  B  had  agreed  to 
discharge  the  demand,  this  promise  was  conpled  with  oert^n 
conditions,  with  which  A  refused  to  comply,  and  the  nature 
of  which  would  seem  to  show  that  B,  so  far  from  agreeing 
to  pay  the  amount  as  a  debt  justly  due  by  him,  consented  to  pay 
it  partly  as  a  means  of  freeing  himself  from  the  importunities  of  A, 
and  partly  as  the  price  of  certain  papers,  which,  in  a  moment  of 
confidence,  he  had  entrusted  to  A,  and  which  he  was  apprehensive 
A  would  use,  or  had  used  to  his  prejudice.  Held,  therefore,  that 
A  has  failed,  under  the  circumstances,  to  substantiate  his  claim. — 
Case  19  of  1814.     1  Mad.  Dec.,  107. 

2.  A  claimed  a  sum  of  money  due  on  a  bond  executed  to  him  by  B ;  bat 

it  appearing  that  no  consideration  had  ever  been  given  for  the 
bond,  which  had  been  executed  with  a  fraudulent  intention,  merely 
to  make  it  appear  before  the  Collector  that  A  had  become  the 
creditor  of  B,  for  the  purpose  of  undertaking  the  rent  of  a  certain 
district  which  the  Zemindar  wished  to  resume,  and  that  he  had 
received  at  the  time  a  counter  document  from  A,  which  he  pro- 
duced ;  the  Court,  in  deciding  against  the  claim  of  A  animadverted 
upon  the  disgraceful  grounds  on  which  B  had  resisted  the  claim. 
—Case  20  of  1814.     1  Mad.  Dec.,  112. 

Note. — The  Judges  farther  niled  that  they  could  not  permit  a  party  to  benefit  by  a 
traiisaotion  confessedly  intended  to  impose  upon  the  Goyemment. 

3.  A  lent  a  sum  of  money  on  bond  to  B,  payable  in  two  months,  'with  1 

per  cent,  per  mensem  interest ;  and  also  two  other  sums  of  money 
on  bonds  to  C,  with  the  like  interest,  and  the  principal  to  be  pay- 
able on  demand.  D  became  surety  for  the  three  bonds,  and 
executed  deeds  accordingly.  B  and  C  failed  to  pay  their  bond 
debts,  and  D  refused  to  fulfil  his  engagement  of  responsibilitj. 
It  appeared,  on  evidence,  that  C  had  acted  as  the  €K>oma6tah 
of  D,  and  that  the  latter  had  moreover,  executed  a  Karamamah^ 
by  which  he  became  surety  for  the  two  bonds  of  C.  It  was 
held,  that  although  according  to  the  Mahomedan  law,  A  could 
not  recover  under  the  security  deeds,  either  originally  or  finally ; 
yet,  as  the  Karamamah  clearly  showed  that  D  looked  upon 
himself  responsible  for  the  bonds  of  C,  no  question  to  the  law 
officer  was  necessary  regarding  security ;  and  D  was  acooi-dingly 
decreed  to  pay  the  same,  with  interest  from  the  date  of  the  decree 
of  the  lower  Court  at  the  rate  of  1  per  cent,  per  mensem* — Case 
10  of  1818.     1  Mad.  Dec.,  207. 

4.  A  bond  having  been  executed  by  the  wife  (a  Mahomedan)  throng 

means  of  her  husband,  and  she  having  received  the  consideratiBii, 
although  she  subsequently  paid  it  over  to  her  husband,  held^  thai, 
under  these  circumstances,  and  irrespective  of  the  subsequent  pay- 
ment of  the  consideration  to  the  husband,  the  wife  was  clearly 
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poosible  for  the  snm  due  nnder  the  bond.  Jndgmeni  accordingly 
against  any  property  belonging  to  her  found  in  possession  of  de- 
fendants, her  heirs.— 28rd  April  1867.     Dec.  S.  D.  A.,  Ben.,  661. 

BBITISH  SUBJECTS.— 1'^  A  Native  Christian,  born  of  a  Native  Mussulman 
woman,  and  the  illegitimate  son  of  a  British  father,  is  not  a  British 
Subject  within  the  meaning  of  the  term  as  used  in  the  Charter  and 
in  the  various  Acts  of  Parliament. — 21st  June  1821.  East's  Notes, 
Case  26,  Sup.  Ct.,  Cal. 

Non.^There  can  be  no  donbfc  that  the  illegitimate  descendants  of  European  fathers 
bj  Native  mothera,  are  not  British  sobjects  in  the  above  sense ;  bnt  as  an 
erroneous  opinion  prevails  respecting  the  legitimate  descendants  of  British 
fathers,  the  following  Extracts  from  a  letter  from  Mr.  Ritchie,  Advocate- General, 
Galcntta,  dated  22nd  Dec.  1858,  which  is  to  be  fonnd  in  Sevestre's  Reports,  and 
was  also  ciroalated  by  the  Madras  Gh)Yemment  in  the  earlj  pare  of  1859,  may 
not  be  out  of  place. 

Para.  2.  "  The  son  of  a  father  who  was  a  European  British  Subject,  and  the  son  of 
snob  son,  are  both  British  Subjects  within  the  meaning  of  the  Charter  and  Sta- 
tutes, whatever  he  the  race  and  country  of  their  mothera,  protMed  the  sons  were 
horn  in  ^nedloch" 

5.  **  I  am  inclined  to  think  in  respect  to  all  persons,  descended  legitimately  from  e^mtkle 
European  British  Subject,  and  born  in  British  India  subsequently  to  the  vesting 
of  the  Sovereignty  in  the  Crown,  there  is  no  limit  in  point  of  degree  of  descentj  to 
the  right  of  such  persons  to  claim  the  privileges  of  British  Subjects." 

Note. — It  further  appears  from  the  Bengal  Cotistmctions  978,  806,  referred  to  by  Mr. 
Baynes  in  a  note  to  page  1  of  the  1st  Edition  of  his  Treatise  on  the  Madras 
Criminal  law,  that,  *'  the  legitimate  child  of  a  British  father,  by  a  woman  of 
the  country  is  not  amenable  to  the  Mofussil  Courts,"  in  criminal  matters. 

CASTE. — 1.  A  Hindu  cohabiting  ^ith  a  Mahomedan  woman  was  held  to 
be  subject  to  the  penalty  of  irrevocable  expulsion  from  his  caste,  and 
by  such  expulsion  to  lose  his  right  to  hereditary  succession. — 17th 
March  1814.     2  S.  D.  A.,  Ben.  Rep.,  108. 

2.  Bearing  pigs  and  selling  them  is  not  sufficient  to  justify  the  expulsion 

of  a  Mahomedan  from  his  caste. — 17th  June  1848.  S.  D.  A.  Dec, 
Ben.,  541. 

3.  A  Mehton  or  headman  of  a  class  of  Mahomedan  weavers,  is  not 

responsible  for  the  default  of  his  fellow  weavers,  in  the  payment  of 
ground-rent  due  from  them,  since,  as  neither  the  Gt>vei*nment  nor 
its  Officers  recognized  him  in  the  office,  he  is  not  vested  with  any 
authority  to  compel  payment  from  his  brethren,  and  it  would  there- 
fore be  manifestly  unjust  to  hold  him  responsible,  for  a  default 
which  it  was  not  in  his  power  either  to  prevent  or  make  good. — 
30th  May  1850.    5  Dec.  N.  W.  P.,  100. 

4.  Vide  Apostacy  1. 

CHAMPERTY.— !•  ^  ^^©ed  of  sale  of  property  for  a  specified  consideration, 
although  with  the  avowed  object  of  enabling  the  seller  to  prosecute 
a  claim  at  law,  was  held  not  to  be  invalid  on  the  ground  of  Cham- 
perty, to  constitute  which  the  consideration  must  be  indefinite,  and 
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the  sfcipulation,  the  transfer  of  a  portion  of  the  properij  sued  for. 
on  the  transferee  advancing  money  for  the  payment  of  ooeta.  \M 
May  1848.  7  S.  D.  A.  Ben.  Rep.,  495.  It  wns  farther  decideii 
that  the  sale  was  not  invalidated  by  the  vendor  not  being  in  poi- 
session.  5  Dec.  N.  W.  P.,  100. 
2  One  of  two  plaintiffs  having  engaged  to  defray  the  expenses  of  t  sr 
in  consideration  of  a  share  of  the  property  in  liti^fation  sold  bj  tkf 
other  to  him,  the  plaintiffs  were  non-saited  and  ordered  to  p»f 
all  costs.— 28th  July  1846.     S.  D.  A.  Dec,  Ben.,  289. 

3.  The  plaintiffs  in  a  suit  having  sold  a  portion  of  the  lands  in  dispel* 

to  raise  funds  for  can-ying  on  the  suit,  the  transaction  was  held  » 
come  within  the  law  of  Champerty,  and  their  suit  was  acoordiiKtf 
dismissed  with  costs.— 11th  August  1847.  S.  D.  A.  Dec.,  B^ 
423  and  6  S.  D.  A.,  Ben.  Rep.,  298. 

4.  The  substitution  pendente  Hit  of  a  legal  bond,  for  one  rendered  ill«» 

by  conditions  of  Champerty,  and  which  had  been  cancelled,  ^^ 
render  a  suit  available. — 14th  Sept.  1850.      S.  D.  A.  Dec.,  483. 

5.  Vide  Tit.  Contract  6. 

KoTS. — The  Madras  Budder  Adawlat  circulated  with  Proceedinfi^s  of  the  23od  A^ 
1842,  the  foUowiDg  Fm«u»  of  their  Mahomedaii  Law  Officers  oo  tbeiabjert'^ 
Champerty. 

**  If  a  person  astists  a  party  with  money  or  otherwife  to  prosecute  a  groondkH 
Civil  action,  such  an  act  will  not  be  justifiable  and  he  will  be  liable  to  Tuti^ 

**  If,  on  the  otlier  hand,  a  person  assists  a  plaintiff  or  defendant  with  montj  ' 
otherwise  to  prosecute  or  defend  his  jost  case,  he  will  be  entitled  only  \ 
recover  the  amount  actually  advanced  by  him,  but  not  to  share  in  the  beo«oi^ 
the  award." 
NoTB. — Mr.  Latonr,  at  page  146  of  his  Judicial  Maxims,  quotes  some  sensible  rsn^ 
from  the  "  Jnrist"  of  the  2nd  May  1857,  p.  171,  on  the  subject  of  Chawpe^' 
The  writer  recommends  that  parties  mRy  reasonably  be  left  to  make  th«ro«« 
arrangements  for  raising  money  or  carrying  on  their  suits ;  and  he  ■«• " 
objection  against  allowing  effect  to  the  agreement,  if  the  "  campi  V^^''\ 
appears  to  them  a  better  mode  of  remuneration  than  a  g^roes  sam  of  monej*      I 

COMPOSITION  FOR  MURDER.— 1.     Composition  for  murder  is  allowed  ^5 
the  Mahomedaii  law  and  the  agreement  for  ib  becomes  a  bindia? 
contract.     4  Hed.,  99.— 10th  April  1794.     Sir  John  Shore  a»^ 
Council.     1  S.  D.  A.,  Ben.  Rep.,  4. 
Query.     Would  such  a  contract  be  upheld  in  the  present  day  ? 

OOMPROMISE- — 1-  A  sued  B  for  the  moiety  of  an  estate  held  joinil/i  ^ 
B,  in  answer,  asserted  his  right  to  the  whole.  A's  suit  wss  wit^ 
drawn  on  a  compromise,  by  the  terms  of  which,  A  assured  toj* 
the  reversion  of  the  moiety,  held  by  him,  and  generally,  of  »^ 
entire  estate  real  and  personal.  In  a  subsequent  action  broop 
against  B  by  A's  heirs,  it  was  held,  that  the  claim  as  to  themo^ 
of  the  estate  specified,  was  repelled  by  the  compromise.-'^^ 
Sept.  1831.    5  S.  D.  A.  Brop.,  143. 
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^NJUaAl  BIOHTS-SEE  HARRIAOE- 

>NTBACT> — 1*  An  engagement  by  A,  the  widow  of  a  deceased  Mahome- 
dan,  to  B,  his  son,  stating  that  B  shall  sne  for  her  share  of  an 
estate  then  under  litigation,  and  that  the  same  shall  become  the 
property  of  B,  B  supporting  A  for  life,  is  not,  in  Mahomedan  lawj 
valid  as  a  conveyance  of  property. — 9th  August  1799.  1  S.  D. 
A.  Rep.,  25. 

2.  By  the  Mahomedan  law  in  a  commntation  of  money  for  money,  the 

delivery  must  be  immediate. — 28th  Dec.  1841.  Vide  Maonaghten's 
Principles,  p.  43,  para.  12.     7  S.  D.  A,  Rep.,  62. 

3.  It  is  essential  to  the  validity  of  a  contract  of  exchange,  that  the  sub- 

ject of  it,  and  the  consideration,  be  distinctly  specified.    Ibid, 

4.  When  a  suit  was  brought  to  recover  a  sum  of  money  alleged  to  be 

due  to  the  son  of  the  late  incumbent  of  the  office  of  Mufti  at 
Surat,  upon  a  parol  engagement  with  his  successor,  to  support 
him  and  his  mother,  he  not  being  fit  to  succeed  to  the  office,  the 
Ameen  and  the  Assistant  Judge  (Grant)  decreed  in  the  Plaintiff's 
favor ;  but  their  decrees  were  reversed  on.  appeal,  the  Court  con- 
sidering, that  as  the  agreement  had  been  made  apparently  subse- 
quent to  the  appellant's  appointment  it  was  revocable,  the  arrange- 
ment being  of  a  private,  and  not  of  a  binding  nature,  after  it  had 
ceased  to  be  voluntary  on  the  part  of  the  appellant. — 8th  May  1832. 
Sel.  Rep.,  97.    S.  D.  A.,  Bom. 

5.  A  contracted  to  supply  B  with  a  certain  quantity  of  saltpetre  on  a 

certain  day,  and  in  the  event  of  B  not  taking  it  on  that  day,  he 
was  to  pay  interest  on  the  price  till  he  should  receive  it.  It  was 
not  taken  on  the  day  fixed,  and  A,  a  day  or  two  afterwards,  sold 
it  to  a  third  party.  This  was  held  to  be  a  breach  of  contract  by 
A,  and  he  was  adjudged  to  pay  damages. — 19th  July  1847.  S.  D. 
A.  Dec.,  Ben.,  345. 

6.  A  deed  of  sale  of  property  for  a  specified  consideration,  although  with 

the  avowed  object  of  enabling  the  seller  to  prosecute  a  claim  at 
law,  was  held  not  to  be  invalid  on  the  ground  of  Champerty,  to 
constitute  which  the  consideration  must  be  indefinite,  and  the 
stipulation,  the  transfer  of  a  portion  of  the  property  sued  for,  on 
the  transferee  advancing  money  for  the  payment  of  costs. — 13th 
May  1848.     7  S.  D.  A.,  Ben.  Rep.,  495. 

7.  An  agreement  to  pay  an  annuity,  though  signed  and  registered  has 

not  the  effect  of  a  deed  in  English  law,  but  requires  a  consider- 
ation to  support  it.  The  relationship  existing  between  cousins  is 
not  a  sufficient  consideration  to  support  such  an  agreement.  Jafab 
An  V.  Ahmad  An,  6  Bom.  A.  C,  37. 

8.  The  rule  that  if  the  owner  of  different  estates  mortgages  them  to  one 

person  separately  for  distinct  debts,  or  successively  to  secure  the 
same  debt)  the  mortgagee  may  insist  that  one  secuiity  shall  not 
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be  redeemed  alone,  applies  to  a  Mahomedan  mortgage.   Vnii: 
Mehader  v.  Daud  Valad.     6  Bom.  A.  0.,  90. 

COUBT  OF  WARDS* — 1-  A  female  succeeded  tb  a  share  of  a  joint  eaa* 
managed  bj  the  Court  of  Wards  both  before  and  after  her  sucee- 
sion.  She  alienated  her  share  to  B,  and  repelled  hisactioa)^ 
pleadinfi:  her  incompetency  to  alienate  without  leave  of  theCos.*^ 
of  Wards.  The  plea  was  disallowed,  because  no  enquiry  aooordx* 
to  Reg.  X  of  1793,  (Ben.  Code)  had  been  made  by  the  B^ 
Authorities  as  to  her  qualification  or  disqualification. — 4th  Dec  l^ 
5  S.  D.  A.,  Ben.  Rep.,  240. 

2.  Sembh,  That  the  alienation  hy  any  female  wai-d,  whom  the  Gots- 
nor-General  nnder  Sec.  2  of  Reg.  X  of  1793,  after  report  m^^^ 
declare  competent^  is  invalid.  •  Ibid, 

CUSTODY.— The  mother  is  entitled  to  the  custody  of  a  female  t\i^ 
although  married,  until  she  hfLS  attained  puberty.  Whore  ft  ^ 
band  applied  that  his  wife,  stated  in  the  return  to  a  writ  of  A^»^ 
corpus  to  be  "  an  infant  under  the  age  of  sixteen  years,  to  v-*  ^ 
the  age  of  eleven  years  or  thereabouts,"  might  be  delivered  ^ 
into  his  custody,  the  Court  on  the  ground  that  she  had  n^**^^ 
the  age  of  puberty,  and  that  her  dower  had  not  been  paid,  rCiiJ^ 
to  order  her  to  be  taken  from  the  custody  of  the  mother,  *^*^ 
the  mother  had  taken  her  away  secretly,  in  the  absence  o;  |* 
father  and  husband  from  Bandari,  where  they  were  all  ^^ 
together,  to  Calcutta.  In  re  Khatija  Bibi,  5  B.  L.  B.,  557;  l^^ 
Mahim  Bibi,  13  B.  L.  R.,  160. 


CUSTOM — 1.     Where  a  prescriptive  usage  is  proved,  or  acknow 

exist  in  any  locality,  such  usage  of  itself  is  law,  binding  ?° 
classes  to  whom  the  usage  has  been  prescriptively  held  *PP^^ 
It  is  unimportant  whether  the  usage  has  given  local  force,  ton^ 
of  Mahomedan  or  of  Hindoo,  or  of  any  other  law.  ^^J*^'^'^'^ x^ 
been  so  established  by  usage  has  become  law  within  *^*^ 
limits.  It  is  on  this  principle  that  the  rules  of  the  MahomeJ^ 
law  of  pre-emption  have  been  held  to  be  in  force. — 8th  Maj  1^ 
Dec.  S.  D.  A.,  Ben.,  322. 

Note. — ^Vide  44,  Tit.  Pre.  and  note  thereon. 

2.  In  a  suit  for  dower,  the  lower  Court  held  that  in  the  ^^^^^^f\ 
specification  whether  the  dower  was  **  prompt"  or  "  deferred 
was  necessary  to  refer  to  custom  to  determine  the  natnre  <m  ^ 
dower,  and  that  according  to  the  custom  obtaining  in  such  <»^ 
in  the  district  from  which  this  case  came,  the  dower  ^"^^ 
considered  to  be  defeiTed.  On  appeal,  the  High  Court  ^^*^'/^ 
this  judgment  could  not  be  supported.  When  nothing  bw  ^ 
said  as  to  the  nature  of  the  dower,  the  Court  may  doterjoj^^  ^ 
amount  to  be  considered  prompt  with  reference  to  the  P^*^ 
the  woman  and  the  amount  of  the  d6wer  named  in  the  cod^ 
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taking  into  oonsideration  at  the  same  time  what  is  customary. 
The  reference  to  custom  appears  to  be  in  respect  of  the  proportion 
to  be  held  '*  prompt"  and  it  does  not  appear  to  haye  contemplated 
to  refer  to  cnstom  to  describe  whether  or  not  the  entire  dower 
sbonld  be  "  deferred."  Zamfik-un-Nissa  t;.  Ghulam  EIambab — 
1877.    I.  L.  R.,  1  All.,  506. 

3.  As  to  divorce  in  respect   of  Kojahs.    In  re  Kasam  Pubhai — 1871. 

8  Bom.  H.  0.  R.,  95. 

4.  A  Jndge  is  not  bonnd,  as  a  matter  of  law,  to  apply  to  a  Mahome- 

dan  family  living  jointly  all  the  rules  and  presumptions  which 
have  been  held  by  the  High  Court  to  apply  to  a  joint  Hindu 
&mily.  When  a  Mahomedan  family  adopts  the  customs  of  Hindus, 
it  may  do  so  subject  to  any  modincation  of  those  customs  which 
the  members  may  consider  desirable  ;  and  it  must  rest  with  the 
Judge  who  has  to  decide  each  particular  case  how  far  he  should 
apply  the  rules  of  a  Hindu  joint  family  to  the  case  of  any  Mahome- 
dan joint  family  that  comes  before  him.  Suddur^tonnessa  v. 
Majada  Khatoon.— 1878.    I.  L.  R.,  3  Cal.,  694 

5.  A  claim  by  widow  and  daughters  of  deceased  for  their  shares  of  his 

estate  was  opposed  by  other  members  of  the  family,  who  pleaded 
that  according  to  a  special  custom  obtaining  among  the  Ravuthans 
of  that  part  of  the  country  adopted  from  Hindu  law,  females  are 
excluded  from  inheritance  if  sons  or  son's  sons  exist.  In  two 
instances  it  was  proved  that  women  of  this  class  had  obtained 
shares  under  Mahomedan  law  without  this  plea  having  been  put 
forward.  The  District  Munsif  described  these  cases  as  interrup- 
tions, and  found  on  the  evidence  that  the  custom  was  proved.  On 
appeal  this  decree  was  confirmed  by  the  Subordinate  Judge.  Held^ 
that  no  valid  custom  was  established  by  the  evidence.  A  custom 
to  be  valid  must  be  consciously  accepted  as  having  the  force  of 
law.    MiBABivi  t;.  Ykllayakna.    I.  L.  R.,  8  Mad.,  464. 

lUTCHI  MENONS.— 1*  Gutchi  Menons  are  not  Hindus  within  the  mean- 
ing of  Sec.  2  of  the  Hindu  Wills  Act  (21  of  1870)  and,  therefore, 
probate  to  take  effect  throughoYit  India  cannot  be  granted  in  the 
case  of  a  will  of  a  Outchi  Menon  testator.  Cutchi  Menons  are 
Mahomedans  to  whom  Mahomedan  law  is  to  be  applied,  except 
when  an  ancient  and  invariable  special  custom  to  the  contrary  ia 
established.    In  re  Ismail,  1882.    I.  L.  R.,  6  Bom.,  459. 

2.  In  the  absence  of  proof  of  any  special  custom  of  inheritance,  the 
Hindu  Law  of  Inheritance  applies  to  Cutchi  Menons.  Ashabai  v. 
Tteb  Haji,  1885.  I.  L.  R.,  9  Bom.,  1 15 ;  Abdool  Gadub  v.  Turner, 
Ibid^  158. 

DA1EA0ES. — 1*  Seld  that  a  Civil  suit  for  damages  is  the  only  means  by 
which  a  Kazi  under  Reg.  Ill  of  1808  (Madras  Code)  can  exclude 
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BkVA&ES— continued. 

others  from  perf ormiog  the  dntias  of  ihat  offioe. — Camp.  Beg.  189, 
Note  (FoBJ.  Ad.)  Madras  Cir.  Or.  S.  A.— 6th  Jan.  1841,  No.  75.  B. 
Vide  Ddbs  and  Kazi. 

DATE— ViDi  Tit.  Diid  8. 

DEATH. — 1-  According  to  the  Mahomedan  law,  the  death  of  a  miasiog 
person  may  be  prononnoed  when  ninety  years  from  his  birth  maj 
have  elapsed,  after  which  his  estate  may  be  divided  among  bis 
heirs.— 15th  April  1831.  6  S.  D.  A.  Bep.,  108,-1820.  2  Borr, 
20.    Bom.  S.A. 

2.  The  son  and  daughter  of  an  absent  Mahomedan  (declared  to  be  fortj 
years  old  when  he  left,  and  to  have  been  missing  thirty-five  yeare), 
sued  for  the  recovery  of  one-half  of  the  &mily  estate  from  ik 
widow  and  son  of  his  brother.  The  law  officers  declared  nioetj 
years  from  the  time  of  birth  to  be  allowed  to  a  person  in  possession 
of  an  absentee's  estate,  but  that  another  administrator  of  the  estate 
should  be  appointed  if  it  were  mismanaged  by  the  person  in 
possession.  The  Gourt  held,  that  under  the  circumstanoes  tlie 
estate  appeared  to  have  been  mismanaged,  and  ordered  the  hm 
of  the  absentee  to  be  put  into  possession  of  his  share. — 18^- 
2  Borr.;  20.   Bom.  S.  A. 

d.  After  sixty-five  yeai's'  disappearanceof  a  person,  the  Courts  must  pre- 
sume his  death,  unless  proof  to  the  contrary  be  adduced— 2Qd 
July  1856.  Doorjaim  Beebee  Petr.  Case  98.  Sev.  S.  D.  A.,  Ben. 
Rep.  IV.,  231. 

Note  I. — When  one  of  the  heirs  is  missing,  that  is  to  say,  when  he  is  absent;,  and  there 
is  no  certain  intelligence  whether  he  be  alire  or  not,  he  is  oonsidei^d  aa  liTing 
with  respect  to  his  own  estate,  and  as  defunct  with  respect  to  the  estate  of  othen. 

"  Thus,  if  he  had  an  estate  when  he  disappeared,  or  if  at  that  time  he  was  entitled  tot 
share  in  a  joint  property,  such  property  cannot  be  inherited  before  his  death  \a 
proved,  or  until  he  would  haye  h&en  ninety  years  of  age,  (Sec.  82),  bat  mo^ 
remain  in  trust  until  that  time  when  it  will  devoWe  on  those  d  hisli^ 
who  are  in  existence  at  that  time.  On  the  death  of  any  of  the  reUtivei  of  i 
missing  person,  to  whom  he  is  an  heir,  he  is  so  far  considered  to  be  alive,  l}iat 
his  share  is  set  aside ;  but  such  share  is  not  reserved  in  trust  for  him  ai^  bis 
heirs,  but  delivered  to  the  other  heirs,  who  would  have  taken  it,  if  he  had  beoi 
dead  ;  if  he  returns  after  this,  he  will  be  entitled  to  his  share ;  but  if  he  doei 
not  return,  it  devclvea  on  the  heirs,  who  came  into  possession  at  the  former 
distribution,  but  not  to  the  heirs  of  iJie  missing  persoiv"  Sirajiayyafa.  Hedaya. 
Vol  II,  p.  293.  Fnno.  Kah.  Law,  pp.  92— 116— Baillie  Inh.,  p.  166.  ElberUsg 
Latonr's  Judicial  Maxims,  p.  354. 

KoTB  II. — Baillie  at  page  166  of  his  Treatise  on  Inheritance  suggests  in  oonsideratiot 
of  the  great  variety  of  opinions*  relative  to  the  period  at  which  the  death  of  t 
missing  person  may  be  presumed,  that  in  all  probability  in  such  a  ease  tbe 
Judges  might  perhaps  consider  themselves  at  liberty  to  exercise  their  owb 
discretion,  a  latitude  which  some  of  tbe  followers  of  Aboo  Hunee£s  appear  to 
have  advocated. 


*  Aboo  Huneefa  allowed  120  years  from  birth ;  Mahomed  110 ;  Aboo  Yoosiif  Wi  ^^ 
the  generally  received  role  is  according  to  the  Hedaya  90  years.— Baillie. 


Digitized  by 


Google 


Bia«ST  07  CASES.  445 

SJkTH — continued, 
4f.  The  platnii&  saed  as  being  reversioners  of  S  next  after  I,  who  was 
missing,  to  cancel  a  moH^^age  made  by  S's  widow,  in  so  far  as  it 
affected  their  rights  and  to  have  those  rights  declared.  I  had  not 
been  heard  of  for  eight  or  nine  years.  Heldf  that  for  the  purposes 
of  this  stiit  the  death  of  I  might  be  presumed  under  the  provisions 
of  s.  108  of  the  Evidence  Aot,  the  plaintiffs  not  claiming  to 
succeed  to  I's  property  by  inheritance,  but  only  seeking  as  rever- 
sioners next  after  I,  to  protect  their  reversioners'  interests.  Semble 
— In  a  suit  to  succeed  by  inheritance  to  the  property  of  a  missing 
person,  the  Hindu  and  Mahomedan  law  as  to  the  presumption  of 
death  would,  having  regard  to  Apt  6  of  1871,  s.  24  apply.  Under 
the  Mahomedan  law  the  property  of  a  missing  person  will  not 
vest  in  the  next  heir  until  ninety  years  had  passed  from  the  date  of 
the  missing  person's  birth,  supposing  that  be  has  not  been  heard 
of  in  the  interval.  Pabmeshar  Eai  v,  Bisheshab  Singh — 1875, 
I.  L.  a.,  1  All.,  53. 

SBTS.^l.  By  the  Mahomedan  law,  the  heir  of  a  deceased  Mussulman 
is  liable  to  pay  the  debts  of  the  deceased  to  the  extent  of  the 
assets  to  which  he  may  have  succeeded ;  but  he  is  not  bound 
to  pay  the  whole  of  his  debts. — 17th  June  1840.  1  Sev.  Cases  57, 
S.  D.  A.,  Gal. 

2.  Debts  which  must  be  satisfied  before  legacies  and  claims  of  inheritance, 

lie  only  against  the  estate  of  the  deceased  debtor.    Ibid. 

3.  A  debt  is  contracted  by  B,  the  mother  of  A.    A  enters  into  a  written 

agreement  to  discharge  it  out  of  a  pension  granted  to  him  by  the 
Honorable  Company,  which  pension  he  mortgages  as  security.  He 
dies  without  paying  the  debt  or  any  part  of  it,  and  before  it  or  any 
part  of  it  becomes  due.  The  pension  is  continued  by  the  Com- 
pany to  C,  D  and  E,  the  sons  and  widow  of  A ;  it  did  not  appear 
that  C^  D  and  E  inherited  any  property  either  from  A  or  B.  The 
Court-  considered  the  question  to  be  such,  as,  by  Sec.  16  of  Beg. 
Ill  of  1802  does  not  require  a  reference  to  their  law  officers,  but 
such  as  common  equity  might  determine  without  infringing  any 
particular  law;  and  it  was  held,  that,  as  the  Honorable  Company 
granted  the  pension  first  to  A,  and '  afterwards  to  his  widow  and 
sons,  it  may  have  been  chiefiy  bis  property  during  his  life,  but 
certainly  was  exclusively  their's  after  his  death :  at  his  death,  the 
property  out  of  which  the  debt  was  to  be  paid  ceased  to  form  any 
part  of  his  estate.  G,  D,  and  B  were  alsa  held  not  to  be  respon- 
sible, out  of  property  acquired  hr  themselveafor  a  debt  which  they 
neither  contracted  nor  engaged  to  pay ;  and,  moreover,  that  the 
pension  alone  having  been  mortgaged  for  the  debt,  no  other  pro- 
perty of  A  possessed  by  him  or  inherited  from  him  by  C,  B,  and 
E,  could  have  been  responsible  for  it  during  bis  life  or  after  his 
death.—Case  4  of  1821.    1  Mad.  Dec,  280. 

4.  When  the  widow  of  a  Mussulman  had  BOt  derived  any  property  from 
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her  late  hiuband,  Bhe  was  held  not  to  he  liable  for  kis  d^t8.--6ih 
June  1826.    4  8.  D.  A.,  Ben.  Bep.,  161. 

5.  Heirs  are  answerable  for  the  debts  of  their  ancestors  to  the  extrat  of 

the  estate  they  inherit.  After  liquidation  of  snch  debts,  the 
personal  judgment  creditors  of  the  heirs  are  entitled  to  satis&o- 
tion  of  their  claims  from  the  residue,  as  well  as  from  the  acquired 
property  of  the  heirs.  Shaik  EIasim  Alt. — Petr.,  5th  July  1851. 
Case  34.  Sev.  Bep.,  S.  D.  A.,  Ben.  Ill,  141. 

6.  Vide  Tit.  Inh.,  89.     Wherein  the  duties  and  liabilities  of  heirs  u 

respects  debts  are  considered,  and  see  this  title  generally. 

7.  The  creditors  of  a  deceased  Mahomedan,  whether  in  respect  of  dower 

or  otherwise,  cannot  follow  his  estate  into  the  hands  of  a  hondfidi 
purchaser  for  value  to  whom  it  has  been  alienated,  by  ihe  hei^tt- 
law,  whether  by  sale  or  mortgage.  But  when  the  alienation  is 
made  during  the  dependency  of  a  suit  in  which  the  creditor  obtains 
a  decree  for  the  payment  of  his  debt  out  of  the  assets  of  ihe  estate 
which  have  come  into  the  hands  of  the  heir-at-law,  the  aHenee 
will  be  held  to  take  with  notice,  and  be  affected  by  the  doctrine  of 
lis  pendens,  Bazatbt  Hossein  v.  Dooli  Chumd.  Mahomid  Wiiii> 
V.  Tattuban.  I.  L.  R.,  4  Cal.,  402;  L.  R.  5  I.  A.,  211;  LiKi> 
MoBTOAOB  Bank  v.  Rot  Luchmiput  Singh,  8  G.  L.  R.,  447. 

8.  A  decree  against  one  heir  of  a  deceased  debtee?  cannot  bind  the  oilier 

heirs.    Sitanatb  Das  t;.  Rot  Luohmipqt  Sinoh,  11  0.  L.  R,268. 

9.  Per  Garth,  0.  /. — A  decree  by  consent  against  one  heir  of  a  deceased 

debtor  cannot  legally  bind  the  other  heirs.  Per  Markbt,  /.— TIm 
estate  of  an  intestate  descends  entire,  together  with  all  the  debts 
due  horn  and  owing  to  the  deceased.  The  creditor  of  an  intestate 
Mahomedan  must  enforce  his  claim  against  the  estate  in  a  snit 
properly  framed  for  the  purpose.  Such  a  suit  is  properly  framed 
if  all  the  persons  in  that  particular  portion  of  the  estate  whicb  it 
is  intended  to  charge  are  xnade  parties  to  it.  The  right  of  a  Uaho* 
medan  heir  claiming  the  property  of  his  deceased  ancestor,  vlio 
died  indebted,  is  a  right  of  representation  only,  and  except  tf 
representative   he    has    no    right  to  the  property  whstsoeTtf 

ASSAMATHEMNBSSA  BiBBB   V,  RoT   LUTOHHSBPCT   SiNOH,  I.  L*  B^  ^ 

Cal.142;  2  0.  L.  R.,  223. 

10.  Debts  of  deceased  ure  not  a  change  upon  the  estate  which  gives  tbt 

creditor  a  priority  over  all  persons  who  after  his  death  pnrcbasflj 
or  take  a  mort^aige  of  his  estate.  Lahd  Mobtoagb  Bank  v.  Bidt* 
ADHABi  Dast.    7  0.  L.  R.,  460. 

11.  In  execution  of  a  money-decree  against  heirs  of  deceased  for  a  debt 

incurred  by  him,  A  purchased  certain  property  which  bad  bej 
allotted  to  the  widow  in  lien  of  dower  and  her  share  of  ti 
inheritance.  Previously  to  the  purchase,  however,  the  widow  M 
mortgaged  the  same  property  to  B,  who  at  tiie  time  of  u> 
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EBSB^continued. 

mortgage,  knew  of  the  debt  for  which  the  decree  was  obtained. 
In  a  suit  by  B  against  A  on  the  mortgage,  it  was  not  shown  that 
there  was  not  assets  in  the  hands  of  the  heirs-at-law  to  satisfy  the 
debt  due  to  A's  vendor.  Held^  that  B  was  entitled  to  recover. 
Narsinoh  Dass  v.  Najimuddin  HossBiN.  I.  L.  B.,  8  Cal.,  20 ;  10  0. 
L.B.,225. 

12.  When  creditor  of  deceased  sues  heir  in  possession,  and  obtains  a 

decree  against  assets,  snch  suit  is  to  be  looked  npon  as  an  adminis- 
tration suit ;  and  those  heirs  of  deceased  who  have  not  been  made 
parties  cannot  in  the  absence  of  fraud,  claim  anything  bnt  what 
remains  after  the  debts  of  the  testator  have  been  paid.  Mutttjab 
V.  Ahmib  Ally.    I.  L.  B.,  8  Cal.,  370 ;  10  G.  L.  B.,  346. 

13.  Two  of  the  widows  of  deceased  sold  a  portion  of  his  real  estate  to 

satisfy  decrees  obtained  by  his  creditors  against  them  as  represent- 
atives. The  sale-deed  was  ezecnted  by  the  widows  in  the  assumed 
character  of  enardians  of  plaintiff  a  daughter  of  the  deceased,  and 
on  her  behalf,  she  at  the  time  being  a  minor.  Held,  if  the  plaintiff 
was  in  possession,  and  was  not  a  party  to,  or  properly  represented 
in,  the  suits  in  which  the  creditors  obtained  decrees,  she  could  not 
be  bound  by  the  decrees  nor  by  the  sale  subsequently  effected,  and 
she  was  entitled  to  recover  her  share,  but  subject  to  the  payment 
by  her  of  her  share  of  the  debts  for  the  satisfaction  of  which  the 
sale  was  effected.  Hamir  Singh  v.  Zakia.  I.  L.  B.,  1  AU.,  57 ; 
Hendrt  v.  Mutttlall  Dhur.    I.  L.  B.,  2  Cal.,  395. 

14.  The  heirs  of  deceased  divided  his  estate  among  themselves  according 

to  law  of  inheritance,  a  small  debt  being  due  from  the  estate  at  the 
time  of  division.  Two  of  the  heirs  were  subsequently  sued  for 
the  whole  of  such  debt.  Held,  that  a  decree  could  only  be  passed 
against  them  for  an  amount  proportionate  to  the  share  of  the 
estate  they  had  taken.  Pirthipal  Sinoh  v.  Husaimi  Jan.  I.  L.  B., 
4  All.,  361. 

15.  Devolution  of  estate  is  not  contingent  on,  or  suspended  until,  pay- 

ment of  deceased  ancestor's  debts.  Decree  in  respect  of  such  debts 
against  heirs  in  possession  of  whole  or  part  of  estate,  does  not  bind 
other  heirs  who,  by  reason  of  absence  or  other  cause,  are  out  of 
possession,  so  as  to  convey  to  the  auction-purchaser,  in  execution 
of  such  decree,  the  rights  and  interests  of  such  heirs  as  were  not 
parties  to  the  decree.  In  a  suit  by  One  of  the  heirs  out  of  posses- 
sion against  decree  holder  for  recovery  of  his  share  of  the  property 
sold  in  execution  of  decree.  Held,  by  Full  bench  that  phuntiff 
was  not  entitled  to  recover  from  auction-purchaser,  possession  of 
his  share  of  the  property  without  such  recovery  beine  rendered 
contingent  npon  payment  by  him  of  his  proportionate  fuhare  of  the 
ancestor's  debt  for  which  the  decree  was  passed,  and  in  satisfaction 
whereof  the  sale  took  place.    Jafri  Bsqam  v.  Amir  Muhamhud 
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Kbas,  I.  L.  B.,  7  All^  822;  aeealao  Mubixvxd  Alwais  v. Hifi 
Sahai.     Ibid.  71t>. 

16.  Liabflity  of  several  heirs  to  pay  ancsestor's  debts  to  a  Hiadn,  when 

bat  for  the  action  of  one  of  tbem  the  debt  wonld  have  been 
barred  by  limitation.  Bassimtekam  v,  Kamalrddih.  I.  L.  B.,  11 
Gal.,  421. 

17.  Tbe  mere  fact  of  property  baying  once  belonged  to  deceased  does  m^ 

entitle  creditor  to  follow  it  in  tbe  bands  of  a  third  party  the  pur- 
chaser, so  as  to  enable  him  to  recover  possession  witBbnt  redeem- 
ing. The  heir  may,  as  executor,  sell  a  portion  of  tbe  estate,  if 
necessary,  for  the  payment  of  debts ;  and  such  sale  will  not  be  sei 
aside  if  the  purchaser  acted  bond  fide.  Enatet  Hossvik  v.  Bamzis 
Ali,  1  B.  L.  B^  A.  C,  172 ;  see  Hasan  Ali  v.  Mbhdi  fiosin, 
I.  L.  B.,  2  All.,  533. 

18.  Widower  sells  to  creditor  deceased's  property  for  payment  of  bis 

debts  during  minority  of  son.  On  attaining  majority  son  sells  same 
property  to  another.  Tbe  other  sues  original  purobaser  for 
possession  by  avoidance  of  t^e  first  sale.  Heldy  that  plaintiff  was 
bound  to  pay  the  debt  due  by  deceased  before  he  could  claim,  by 
aroidanoe  of  the  sale  in  question,  the  possession  of  tbe  property  in 
8uit«    Sahbb  Bam  t;.  Mahomed  Abduc,  6  N.  W.,  268. 

i)SED.— 1*  When  a  Mahomedan  granted  property  by  deed  to  the  widow  of 
his  late  father,  who  sola  it  to  a  third  person,  the  sale  was  held  to 
be  valid  (although  the  deed  was  not  in  the  regular  form  of  a  EM 
natneh)^  as  it  contained  the  words  dadeh  ^iud^  it  was  given  (by 
me)  .—9th  Jan.  1822.    2  Borr.,  179.     8.  A.  Bom. 

2.  A  deed  of  gift,  for  a  consideration  bond  fide,  executed  by  a  trader  to 

his  wife,  such  trader  not  being  shown  to  be  in  debt  at  the  time,  or 
that  he  executed  it  in  contemplation  of  insolvency,  is  good -against 
subsequent  dispositions  of  the  property.  Such  a  deed  will,  hj  tbe 
Mahomedan  law,  be  construed  according  to  the  rales  affecting  tbe 
laws  of  sale ;  and  the  validity  of  a  sale  is  derived,  not  from  tbe 
seizin  but  from  the  coutmot — 1st  Term»  1843.  1  Fulton,  15i 
Sap.  Ct.  Cal. 

3.  Semble,  a  deed  of  Bay-biUwafa,  executed  on  land  for  a  sum  of  money, 

in  favor  of  a  person,  through  whom,  not  from  whom,  the  money 
was  borrowed,  is  not  valid  in  Mahomedan  law. — 7th  May  18Q4  1 
S.  D.  A.,  Ben.  Bep.,  78. 

NOTS.— On  the  subjeot  of  sale,  with  the  option  of  resoiagion  within  a^mitad  time,  or 
Bay-bil-wafa,  oonflidered  as  a  mortgage,  which  some  deem  lawful  and  others  not 
See  2  Hed.,  881.— Morlej. 

4.  Deeds  of  release,  founded  on  an  invalid  deed  of  assignment  were 

held  not  to  be  binding.— 13th  Feb.  1827.  4  S.  D.  A.,  Ben. 
Bep.»  210. 
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SEI> — con  Hnued, 

5.  A  deed  conlaiaing  a  provision  contrary  to  an  express  ordinance  of 

the  Mahomedan  law  is  void  and  ineffectual  under  sooh  law. — 
28tli  Jan.  1833.  5  S.  D.  A.,  Ben.  Bep.,  262. 

6.  A  Bazeenamah  and  admission  of  the  Plaintiff's  claim,  executed  by 

her  aunt,  turning  on  the  deed  of  her  grandfather  which  had  been 
declared  to  be  invalid,  was  held  to  be  inoperative.    IbicL 

7.  A,  a  Mussulman,  by  a  deed  assigned  to  his  wife  6,  in  satisfaction  of 

her  dower,  whatever  Zamindari  properties  and  personal  effects  he 
owned  and  held.  Held^  that  the  quantity  of  the  consideration 
beii^g  undefined  and  unknown,  the  deed  was  inopei*ative  and 
illegal,  so  that  the  total  obligation  remained  in  force  against  the 
husband.— 9th  May  1833.    5  S.  D.  A.,  Ben.  Rep.,  304. 

NoTK.— Vide  8.    Hed.  293.    Macm's  Prin.  60,  para.  6.— 199  Case  8. 

8.  When  the  date  of  a  certain  instrument  appeared  stated  according  to 

the  Samvat  era,  as  far  as  regarded  the  day  of  the  month,  whilst 
the  year  mentioned  was  the  Fusli  year,  and  consequently  the 
English  date  of  the  sale  of  the  stamped  paper  being  then  ostensibly 
a  day  posterior  to  the  engrossment  of  the  instrument,  it  would  he 
rendered  invalid.  The  Courts  seeing  reason  to  presume  that  the 
person  who  engrossed  the  documentintended  to  insert  the  Samvat 
instead  of  the  Fusli  year,  and  having  found  that  such  an  alteration 
would  render  the  dates  of  the  instrument  correct;  and  moreover 
the  evidence  of  its  execution  appearing  to  be  satisfactory,  declared 
such  instrument  to  be  valid. — 14th  July  1835.  6  S.  D.  A.,  Ben. 
Bep.,  32. 

Note. — This  case  was  between  Hindas,  but  has  been  inserted  to  show  how  mistakes  may 
occur  in  dates,  when  the  Hinda  and  Mahomedan  reckoning  of  time  are  bo^ 
referred  to. 

9.  A  sued  B  to  recover  certain  lands  which  he  alleged  B  had  relinquished 

by  deed  in  his  favor^  in  lieu  of  a  monthly  stipend  of  50  Bs.  B 
repelled  the  action  as  an  attempt  to  defraud  her  of  her  property. 
The  Zillah  Judge  dismissed  the  claim  on  defect  of  proof.  A 
appealed  to  the  S  udder  Dewanny  Ada  win  t,  which  affirmed  this 
decision,  because  B  had  not  been  made  a  party  in  writing  to  the 
deed  of  relinquishment,  the  omission  of  which  had  rendered  it 
inoperative  and  void. — 28th  Jan.  1842.  1  Sev.  Cases,  133.  S.  D. 
A.,  Ben. 

10.  A  Kabin  nameh,  or  deed  of  marriage  settlement,  by  a  Mahomedan  to 

his  junior  wife,  for  a  moiety  of  his  estate  was  held  to  be  invalid, 
it  appearing  that  he  had  previously  settled  his  entire  estate  on  his 
senior  wife,  in  lieu  of  dower,  and  that  the  deed  in  question  had 
been  executed  without  her  permission  duly  obtained. — 3rd  May 
1816.    2  S.  D.  A.,  Ben.  Rep.,  180. 

11.  But  if  the  senior  wife  had  executed  an  Ikramamah  in  favor  of  the 

junior  wife,  thereby  granting  permission  to  their  husband  to  make 
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over  a  moiety  of  the  property  in  lien  of  dower  to  the  jaxast  vik 
and  he  had  accordingly  settled  snoh  moiety  on  h^,  such  ^ 
wonld  have  been  legal  and  vajid,  it  resembling  the  act  of  an  ag^ 
confirmed  by  his  constitnent.    Ibid, 

12.  A  deed  execnted  by  the  mother  of  a  minor,  on  his  behalf,  hot  v^ 
his  father  was  living,  was  held  not  to  be  binding,  on  the  minor.  1^ 
Aag.  1846.  i  Deo.  N.  W.  P.,  112.  9th  Jnly  1835.  aA.lW 
Pro.  Civ.  Vade  Mecnm,  p.  97.  In  this  case  the  father  was  li 
alive,  and  the  mother  appears  to  have  been  guardian. 

SIVOBCE*— 1-  By  the  Mahomedan  law,  divorce  is  not  demandahU  asari^ 
by  the  wife,  on  payment  of  a  consideration. — 5th  May  1832.  5  i 
D.  A.,  Ben.  Rep.,  200. 

NoTB.^-A  wife  has  no  right  to  separftte  herself  from  her  hnsband,  anleM  by  reMOB<^^ 
divorce.  But  she  is  at  liberty  with  her  hv9band*8  eonsent  to  pmoliase  froa^ 
her  freedom  from  the  bonds  of  matrimony. — Morley. 

2.  Heldy  in  the  case  of  a  Mahomedan  mother,  who  had  been  diToroei 

from  her  husband,  and  who  was  not  shown  to  be  of  bad  cbancart 
that  her  claim  to  the  guardianship  of  their  daughter  up  to  tbe  fits 
of  9  years,  was  superior  to  that  of  the  father. — 30th  Jan.  l^ 
Morris'  Sel.  Deo.  S.  A.,  Bom.,  Part  II,  29. 

3.  A  husband  entered  into  a  private  i^freement  with  his  wife,  antbom^ 

her  to  divorce  him  upon  his  marrying  a  second  wi&  during  her  ^ 
and  without  her  consent.  Held^  that  the  Mahomedan  Uw  bh^ 
tioned  such  an  agreement,  and  that  the  wife,  on  proof  of  herbs' 
band,  having  married  a  second  time ,  without  her  consent,  ^ 
entitled  to  divorce.  Badabanissa  Bibee  v.  MoFurrALA.— IB^ 
7  Ben.  L.  B.,  442. 

4.  The  husband  is  bound  to  pay  maintenance  up  to  the  time  of  ditvi^ 

Napub  Aubut  v.  Jubai.— 1873.     10  Ben.  L.  R.,  33. 

5.  A  husband  received  letters  informing  him  that  his  wife  was  lead^ 

an  immoral  life.  He  therefore  went  before  the  Town  Kazi,  b*^ 
a  written  declaration  in  the  shape  of  a  letter  to  plaintifE  to  ^ 
effect  that  he  had  divorced  her,  and  repeated  the  divorce  t^ 
times  successively  before  the  Kazi.  Held^  upon  special  app^ 
that  it  was  clear  upon  the  authorities  that  there  had  beenavtl^ 
divorce.  The  compressing  the  expression  of  the  intention  io^ 
one  sentence  seems,  on  the  authorities,  not  to  affect  the  I^gali^  ^ 
the  repudiation,  although  some  Doctors  consider  the  P^^, 
immoral  Shbbip  Saib  v.  Usanabibi  Ammal.— 1871,  6MaiB' 
C.  R.,  452. 

6.  A  Magistrate's  maintenance  order  does  not  deprive  a  husband  of  ^ 

inherent  right  to  divorce  his  wife,  and  after  such  divorce*^ 
Magistrate's  order  can  no  longer  be  enforced.  C'"'**'"',  ^Tj 
divorce  amongst  Kkoja  Mahomedans  of  the  Sunni  sect^  confltf^' 
In  re  Kasam  Pibbhai.— 1871.    8  Bom.  H.  C.  R.,  95. 


Digitized  by 


Google 


DIGEST  OF  OASES.  451 

DIVOB,OE— continued. 

7.  The  Indian  Divorce  Act  does  not  apply  io  polygamous  contmcts, 

such  as  are  the  anions  known  as  marriages  to  the  Mahomedau 
law.  Semble — When  persons  of  that  faith  are  married  according 
to  the  Mahomedan  law,  and  either  party  becomes  a  convert  to 
Christianity,  a  claim  for  restitation  of  conjugal  rights  cannot  be 
supported.  Kubukdust  Khan  v.  His  wifb. — 1870.  2  N.  W.  P.,  H. 
O.B.,370. 

8.  Where  a  Mahomedan  husband  said  to  his  wife,  when  she  insisted, 

against  his  wish,  on  leaving  his.  house  and  going  to  that  of  her 
father,  that  if  she  went  she  was  his  paternal  uncle's  daughter, 
meaning  thereby  that  he  would  not  regard  her  in  any  other  rela- 
tionship and  would  not  receive  her  back  as  his  wife  z-^JSeldf  that 
the  words  used  being  spoken  with. intention,  constituted  a  divorce 
under  Mahomedan  law,  which  became  final  if  not  revoked  within 
the  time  allowed  by  law.  Held  also,  the  divorce  having  become 
absolute,  the  parties  being  Sunnies,  that  the  husband  was  not 
entitled  to  the  custody  of  his  infant  daughter  until  she  attained 
puberty.    Hamid  Ali  v.  Imtiazan.— 1878.    I.  L.  B.,  2  All.,  71. 

9.  The  mere  pronouncing  of  tlie  word  TalaJc  three  times  by  the  husband, 

without  addressing  it  to  any  person,  does  not  constitute  a  valid 
divorce  under  Mahomedan  law.  Semhle — A  divorce  pronounced 
in  due  form  by  a  man  against  a  woman  who  is  in  fact  his  wife  dis- 
solves his  maiTiage,  though  he  pronounces  it  under  the  belief  that 
she  is  not  his  wife.  Fubzund  Hossbin  v,  Janu  Bibee. — 1878.  I. 
L.  B.,  4  Cal.,  588. 

10.  Where  a  woman  claimed  a  divorce  from  her  husband   on  grounds 

which  she  failed  to  establish,  but  the  husband,  at  the  suggestion  of 
the  Court,  agreed  to  a  Khoola  divorce  on  terms  to  be  settled  by  a 
Kazi,  Held,  that  the  action  of  the  Court  in  not  dismissing  the  suit, 
but  proceeding  to  suggest  a  compromise  by  means  of  a  Khoola 
divorce  was  not  illegal.  Held  also  that  a  Khoola  divorce  is  valid 
though  granted  under  compulsion.  Yadaki  Isif  AL  v.  Odakbl  XJmal. 
I.  L.  R,  3  Mad.,  347. 

11.  Whether  the  form  of  divorce  called  Zihar   may   be  exercised   in 

the  mutta  form  of  marriage.  In  re  petition  of  Luddun  Sahiba. 
LuDDUN  Sahiba  v.  ELamar  Kebdob,  1.  L.  B.,  8  Cal.,  736 ;  11  C, 
L.  B.,  273. 

12.  Husband  is  not  deprived  of  his  right  to  divorce  his  wife  by  an  order 

of  maintenance  passed  under  ^.  234  of  Act  IV  of  1877,  or  Sec. 
10,  Act  XLVIIl  of  1860.  After  such  divorce  such  order  can  no 
longer  be  enforced.  The  talak  biddat,  or  irregular  divorce,  which 
is  effected  by  three  divorces  at  same  time,  appears  from  the  autho- 
rities to  be  sinful,  but  valid.  In  re  Abdul  Ali  Ishm ailji.  1.  L.  B., 
7  Bom.,  180 ',  in  re  Kasam  Pirbhai,  8  Bom.  Cr.,  95. 

bid 
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BIVOBXiE— continued. 

13.  Thougli  an  order  for  maintenflmce  under  Act  X  of  1872  becomes 

inoperative  on  a  husband's  lawfully  divorcing  his  wife  or  pnttiog 
an  end  to  the  conjugal  relationship ;  yet  still  it  does  not  become  so 
until  the  expiration  of  the  divorced  wife's  ^iddat/'  Inre^iUion 
of  Din  Mahomed.    I.  L.  B.,  5  All.,  226.. 

14.  Although  .the  ordinary  law  of  divorce  does  not  exist  in  respect  of 

marriages  by  the  mutta  form,  they  can  nevertheless  be  terminaied 
by  the  husband  giving  away  the  uuexpired  portion  of  the  term  for 
which  the  mannage  was  contracted^  and  the  consent  or  aoceptanoe 
on  the  part  of  the  wife  is  not  necessary  for  the  dissolution  of  ibe 
marriage.    Mahoukd  Abid  v.  Ludden  Sahiba.  I.  L.  B.^  14  Cal.,  276. 

15.  No   special  expressions  are  necessary  to  constitute  a  vidid  divoroe, 

nor,  except  when  the  repudiation  is  final,  need  the  words  be 
i*epeated  thrice.  If  the  divorce  pronounced  is  liable  to  be,  bat  is 
not,  revoked  within  the  period  of  iddat,  it  becomes  final.  Ibrahim 
V.  Sted  Bibi.  I.  L.  B.,  12  Mad.,  63. 
DOWEB. — 1-  A  Kabin  nameh,  or  deed  of  marriage  settlement,  containing 
a  gift  by  the  husband  to  his  wife  of  the  whole  property  possessed 
by  him,  or  which  might  thereafter  come  into  his  possession,  is 
valid,  under  the  Mahomedan  law«  in  regard  to  the  property  in  tbe 
actual  possession  of  the  husband,  but  not  in  regard  to  thatwhicli 
is  non-existent.— 30th  June  1835.     6  S.  D.  A.,  Ben.  Bep.,  30. 

KoTB. — The  deed  iu  this  case  waa  looked  upon  as  simply  a  deed  of  gift,  aad  jnstijr  k  '• 
the  decision  proceeded,  therefore,  on  the  gronnd  that,  by  the  Mahomedan  lav, 
property  non-existent  cannot  be  made  the  subject  of  gift  whether  in  Uea  of 
dower  or  otherwise. — Morley, 

2.  A  Kabin  nameh  is  invalid  io  respeet  to  property  not  in  possession  of 

the  husband  at  the  time  of  the  execution  of  the  deed. — 10th  March 
1843.    7  S.  D.  A.,  Ben.  Bep.,  123. 

3.  It  was  held  that  a  Kabin  nameh  was  invalid  if  the  property  conveyed 

by  it  be  not  specified.— 17th  April  1844  7  S.  D.  A.,  Ben.  Bep., 
168. 

4.  Where  A  claimed  half  of  his  late  father's  estate,  but  it  appeared  th&t 

the  deceased  had  settled  a  dower  of  300,000  gold  mohurs  on  tbe 
niother  of  another  son,  B,  which  at  her  death  (before  her  hus- 
band), was  demandable  by  her  heii*s ;  it  was  held  that  the  hus- 
band, one  of  those  heirs,  takes  ten  annas  of  her  property  (i.e.,  of 
the  dower  due),  and  B,  her  sod,  six  annas :  these  six  aunas  there- 
fore, of  the  dower,  were  now  demandable  by  B  from  tbe  pateroil 
estate ;  and  claims  of  dower  must  be  satisfied  before  partitioB  of 
heritage.  A*s  claim  of  inheritance,  in  consequence,  will  no^ 
avail.— 20th  July  1801.  1  S.  D.  A.,  Ben.  Bep.,  48. 
Note. — It  would  appear  that  the  estate  was  insufficient  to  coyer  B'a  claim, 

5.  The  widow  of  a  Mahomedan  declai*ed  his  landed  estate  to  have  been 

given  by  him  iu  his  life>time  to  a  grandson,  in  whose  fovor  she 
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fabricated  a  deed  of  gift,  as  from  her  basband,  whicb  deed  was  set 
aside  id  a  suit  brought  by  one  of  the  other  heirs  against  the  grand- 
son. Afterwards  at  the  snit  of  the  widow  for  the  lands  in  satisfac- 
tion  of  dower,  as  being  the  estate  left  bj  her  hnsband,  which  the 
Defendant  admitted  they  were,  and  pleaded  that  the  widow  had^ 
remitted  her  dower;  the  Law  Officers  declared  the  claim  barred  by 
estoppel,  because  the  widow,  by  her  allegation  of  the  gif  t^  had  virtu- 
ally declared  that  the  lands  were  not  the  estate  left  by  her  husband, 
and  could  not  now  claim  as  being  so.  The  Sudder  Dewanny  Adaw- 
lut  doubted  the  application  of  the  doctrine  to  the  case ;  but  on  the 
presumption  arising  from  the  widow's  declamtion  of  the  gift,  that 
she  must  have  remitted  her  claim  of  dower,  dismissed  the  suit.— 6th 
June  1803.     i  S.  D.  A.,  Ben.  Rep.,  64. 

6.  A  written  acknowledgment  of  the  husband  to  one  of  his  wife's  heirs, 

after  her  death,  was  held  to  be  sufficient  proof  of  the  amount  settled 
upon  her  as  dower.--24th  August  1804     1  S,  D.  A.,  Ben.  Rep.,  83. 

Note. — Dower  is  dae  on  the  consnmination  of  marriage,  unless  deferred  by  tlie 
terms  of  the  settlement  to  a  fcrtare  period;  and  after  the  death  of  the  parties 
the  heirs  of  t)ie  wife  are  entitled  to  take  the  dower  out  of  the  hosband's  estate, 
dedacting  the  husband's  portion  as  one  of  the  wife's  heirs,  if  she  die  before 
him.  1  Hed.,  123.— Morley.  (The  references  to  Macuaghten  which  follow  are 
not  applicable.) 

The  widow's  heirs  may  claim  her  dower  at  any  time. — Macn.  Prin.,  287.  And  the 
dower  of  a  deceased  woman  is  even  claimable  by  her  grandchildren,  notwith- 
standing any  lapse  of  time.*    Ibid,,  865. — Morley. 

7.  Judgment  was  given  for  the  daughter  of  a  deceased  Mahomedan 

against  the  male  relatives  in  possession  of  his  estato  for  lialf  share  of 
the  dower  of  her  mother,  unpaid  during  life  of  the  mother,  whom 
the  father  survived,  such  dower  being  in  law  the  mother's  estate, 
recoverable  bj  her  heirs  from  the  property  of  her  husband.     Ibid, 

B.  Where  the  heirs  of  a  Mussulman,  deceased,  claimed  a  share  of  his 
estate  against  his  widow,  who  took  the  whole  estate  in  satisfaction 
of  dower,  the  principal  ground  of  the  claim,  viz.,  that  the  amount 
of  the  dower,  which  absorbed  the  whole  estate  was  excessive  and 
therefore  illegal,  was  rejected  by  the  Sudder  Dewanny  Adawlnt, 
aSf  by  the  Mahomedan  law,  excessive  dower,  however  improper, 
is  not  illegal,  and  judgment  was  accordingly  given  dismissing 
the  claim.— 30th  Dec.  1808.     1  S.  D.  A.,  Ben.  Rep.,  266. 

9.  The  dower  due  to  a  widow,  on  her  husband's  death,  is  payable  from 
his  estate,  in  preference  to  all  claitns  of  inheritance.     Ibid, 

10.  Landed  or  other  immoveable  property  left  by  the  husband  cannot  be 
taken  by  the  widow  in  satisfaction  of  her  claim  of  dower,  without 
consent  of  the  heirs  or  competent  judicial  authority.     Ibid. 

*  This  is  correct  nnder  the  Mahomedan  law,  bat  not  under  the  law  of  Limitation  aa 
prescribed  in  the  British  Regulations.  Vide  Macnaghten's  Note  at  page  287. 
Also  Case  22,  below. 
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11.  Moveable  property  however  may  be  tAkeo,  by  ber,  as  &r  « tk  | 

heirs  are  concemedi  (bnt  not  to  the  prejadice  of  other  credhonl 
in  payment  of  dower  indisputably  dae.     Ibid. 

12.  One  of  the  heirs  of  the  husband,   having  for  aeveral  yearai^* 

manager  for  his  widow  who  had  taken  possession  of  her  busba^: 
landed  estate  in  satisfaction  of  her  dower,  while  none  of  the  otk 
heirs  preferred  any  claim  to  the  estate,  may  be  considered  n^- 
cient  evidence  of  consent,  on  the  part  of  the  beirS|  of  the  widot: 
nght.     Ibid, 

13.  Where  a  Mahoraedan,  shortly  before  his  death,  made  over  a  share (^» 

Talook  to  his  widow,  in  satisfaction  of  dower  settled  onbfrs^ 
marriage,  and  she  held  it  till  her  decease  (thirty-three  years)  w^ 
out  her  title  being  disputed  by  any  of  the  heirs  of  her  hrfel* 
band ;  it  was  held  that  her  heirs  were  entitled  to  inherit  f^ 
share,  as  having  belonged  to  her. — 22nd  July  1806.  1  S-P-^ 
Ben.  Bep.,  243. 

14.  By  the  Saniy  doctrine,  according  to  Aboo  Huneeft^  the  extent  s 

dower  is  not  limited:  the  parties  may  extend  it  by  agreement s^ 
whatever  amonnt  they  please.— 19th  May  1809.  1  S.  D.  ^»^ 
Rep.,  276. 

Note. — In  this  case  the  Law  Officers  rightly  stated  that,  according  to  Uie  ^^'^^ 
Aboo  Haneefa,  ten  dirbems  is  the  smallest  dower.  1  Hed.,  122.  ifsc"*  "^ 
59,  pnra.  20—276,  Case  XXY  j  and  they  added  that  ^amoiigsi  the  Gkef^^ 
lowest  and  highest  rate  is  not  fixed ;  any  tbing  poesessing  a  legal  Tslne  ^ 
lawfully  be  giyen  as  dower;  but  the  proper  dower  is  600  dirbcwis;  ^^^. 
sam  is  not  illegal,  although,  according  to  some  of  the  lawyers  of  that  laA^ 
is  improper." — Morley. 

16.  In  a  snit  by  the  heir  of  the  son  of  A  against  the  widow  of  ^^^ 
share  of  his  estate,  as  joint  heir  with  the  widow,  to  which  t^ 
widow  pleaded  that  the  whole  estate  fell  to  her  in  payin6o|* 
dower ;  there  being  proof  that  she  had  received,  in  part  of  o^ 
dower,  the  property  possessed  by  the  husband  at  his  manrrtf- 
and  that  she  afterwards  remitted  her  olaim  to  the  re6idii<[>  ^l 
was  held,,  that,  nnder  such  oircnmstances  the  property  aoq«^ 
by  A  after  marriage  was  his  estate,  hereditable  by  his  i^'/*' 
and  judgment  was  accordingly  given  for  the  claimant's  o^**^^ 
the  share  due  to  him  as  an  heir  of  the  son  of  the  deceased.—''*' 
August  1809.     1  S.  D.  A.,  Ben.  Rep.,  284. 

16.  Where  a  claim  had  been  preferred  against  the  widow  of  a  MussulnJ^ 
by  his  sister,  for  half  the  property  left  by  him,  which  was  fin**^ 
adjudged  to  be  her  right,  in  lieu  of  dower,  and  twenty-one  y^ 
after  that  decision  the  same  Plaintiff  brought  an  action  against ^ 
same  Defendant  for  half  of  the  same  property,  on  the  p^^.  j 
even  supposing  the  dower  to  have  amounted  to  the  sum  clftii^^' 
she  had  realized  the  full  amount  from  the  profits  of  the  e**^'^ 
was  held  that  the  claim  was  inadmissible. — 9th  Feb.  1820.  ^  ''* 
D.  A.,  Ben.  Rep.,  12. 
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!1  7.  The  heirs  of  a  Massnlman  recoyered  iheir  shares  in  his  estate  against 
his  widow  who  bad  taken  the  same*  The  widow  pleaded  a  set-off 
for  dower  deht  equal  to  the  valne  of  the  entire  estate ;  bnt  the 
Conrt  were  of  opinion  that  the  claim  of  dower  was  distinct  from, 
and  unconnected  with)  the  case  under  consideration  and  should  be 
brought  forward  in  another  suit.— 11th  Deo.  1820.  3  S.  D.  A.,  Ben. 
Bep.,  59. 

1 8.  A  instituted  an  action  to  recover  from  B  (the  widow  of  a  Mussulman) 

her  share  of  the  deceased's  estate,  which  she  claimed  by  right  of 
inheritance.  B  repelled  the  claim  by  a  plea  .of  dower  due  to  her 
under  a  settlement  which  had  exhausted  the  assets.  The  deed  of 
settlement,  howevei*,  appearing  sospiciotts,  it  was  held  that  the 
counter  claim  of  B  for  dower  could  not  be  satisfied,  and  judgment 
was  passed  accordingly,  with  costs,  in  favor  of  A,  without  prejudice 
to  the  right  of  B  to  establish  her  claim  as  dower  creditor. — 15th 
March  1831.    5  S.  D.  A.,  Ben.  Rep.,  98. 

19.  Where  marriage  presents  were  sent  and  delivered  by  a  Mahomedan 

to  his  wife,  with  due  notice  at  the  time  that  they  were  sent  in  lieu 
and  satisfaction  of  dower,  the  formal  acknowledgment  to  that 
effect,  by  the  wife  or  her  friends,  was  not  held  to  be  necessary. 
But  where  there  was  a  want  of  proof  on  the  husband's  part  of  the 
delivery  of  the  man*iage  presents,  the  Court  held  that  the  wife 
was  entitled  to  obtain  from  him  possession  of  her  dower. — 23rd 
May  1822.    2  Borr.,  258.    S.  A.  Bom. 

29.  A  Mahomedan  may  alienate  land  to  his  wife  in  compensation  for  her 
dower;  and  the  heirs  have  no  claim  upon  it ;  for  this  reason,  that 
dower  is  a  debt,  and  debts  must  be  first  liquidated  out  of  an  estate. 
19th  June  1822.     2  Borr.,  520.     8.  A.  Bom. 

21.  In  a  disputed  claim  for  land  by  Mahomedans,  one  party  claiming 

under  a  deed  of  gift  passed  by  the  original  possessor,  and  the 
other  on  the  plea  that  the  first  owner  had  alienated  it  to  his  wife, 
.  in  lieu  of  dower,  he  being  the  heir  of  such  wife;  the  Court 
decided,  that  as  the  deed  was  evidently  a  forgery,  and  as,  though 
the  alienation  was  not  proved,  it  wns  probable  from  the  subse- 
quent possession  of  the  property  in  that  line,  that  the  party  claim- 
ing under  the  alienation  to  his  ancestor  was  entitled  to  the  pro- 
perty.    Ibid, 

22.  Where  the  heirs  of  a  widow  claimed  her  dower  from  her  late  hus- 

band's estate,  under  a  deed  executed  by  him  before  the  Company's 
accession  to  the  Diwani ;  it  was  held  that  such  claim  was  in- 
admissible, the  truth  of  the  demand  not  having  been  acknowledged 
within  12  years  prior  to  the  institution  of  the  suit. — 6th  Jan. 
1824.    3  S.  D.  A.,  Ben.  Bep.,  292. 

Note. — Vide  Case  7.  Morlej  observes,  *'  In  that  case  jodgroent  was  giren  for  the 
daughter  of  a  deceased  Mahomedan  against  the  male  relatives  in  possession  of 
his  estate,  for  a  half  share  of  the  dower  of  her  mother,  unpaid  daring  the  lif ^ 
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of  the  mother,  whom  the  father  snrriTed.  Bat  it  appeared  in  endeitt  ^ 
the  father,  sobeeqaentlj  to  hia  wife's  death,  and  not  twelve  yens  brfoK*^ 
institution  of  the  suit,  had  acknowledged  the  debt  d  dower  to  be  daa  1^ 
does  not  appear  to  have  been  any  caBO  yet  dedided  in  wfiioh  preSeripUos  im 
length  of  time  has  been  held  safficient  to  bar  the  oltfim  of  A  wiftfto  berdo*^ 
should  such  case  occur,  the  revereniia  maritaliB  might  possibly  be  ooBS^endt 
operate  in  her  favor,  agreeably  to  the  doctrine  of  the  8ooi^  !&«•  ^ 
Erskine's  Principles,  869.  Bat  with  respect  to  the  heirs  of  widows,  or  •** 
perhaps,  to  the  case  of  widows  themseUes,  who  may  have  snffered  a  kog  p(^ 
to  elapse  after  the  death  of  their  nosbands,  the  roles  of  limitatkm  isa?  ^ 
strictly  applicable.^Maon.  The  Mahomedan  law,  however,  exempts  da»(  j* 
dower,  by  the  widow  of  her  heirs,  fromf  any  limitation  as  to  time ;  sndfiff' 
Macnaghten's  reservation  in  the  above  notd,  though  perhaps  politic  and  }°^' 
at  variance  with  the  principles  of  the  Mahomedan  law." 
K^OTB.— Vide  on  the  subject  of  limitation  Case  86  and  the  note  thereon.  The  deoBGi- 
the  Court  settles  the  doubts  respecting  the  application  of  the  rule. 

23.  Where  a  claim  was  made  to  certain  lands  in  eatisfaction  of  do«^ 

there  being  no  other  assets,  the  Court  awarded  possession  of  t^ 
to  the  widow,  if  they  did  not  exceed  in  valae  her  proper  do*^ 
or  such  as  would  be  proportionate  to  the  rank  and  cirenmst&n^ 
of  her  family,  although  no  deed  of  dower  miglit  be  fortbcosi^ 
—25th  March  1824.    3  S.  D.  A.,  Ben.  Rep.,  821. 

24.  A  yerhal  contract  for  dower  is  valid  bj  the  Mahomedan  law,  em  ' 

a  minor,  who  is  an  adolescent :  the  use  of  deeds  is  only  for  aseca:* 
record.— 13th  Dec.  1830.  5  S.  D.  A.,  Ben.  Sep.,  75. 
Note.— rit  was  presumed  from  the  evidence  in  this  case,  that  the  marriage  had  bees  c^ 
summated,  notwithstanding  the  youth  of  the  parties ;  otherwise  l^^T* 
only  would  have  been  claimable.  The  opinion  of  the  law  officer  as  to  thew<^ 
cent's  power  and  h'abilitj  was  given  without  reservation }  bat  it  may  be  i«b*^ 
ed,  that,  in  ttiis  esse,  the  uncle  and  tutors  of  the  minor  were  praseota^  tv 
time  of  makipg  the  contract, — a  verbal  one,  and  assented  thereto.-^Horle;- 

25.  It  is  not  imperative  upon  a  woman  to  live  with  her  husband  until* 

amount  of  her  dower  has  been  paid ;  and  when  a  Mahoofi***. 
woman  had  obtained  a  decree  against  her  husband  for  recoteryc- 
her  dower,  but  which  decree  had  not  been  executed,  nor  thedo^ 
paid,  and  he  brought  an  action  to  come  and  reside  with  him!^ 
was  non-suited  and  made  liable  for  all  costs. — 9th  May  1832.  ^ 
Rep.,  103.    S.  A.  Bom.  Vide  1  Hed.,  150. 

26.  In  an  action  brought  by  the  widow  of  a  Mussulman  against  his  ^^^ 

for  dower,  they  having  ousted  her  from  possession  of  his  esif^' 
which  she  had  taken  in  satisfaction  thereof;  it  was  held  that  ^; 
was  entitled  to  the  amount  claimed,  though  she  had  not  s^^J^ 
twenty  years  after  the  death  of  her  husband. — 24th  March  1^ 
6  S.  D.  A.,  Ben  Rep.,  105. 

Note, — There  is  no  limitation  in  regard  to  a  claim  for  dower  by  a  widow  or  her  ^^^ 
Morlej.    But  see  Cases  22  and  86,  &o. 

27.  Held,  that  the  widow  of  a  deceased  Mussulman  cannot  taike  poneesK^ 

of  his  real  estate,  in  lieu  of  dower,  without  the  consent  of  hii^ 
or  a  judicial  decree. — 7th  Jane  1841.     7  S.  D.  A.,  Ben.  Eep.|34 
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!7oTB. — B«i  bttd  there  been  no  duipate  as  to  the  dower,  and  no  doubt  that  the  amonnt 
entirely  absorbed  the  estate,  the  law  woald  hare  sanotioned  a  different  decision. 
Mao.  Prin.  275,— Morloy. 

28.  A  Kabin  nameh,  or  deed  of  marriage  settlonieiit,  by  a  Mahomedan 

to  his  janior  wife,  for  a  moiety  of  his  estate,  was  held  to  be  invalid, 
it  appearing  that  he  had  previously  settled  his  entire  estate  on  his 
senior  wife,  in  lien  of  dower,  and  that  the  deed  in  question  had 
been  executed  without  her  permission  duly  obtained. — 3rd  May 
1816.    2  S.  D.  A.,  Ben.  Eep.,  180. 

29.  But  if  the  senior  wife  had  executed  an  Ikramamah  in  favor  of  the 

junior  wife,  thereby  granting  permission  to  their  husband,  to 
make  over  a  moiety  of  the  property,  in  lieu  of  dower,  to  the  junior 
wife,  and  he  had  accordingly  settled  such  moiety  on  her,  such 
act  would  have  been  legal  and  valid,  it  resembling  the  act  of  an 
agent  confirmed  by  his  constituent.    Ibid. 

30.  Where  a  Mussulman  settled  certain  property  on  his  first  wife  in  lieu 

of  dower,  but  without  specification  in  the  dower  deed,  which  merely 
stated  *'  the  whole  of  his  property,"  and  on  her  death  mfrried  a 
second  wife,  to  whom  he  Executed  a  deed  of  Bay  Mokasa,  or  barter 
of  a  portion  of  the  same  property  in  lieu  of  the  dower  settled  upon 
her ;  it  was  held,  that  as  the  property  had  been  separated  from  the 
husband's  estate,  and  transferred  to  the  possession  of  the  first  wife 
before  the  second  marriage  took  place,  the  Bay  Mokasa  was  invalid ; 
but  that  it  would  have  been  valid,  and  the  second  wife  entitled  to 
the  portion  of  the  estate  mentioned  therein  had  no  such  separation 
taken  place  up  to  the  period  of  the  second  marriage.— 18th  July 
1837.     6  S.  D.  A.,  Ben.  Rep.,  178. 

3 1-  Where,  in  a  matriage  of  two  minora,  the  legal  guardian  of  the  husband 
not  having  been  present  at  the  marriage,  and  not  having  given  his 
consent  to  the  dower,  and  the  husband  on  coming  of  age  had  not 
confirmed  his  acknowledgment  of  the  dower ;  it  was  held  that  the 
dower  was  not  demandable  from  the  husband. — 8th  March  1817. 
2  S.  D.  A.,  Ben.  Bep.,  233. 

32.  Unless  the  contrary  be  specified,  dower  must  be  considered  as  imme- 

diately demandable,  and  till  paid,  cohabitation  cannot  be  enforced. 
--13th  Dec.  1830.    5  S.  D.  A.,  Ben.  Rrcp.,  76. 

33.  Semhle,  before  the  consuinmation  of  a  marriage  half  dower  is  only 

demandable  from  the  husband. — 13th  Dec.  1830.  5  S.  D.  A., 
Ben.  Bep.,  76. 

34«  But  where  the  appellant  admitted  that  the  respondent  was  his  wife, 
and  that  be  had  been  in  the  habit  of  frequenting  her  residence,  it 
was  thought  to  be  conclusive,  and  to  render  any  enquiry  unneces- 
sary as  to  the  fact  of  consummation.     Ibid. 

35.  A  girl  betrothed  by  her  father,  during  her  minority,  cannot  set  aside 
such  betrothal  on  coming  of  age.    It  is  competent,  however,  to 
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the  woman  to  refose  to  leave  her  parents  witiioat  payment  of  ibe 
Mahr  Maujjil,  or  exi^blo  dower,  settled  npon  Herat  the  time  of 
her  betrothal— 24th  June  1840.    6  S.  D.  A.,  Ben.  Rep.,  293. 

Note.— Vide  Case  18  Tit.  Mabbuob. 

Note.— On  the  enbject  of  Mahr  Manjjil  and  Mahr  Mawajjtl,  that  is,  dower  exigible, 
and  not  exigible,  sometimes  aUo  called  prompt  and  deferred,  respecting  whiek 
there  is  mnch  difference  of  opinion  among  the  doctors,  see  1  Bed.,  150, 15L 
Maou.  Prin.  59»  par.  22,  278,  Case  XXIX,  and  Note.— Morlej. 

36.  Exigible  dower,  not  demanded  dnriog  the  period  limited  by  tk 

regnlations  for  the  cognizance  of  actions,  cannot  be  sabeeqnently 
i-ecovered.— 2l8t  Ang.  1805.  1  S.  D.  A.,  Ben.  Eep.,  103,— 26tli 
June  1841.    7  S.  D.  A.,  Ben.  Rep.,  40. 

Note.— In  this  case  the  widow  was  held  to  be  entitled  to  two*thtxdB  of  the  dover 
claimed,  one-third  only  being  the  mavjjil,  (or  payable  on  her  marrisge,)  tbe 
recovery  of  which  was  barred  by  the  role  of  limitation,  and  the  remaining  fcvo- 
thirds  being  muwajjil  {not  exigible  daring  the  oontinnanoe  of  marriage),  and 
payable  on  the  death  of  her  husband,  which  happened  only  six  years  before  tbe 
/iction. — Morley. 

37.  Dower  not  exigible  (Muwajjil)  is  not  recoverable  until  the  death  of 

the  husband,  or  the  dissolation  of  the  marriage  by  divcnrce,  wlw^ 
last  must  be  proved ;  and  the  mere  fact  of  the  husband  and  wife 
living  separately  is  not  sufficient  evidence. — 20fch  June  1641.  7 
S.  D.  A.,  Ben.  Rep.,  40. 

38.  An  alleged  settlement  of  a  man's  property,  made  subsequent  to  a 

settlement  of  dower,  and  asserted  to  have  been  made  with  tbe 
consent  of  his  wife  shortly  before  her  death  she  receiving  a  shars 
of  such  property  under  the  second  settlement  in  lieu  ot  dower, 
was  held  not  to  vitiate  the  Mahamameh  in  possession  of  ber 
daughters,  nor  to  bar  their  claim  against  their  father,  for  tbeir 
share  of  their  mother's  dower,  as  the  conditions  of  the  second 
settlement  were  not  proyed  to  have  been  fulfilled. — ^27th  Aag< 
1846.    1  Deo.  S.  D.  A.,  N.  W.  P.,  128. 

39.  A  wife  cannot  claim  the  virhole  of  her  dower  as  exigible  while  her 

husband  is  alive,  where  no  specifio  amount  has  been  exprefislf 
declared  to  be  exigible.  In  such  cases,  one-third  of  Uie  wh(^e 
must  be  considered  exigible  (maujjtl),  and  two-thirds  uotexigiUt 
(muwujjU),  SQch  two-thirds  being  only  claimable  on  the  death  of  her 
husband.— 1st  June  1848.    3  Dec.  S.  D.  A.,  N.  W.  P.,  185. 

40.  A  marriage  settlement  contained  a  declaration  on  the  part  of  tfae 

husband,  that,  in  lieu  of  one-third  of  the  amount  settled,  he  ma^ 
over  certain  lands  and  other  pi*opei-ty ;  and  an  engagement  to  pi/ 
the  remainder  at  his  convenience.  The  wife  died,  and  her  bro<to, 
becoming  entitled  by  inheritance  to  two-fifteenths  of  tha  propei^ 
left  by  her,  sued  the  husband  of  the  deceased  for  the  same.  JM 
that  as  the  deceased  never  obtained  possession  of  the  lands  Vk^^ 
tioned  in  the  settlement,  the  brother  was  entitled  to  two*fittoen^ 
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of  the  amonnt  of  the  marriage  settlement  in  money. — Slst  Aug. 
1847.    S.D.  A.,  Dec.  Ben.,  491. 

41.  In  an  action  for  dower  by  the  widow  against  the  heirs  of  a  deceased 
MasAulmai),  one  of  the  heirs  acknowledged  the  jastice  of  the  claim* 
Held,  that,  under  the  circumstances,  such  an  acknowledgment 
was  insnfficieut  as  a  ground  on  which  to  form  a  judgment  even 
against  the  party  making  it,  the  claim  not  being  of  that  nature 
that  it  could  be  decided  ;  nor  could  a  decree  be  given  in  favor  of 
.  the  Plaintiff,  as  against  one  of  the  Defendants  and  not  the  other, 
thej  both  standing  in  the  same  relation  to  the  Plaintiff,  being  her 
own  daughters,  and  both  having  inherited  eqnal  portions  of  their 
father's  property.-^18th  May  1841.     7  S.  D.  A.,  Ben.  Rep.,  31. 

42.  A  Mahomedan  sued  to  compel  his  wife  to  live  with  him,  and  to 
restrain  her  parents  from  preventing  her.  The  defence  was,  that 
as  the  Plaintiff  had  not  paid  his  wife  her  dower  in  full,  by  Maho- 
medan law,  he  had  no  claim  on  her.  Held^Siiter  obtaining  the 
opinion  of  the  Kazee  of  the  Sudder  Dewanny  Adawlut,  from  the 
decision  in  Case  No.  26,  page  103,  Sel.  Cases  published  in  1843, 
that  "if  the  dower  agreed  to  be  paid  immediately,  be  not  paid,  a 
woman,  although  she  has  lived  with  her  husband,  may  refuse  to 
return  to  him  until  she  receive  her  dower,"  and  as  it  had  not  been 
proved  that  the  dower  had  been  paid,  the  decisions  of  the  lower 
Courts  in  the  Plaintiff's  favor  were  reversed. — 30th  July  1853. 
Morris'  Sel.  Dec,  S.  D.  A.,  Bom.,  Part  III,  41. 

^.  A  Mahomedan  widow  having  sued  for  recovery  of  dower  nine  months 
after  her  husband's  death,  her  claim  was  resisted,  1st,  Because 
thirty-five  years  had  elapsed  since  the  marriage;  because  she  had 
relinquished  her  dower  to  her  husband ;  and,  because  he  had  con- 
stituted the  whole  of  his  property  tpuqf  before  his  decease.  The 
Court  overruled  the  plea  of  limitation,  but  dismissed  the  claim 
(apparently  on  the  strengh  of  the  second  objection)  on  the 
ground,  that  "although  the  deceased  convej^ed  away  the  whole  of 
his  property  in  trast  for  i^ligious  uses  in  1845,  under  circum- 
stances which  establish  by  strong  presumption  the  fact  of  the 
Plaintiff's  cognisance,  no  objection  was  made,  nor  -was  any  claim 
for  dower  set  forth  until  1847,  by  which  time  the  parties  of  the 
hnsband  and  wife  had  broken  out  into  open  quarrels." — 21st 
July  1851.    Dec.,  S.  D.  A.,  N.  W.  P.,  VI,  288. 

44.  A  claim  to  excessive  dower,  allowed  by  the  Lower  Court,  was  reject- 

ed in  toto  by  the  Sudder  Dewanny  Adawlut,  in  consequence  of  the 
evidence  being  unsatisfactory  and  suspicious. — 8th  Sep.  1851. 
Dec,  S,  D.  A.,  N.  W.  P.,  VI,  350. 

45.  Where  there  has  been  no  specification  whether  the  payment  of  dower 

is  to  be  prompt  or  deferred,  the  whole  will  be  held  to  be  due  on 
demand.— 28rd  Jan.  1854.     Dec,  S.  D.  A.,  N.  W.  P.,  IX,  33. 

5^ 
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46.  Claim  on  the  ground  of  dower  takes  precedence  of-  all  claiina  bj 

inheritance,  conseqaentlj  the  heir  (who  had  sold  the  property) 

had  no  power  to  transfer  the  property  by  sale  till  he  had  first  paid 

the  dower ;  and  the  claim  by  Tirtae  of  sale  from  him  mu^  be 

held  contingent  on  the  fact  that  the  claim  of  the  widow  for  dower 

has  been  -satisfied.     The  Plaintiff,  therefore,  cannot  claim  poMes- 

sion,  under  the  deed  of  sale  till  he  has  fii'st  paid  the  dower.— 2ail 

Sep.  1852.     Dec,  S.  D.  A.,  Ben.,  885. 

Non.— It  tippeared  that  the  widow  had  taken  poesetsion  of  the  wbole  of  hwhoiUD^> 

estate,  and  Mylton,  J.,  dissented  from  part  of  the  rnling  of  the  Ooort,  obierriDg, 

*'  It  has  been  shown  by  referenoe  to  a  fntwa  of  the  law  officer  of  this  Ooeiti 

quoted  at  a  note  at  the  foot  of  page  268,  Vol.  I,  of  Select  Reporta,  thata  Mabiy 

medan  widow  cannot  take  possession  of  real  property  of  her  husband  witboit 

consent  of  his  heirs  or  jndioial  award,  on  a  claim  to  dower.    Dower  miis^bf 

Uahomedan  law,  be  satisfied  before  other  claims,  bot  it  is  only  a  liabiUtjbr 

which   the  husband's  estate  is  answerable ;  the  holder  of  a  claim  to  dowtr 

has  no  right  to  appropriate  the  entire  estate  to  the  satisfaction  of  biaowi 

claim  to  dower." 

47.  Heldy  that  in  a  suit  by  the  widow  of  a  Mosleem  to  recover  fromtbe 

joint  heirs  of  her  husband  the  amount  of  dower  dae  under  her 
marriage  settlement,  the  period  of  the  cause  of  action  rnusi  be 
calculated  from  the  date  on  which  the  widow  was  ejected  by  order 
of  Court  from  the  property  which  she  had  at  first  retained  poaMi- 
sion  of  in  lieu  of  dower,  and  from  the  date  on  which  the  hwi 
were  as  such,  placed  in  a  possession  to  be  sued. — 17th  Nov.  1856. 
Dec,  S.  D.  A.,  Ben.,  841. 

48.  A  pi^ecedent  by  the  Court,  dated  24th  March  1831,  was  referred  to 

to  show  that  where  the  heirs  of  a  Mosleem  had  been  kept  ontof 
possession  by  a  widow  on  plea  of  her  holding  in  satis&ustion  of  ^ 
dower,  and  the  heirs  had  afterwards  recovered  possession,  tbe 
merits  of  the  dower  not  being  tried,  she  was  allowed  to  bring  her 
suifc  twenty  years  after  her  husband's  death.    Ihid, 

49.  According  to  Mahomedan  law  Dower  is  presumed  to  be  prompt 

(maujjil)  in  the  absence  of  express  oontL*act  and  mar  be  enforced 
at  any  time,    Todita  v.  Hosanbbitabi — 1870.  6  Mad.  H.  C  B.,9' 

50.  A  Mussulman,  on  his  marriage,  entered  into  a  written  agreement 

(unregistered)  with  his  wife  to  pay  her  a  lakh  of  rupees,  one-foar<h 
as  prompt  (maujjU)  dower,  the  remainder  as  deferred  (muw^^) 
dower.  A  separation  occurred  between  husband  and  wife,  oo^ 
there  was  no  divorce.  The  husband  died  some  time  after.  Tbe 
widow  sued  to  recover  the  balance  of  proQipt  dower  and  the 
whole  of  the  deferred  dower.  Held,  that  she  could  ^only  recover 
the  latter.  The  cause  of  action  in  respect  of  deferred  dower  oouW 
not  arise  until  the  husband's  death.  But  the  cause  of  action  i> 
respect  of  prompt  dower  arises  upon  demand  by  the  wife  and  rtto^ 
by  the  husband.  More  than  three  years  had  elapsed  between  the 
time  such  demand  was  made  and  refused,  and  the  instiintwo » 
the  suit,  therefore  the  claim  to  prompt  dower  was  barred  hj<i'^t 
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O  W  1SB~  continued. 

8. 1,  Act  XIV,  1859.  Mu88T.  Rani  Ehijabannissa  v.  Rtsaitnissa 
Begum.— 1870.     5  Ben.  L.  R.,  84. 

51.  The  period  prescribed  by  the  Limitation  Act  does  not  begin  to  run 

in  the  life- time  of  her  husband  against  a  Mahomed  an  woman's 
claim  for  dower,  until  she  has  demanded  such  dower.  Also  that 
the  separation  does  not  make  it  incumbent  on  her  to  make  any 
such  demand.    Nothi  v.  DAaD.--1866.     2  Bom.  fi.  C.  R.,  293, 

52.  In  a  suit  by  a  wife  against  her  husband  for  dower,  held  that  the 

cause  of  action  arose  when  the  suit  was  instituted  and  at  no  earlier 
period  and  that  therefore  the  claim  was  not  barred  under  any  of 
the  sections  of  Act  XIY,  1859.  Held  also,  as  no  specific  amount 
of  dower  bad  been  declared  exigible,  and  as  there  was  no  clear 
evidence  of  what  was  customary,  that  the  Lower  Court  committed 
no  error  in  law  in  holding  that  one-third  of  the  whole  may  be 
considered  exigible  during  the  life-time  of  the  busband,  the 
remaining  two-thirds  being  claimable  on  his  death.  Fatma  Bibi 
Kou  Sadbuddim  v.  Sadruddin  Yalad  Nizamuddin. — 1865.  2  Bom. 
H.  C.  R.,  291. 

53.  Where  a  widow  is  in  possession  of  her  husband's  estate  as  security  for 

unpaid  dower,  the  proper  decree  in  a  suit  against  her  for  possession 
by  the  heir,  is  a  decree  for  possession  subject  to  the  amount  due, 
with  a  direction  for  an  account  of  mesne  profits  received.  Maho- 
med Ambenoodbn  Khan  v,  Mozuffub  Hossbin  Khan. — 1870. 
5  Ben.  L.  R.,  570. 

54.  Where  the  widow  obtained  actual  and  lawful  possession  of  the  estates 

of  her  husband  under  a  claim  to  hold  uiem  as  one  of  the  heirs 
and  for  her  dower,  it  was  held  tliat  she  was  entitled  to  retain  pos- 
session until  her  dower  was  satisfied,  with  the  liability  to  account 
to  those  entitled  to  the  property  subject  to  the  claim  for  the  profits 
received.  Musst.  Bachun  v.  Hamid  Hossein. — 1871.  10  Ben.  L. 
R„45. 

55.  The  widow's  claim  for  dower,  under  the  Mahomedan  law,  is  only  a 

debt  against  the  husband's  estate.  It  may  be  recovered  from  the 
heirs  to  the  extent  of  assets  come  to  their  hands.  It  does  not  give 
the  widow  a  lien  on  any  specific  property  of  the  deceased  husband 
so  as  to  enable  her  to  follow  that  property,  as  in  the  case  of  a 
mortgage,  into  the  hands  of  a  bond  fide  purchaser  for  value.  Per 
HoBHouSE,  J.  It  is  very  questionable  whether  the  Court  is  bound 
to  apply  the  Mahomedan  law  to  this  case  under  the  provisions  of 
Reg.  7  of  1832,  the  case  not  being  one  of  succession,  inheritance, 
marriage,  caste  or  religious  usage,  but  simply  one  of  contract. 
Musst.  Wahidunnissa  r.  Shubbattun. — 187o.    6  Ben.  L.  R.,  54. 

56.  Where  a  husband  granted  a  dower  of  five  lakhs  of  Lucknow  rupees 
and  subsequently  directed  Sicca  rupees  4,50,000  Company's  paper 
to  be  set  aside  for  her,  held^  under  thq  circumstances,  that  tnis 
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DOWEB — continued. 

^as  preBumed  to  be  a  payment  on  aooonnt  of  doirer,  and  not  a 
gift.  Iftiearunissa  Bequm  v.  Amjad  Ali  Khait. — 1871.  7  Ben. 
L.  R.,  643. 

57.  In  a  snit  upon  a  hibhanama  alleged  to  hare  been  executed  bj  the  hus- 

band of  the  plaintiff  giving  her  twenty-two  shares  in  a  village  as 
a  gift  in  lieu  of  her  dower,  the  Lower  Court  dismissed  the  suit 
upon  the  ground  that  the  omission  of  the  amount  of  the  dower 
rendered  the  instrument  of  no  yalidity  according  to  Mabomedan 
law.  Held,  (reversing  the  lower  Court's  decree)  that  the  suit  ms 
maintainable,  the  instrument  expressing  plainly  the  specific  shares 
of  the  property  and  that  the  gift  was  made  in  lieu  of  the  whole 
dower,  and  there  being  no  room  for  doubt  as  to  the  meaning  aod 
intention  of  the  contracting  parties  in  regard  to  the  particular  sub- 
jects either  of  the  gift  or  of  the  consideration.  Sahiba  BioVM  v 
Atchamma.— 1868.    4  Mad.  H.  0.  R.,  115. 

58.  A  widow  is  entitled  to  a  lien  for  whatever  dower  remaina  due  to  her, 

although  there  may  be  a  dispute  as  to  what  is  the  amount  actually 
due,  having  reference  to  the  amount  originally  fixed  as  dower,  or  to 
the  amount  satisfied  by  payments.  An  heir  to  a  share  of  ibe 
estate  is  nof  entitled  to  recover  possession  from  the  widow  so  long 
as  a  portion  of  the  dower  remains  unsatisfied,  nor  can  be  be  entitled 
to  mesne  profits,  but  his  proper  course  is  to  brihg  a  suit  for  an 
account  of  what  is  due  as  dower  and  to  pay  that  on  satisfaction  of 
that  amount,  he  may  be  put  in  possession  of  tbe  share  of  his  estate. 
Payment  of  the  widow's  dower  like  every  other  debt  must  be  made 
before  the  estate  can  be  distributed  among  the  heirs.  Balcko 
Khan  v.  Mitssumat  Jahei.— 1870.    2  N.  W.  P.,  H.  0.  R.,  319. 

59.  Prompt  or  exigible  dower  is  a  debt  always  due  and  demandable,  ftnd 

payable  on  demand,  and,  therefore,  upon  a  clear  and  unambignoas 
demand  and  refusal  a  cause  of  action  would  accrue  and  tbe  statute 
of  limitation  commences  to  run.  An  unsuccessful  application  bj 
a  Mahomedan  wife  for  leave  to  sue  ber  husband  in  forma  pauperi* 
for  her  dower,  thougb  such  application  is  opposed  by  the  huslnuid, 
wbo  denies  his  liability  to  pay  the  dower,  is  not  such  a  demand 
and  refusal  as  to  constitute  a  cause  of  action.  Such  application  is 
only  a  strong  expression  of  an  intention  to  demand  her  dower  bj 
suit,  if  allowed  to  do  so  in  forma  pauperis  and  does  not  amount  to 
a  demand  by  way  of  action  until  she  has  that  permission ;  and  the 
husband's  opposition  does  not  alter  the  character  of  tbe  proceed- 
ings or  constitute  a  cause  of  action,  unless  the  wife  had  made  * 
previous  demand.  The  option  lies  with  her  to  demand  the  dower 
or  not.  It  is  for  her  to  elect  the  time  at  which  she  will  do  it;  and 
if  she  has  not  done  it,  his  opposition,  however  strongly  expreflsedt 
would  be  immaterial. — Ranie  Kha JOOBOOMISSA  v.  RahbI  Btesbook- 
KissA.    L.R.,2I.A.,235. 
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30.  Ab  to  omstom  in  treaiing  dower  as  ''prompt^'  or  '^ deferred."  See 

Custom* 

31.  As  to  gift  in  consideration  of  a  dower  of  a  certain  amount,  which 

remained  unpaid. — See  Gift. 

62.  A  woman  of  the  Snnni  sect  marrying  a  Shiah  is  governed  in  regard 

to  her  maniage  portion  hy  the  law  of  her  sect  and  not  hy  that  of 
her  husband.  Held,  therefore,  when  a  husband  sued  to  recover  his 
wife,  the  one  a  Shiah  and  the  other  a  Sunni  that  the  wife's  dower 
being  '^  exigible"  and  not  having  been  paid,  the  suit  was  not 
maintainable  under  Snnni  law.  Nassat  Husain  v.  Hamidan.  I.  L. 
R.,  4  All.,  205.     ' 

63.  In  a  suit  for  the  restitution  of  conjugal  rights  and  plea  of  non-pay- 

ment of  dower;  held  by  the  Full  Bench  that  the  Lower  Court's 
view  of  the  law  of  maniage,  conjugal  rights  and  husband's  obliga- 
tion to  pay  dower  was  erroneous  and  that  husband,  under  circum- 
stances of  the  case  had  a  right  to  sue.  Abdul  Kadib  v,  Salima. 
I.  L.  R.,  8  AIL,  149. 

64.  Where  dower  is  "  prompt"  limitation  does  not  run  until  the  amount 

is  demanded  or  the  marriage  is  dissolved  by  death  or  otherwise. 
Qtwere,  whether  in  the  case  of  a  divorce,  a  cause  of  action  accrues 
in  respect  of  deferred  dower  before  the  repudiation  has  become 
irrevocable,  or  the  dower  has  been  demanded.  Mullebka  v, 
JuMEELA.    11  Ben.  L.  R.,  375. 

65.  It  is  not  necessary  to  constitute  dower  that  the  dower  should  be  agreed 

upon  before  marriage  ;  it  may  be  fixed  afterwards.  KIamarunnissa 
BiBi  v.  HussAiN  BiBi.    I.  L.  R.,  3  All.,  266. 

Q^.  A  woman  lawfully  in  possession  of  her  husband's  estate  occupies  a 
position  analogous  to  that  of  a  mortgagee  and  her  possession  can- 
not be  disturbed  until  her  dower  debt  has  been  satisfied,  and  after 
her  death  her  heirs  are  entitled  to  succeed  her  in  such  possession, 
and  if  wrongfully  deprived  thereof  to  maintain  a  suit  for  its 
recovery.  HeW,  that  the  ruling  in  Balund  Khan  v.  Janeb,  2  N.  W., 
319,  was  not  applicable  to  a  case  where  the  plaintiffs  seeking  to 
recover  possession  did  not  claim  as  heirs  of  the  widow's  hushand, 
but  as  heirs  of  the  widow  herself,  and  where  the  decree  for  posses- 
sion  passed  in  their  favor  would  remain  undisturbed  even  if  an 
amount  less  than  that  fixed  by  the  Lower  Appellate  Court  were 
found  to  be  what  was  due  as  dower.  Azizullah  Khan  v,  Ahmad 
Ali  Khan.    I.  L.  R.,  7  All.,  353. 

67.  Held^  that  a  purchaser  of  a  deceased  husband's  estate  from  his  widow 
in  possession  thereof,  pending  payment  of  her  dower,  is  not  entitled 
to  plead  non-satisfaction  of  her  dower-debt  to  a  claim  by  her  hus- 
band's heirs  for  their  share  of  his  inheritance,  as  the  widow's  right 
to  dower  is  personal  to  herself  and  does  not  pass  to  a  purchaser  of 
thd  estate.  Ali  Muhammad  Khan  v.  Azizullah  Khan.  I.  L.  R., 
6  All.,  50. 
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DOWER — continued. 

68.  In  a  claim  for  dower  alleged  to  be  dne  under  a  Kahinnamah  bni  wiitch 
Kdhinnamah  plaintiff  failed  to  prove,  held  that  the  Coart  wfts 
wrong  in  decreeing  the  case  upon  an  oral  contract  not  alleged  in  the 
plaint  nor  admitted  by  the  defendant,  the  snit  being  based  upon  a 
written  agreement,  which  the  plaintiff  failed  to  prove.  SIbui 
Mahomkd  AsoHaR  v.  Makija  Khamum.    I.  L.  B.,  14  Cal.,  420. 

DOWER. 

A.CCORDING  TO  THE  SHIA  LAW. 

1.  Where,  on  a  marriage  between  parties  ^f  the  Shia  sect  of  Ifedw- 

medans,  the  sum  of  500  rupees  was  verbally  specified  as  i^ 
amount  of  dower  at  the  reading  of  the  ceremony  iu  the  Shia  fam, 
but  the  deed  of  settlement  was  executed  by  the  husband  for  a  mmh 
larger  sum ;  it  was  held  that  the  sum  specified  in  the  A»^  -wtm  ^ 
sum  demandable.— 19th  May  1809.     1  S.  D.  A.,  Ben.  Rep^  27& 

2.  Exactly  the  same  point  was  subsequently  decided  in  another  caae»  in 

which  the  Court  remarked  that,  agreeably  to  the  doctrines  boHi  xA 
the  Shia  and  Saniy  sects,  it  is  optional  with  the  parties  oontaei- 
ing  a  marriage  to  fix  the  amount  of  dower  either  before  or  aftn* 
reading  the  marriage  ceremony. — 15th  Nov.  1816.  2  S.  D.  A.* 
Ben.  Rep.,  198. 

3.  Sembhj  among  the  Shiahs,  the  lowest  and  highest  rate  of  d^war  is 

not  fixed :  any  thing  p>osses8ing  a  legal  value  may  be  given  as  domr; 
but  the  proper  dower  is  500  dirhems :  a  greater  sum  is  not  iilenZ, 
althongh  considered  improper  by  some  Shia  lawyers. — 19th  May 
1809.    1  S.  D.  A.,  Ben.  Rep.,  276. 

4  A  Mahomedan  of  the  Shia  sect,  by  a  deed  of  dower  charged  his  wiMb 
estate  with  a  certain  sum  when  demanded  by  his  wedded  wife, 
but  did  not  impiguorate  his  estate  to  secure  the  sum  put  in  settle- 
ment. The  dower  was  not  demanded  during  the  life-time  of  ilw 
husband,  and  his  widow  at  his  death  took  possession  of  his  estate 
in  satisfaction  of  her  claim.  Eeld^  by  the  Sudder  Dewatmy  Oovit 
'  (North  Western  Provinces),  and  such  decision  upon  apnml 
affirmed  by  the  Judicial  Committee,  that  the  widow  had  »  Usb 
upon  her  deceased  husband's  estate  as  being  hypothecated  for  liee 
dower,  and  could  either  retain  property  to  the  amount  of  ber 
dower,  or  alienate  part  of  the  estate  in  satisfaction  of  her  olaiaa. — 
20th  July  1855.     Moore's  Ind.  App.  YI,  211. 

5.  Held  also,  upon  appeal,  that  a  demand  duriag  the  life*time  d^  As 
husband  was  not  necessary,  and  that,  although  more  than  iwohe 
years  had  elapsed  from  the  date  of  the  deed,  and  the  ttme  ttft 
widow  set  up  her  claim  for  dower,  she  was  not  affeeted  liv  Ae 
provisions  of  Ben.  Reg.  Ill  of  1793,  Sec.  14,  and  that  ibe  Jlnift- 
ation  there  provided  for,  formed  no  bar  to  her  claim.     IHd, 
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DOWER-— continue, 

6.  Id  the  suit  by  the  only  brother  and  heir  at  law'of  a  Mahomedan  of  the 

Shia  seot,  claiming  the  whole  of  the  deceased's  estate,  and  for 
mesne  profits,  the  issaes  raised  by  the  pleadings  were :  whether  a 
marriage  had  taken  place  between  the  deceased  and  the  party  in 
possession  who  claimed  to  be  his  widow ;  and  secondly,  the 
validity  of  a  deed  of  dower  executed  by  the  deceased  in  her  favor. 
The  Coarts  in  India  found  these  issues  in  favor  of  the  widow,  and 
dismissed  the  suit.  The  Judicial  Committee  in  affirming  the  Court's 
decrees  on  these  points,  held  further,  that  although  the  estate  of 
the  husband  was  hypothecated  for  the  dower,  yet,  as  the  heir  at 
law  would  be  entitled  to  the  residue  after  satisfyin^if  the  widow's 
claim,  he  was  by  right  entitled  to  an  account ;  but,  as  the  plaint 
was  so  framed  as  not  to  admit  of  an  account  being  taken,  the 
appeal  was  affirmed  without  prejudice  to  a  suit  being  brought  for 
administration  of  the  deceased's  estate,  upon  the  footing  of  the 
marriage  and  deed  of  dower  by  the  deceased  being  admitted  in  the 
suit.— 20th  July  1856.     Moore's  Ind.  App.  VI,  211. 

7.  When  a  Mahomedan  (Shia)  on  his  marriage,  being  in  poor  circum- 

stances, fixed  a  'deferred'  dower  of  Rs.  51,000  upon  his  wife  and 
died  without  leaving  sufficient  assets  to  pay  such  dowor  and  his 
wife  sued  to  recover  the  amount  of  such  dower  from  his  estate, 
held,  by  the  Full  Bench  on  appeal  from  the  decision  of  Stuart, 
C.  J.,  that  a  Mahomedan  widow  was  entitled  to  the  whole  of  the 
dower  which  her  deceased  husband  had  on  marriage  agreed  to  give 
her,  whatever  it  may  amount  to,  and  whether  or  not  her  husband 
was  comparatively  poor  when  he  married  or  had  not  left  assets 
sufficient  to  pay  the  dower-debt. — Suqba  Bibi  t;.  Masuma  Bibi.  I. 
L.  R.,  2  All.,  573. 

PUSS- — I*  -^  claim  by  a  Kazi  to  fees  for  the  solemnization  of  a  marriage 
was  dismissed,  as  being  repugnant  to  the  provisions  of  Sec.  8  of 
Reg.  XXXIX  of  1793,  Bengal  Code.— 6th  July  1835.  6  S.  D.  A., 
Ben.  Rep.,  31. 

NoTB. — ^Vide  Gebimont  of  Mabbtaoe. 

Begalafcion  III  of  1808,  which  provides  for  the  appointment  of  Town  Kazis  in  the 
Madras  Preeidenoy  does  not  contain  any  provision  analogous  to  Sao.  8,  Beg. 
XXXIX  of  1793,  of  the  Bengal  Code,  and  it  appears  from  the  proceedings  of 
the  Madras  8.  A.,  dated  27th  April  1837,  that  their  Law  OfiScers  were  of 
opinion  that  certain  of  the  duties  of  a  Kazi  could  not  be,  and  that  none  of  the 
datiea  ought  to  he  performed  by  another  Officer  than  the  Kazi,  although  he  may 
in  some  particular  cases,  delegate  his  dutj  to  other  persons  considered  by  him 
fit  to  perfomi  it.  In  proceedings  of  the  14th  August  1837,  the  Madras  S.  A., 
howeTor  ruled,  that  Town  Kazis  oonld  not,  by  the  Sunnnd  of  their  appointment, 
be  invested  with  anthority  oyer  the  Members  of  Military  Corps.    Oiy.  Bern. 

Maonaghten  at  page  XXY  of  his  preliminary  Remarks,  observes,  that  the  law  Officers 
attached  to  the  Provincial  Court  of  Bareilly,  suggested  the  expediency  of 
marriage  being  performed  by  a  Kazi,  rather  than  its  necessity,  on  the  ground 
that  the  guardian  of  the  woman  and  the  Kazi  are  the  best  judges  of  her  consent 
and  her  Agent  should  prove  his  commission  to  act  on  her  behalf  by  witnesses 


Digitized  by 


Google 


466  DIGEST   OF  CASES. 

DUES — continued, 

in  the  preteuoe  of  the  Kasi.  It  does  not  mpilBar  to  l»re  b6e&  m  yai  nidioiallj 
decided  whether  marriageB  oogbt  in  all  caaes  to  be  pei^oFmed  by  a  Kazi,  bot 
as  Town  Kazis  are  dispei'sed  throoghont  the  conntrj,  little  hardship  would  be 
imposed  on  the  Mahomedan  population,  where  marriages  reqofred  to  be  per- 
formed in  their  presence.  Disputes  regarding  dower,  iuheritanoe  and  marri- 
ages, might  iu  the  event  of  the  enactment  of  such  a  rmle,  to  a  certain  extest^ 
be  prevented. 

2.  Held  by  the  Sddder  Dewannj-  Ada  win  t,  on  a  snmmary  application, 

that  it  is  not  competent  to  a  Zamindar  to  collect  fees  appertainiDg 
to  the  office  of  Kazi.  The  question  of  right  however  waa  still 
left  open  to  a  regnYar  snit,  should  the  Zwiniiidar  think  proper  to 
try  it.— 15th  Jan.  1841.     S.  D.  A.  Sum.  Cases,  Ben.,  1. 

3.  In  a  suit  by  a  Mokndum  claiming  manpan  honors,  and  privileges, 

such  as  the  right  of  receiving  cocoauut,  betel,  ^.,  at  marriages, 
and  other  festive  occasions,  the  law  officer  of  the  Lower  .Court 
declared  there  is  no  such  loutun  recognia^ed  under  the  Mahomed&Q 
law  ;  but  the  Kazi  of  the  Court  of  Sndder  Dewanny  Ad&vlot 
stated  as  the  resuH  of  his  experience  that  Mussulman  Mokndnsis 
enjoy  manpan.  It  was  decided  by  a  full  Court  that  the  perform- 
ance of  certain  ceremonies  is  optional ;  and  if  performed  by  tiie 
persons  who  by  right  perform  them,  must  be  paid  for.  The  res- 
pondent was  not  compelled  by  any  law  to  pei-form  the  ceremonies 
for  which  the  manpan  ia  claimed  by  the  appellant,  as  theooosti- 
tuted  dispenser  of  such  ceremonies  ;  and  on  the  occasion  in  ques- 
tion, the  respondent  did  not  require  the  performance  of  these 
cei*emonies,  and  it  follows  that  appellant  is  not  entitled  io  any  iee 
or  honor  which  would  arise  from  such  performance ;  not  beowise 
the  manpan  is  not  sanctioned  by  the  Mahomedan  law,  but  because 
the  performance  of  the'  ceremony  being  optional,  he  baa  do4 
called  upon  to  perform  it. — 23rd  January  1850.  Morris*  Sel. 
Deo.  S.  A.  Bomb.      Part  II,  142. 

Vide  Tit.    Damages  akd  Kazi. 

ENDOWMENTS. — 1  •  On  the  death  of  a  person  appropriating  property  to 
pious  uses,  the  power  of  appointing  the  Superintendent  of  inch 
property  is  vested  in  the  executor  of  the  appropriator. — 6th  Dec 
1798.     1  S.  D,  A.,  Ben.  Rep.,  17, 

2.  Vide  Tit.  Inh^,  65-66. 

3.  The  term  Altamgha,  or  AltamghjL-Inaam,  in  a  royal  grant,  does  not 

of  itself,  convey  an  absolute  proprietary  right  to  the  grantee,  where, 
from  the  gene;:*al   tenure  of  the  grant,  it  is  to  be  inferred  that  a  1 
wakf,  or  endowment  to  religioua  and  charitable  ^ses  waa  intended ; 
and  property  so  endowed  cannot  be  alienated  by  the  grantee  or  hfl 
representatives.— 9th  Dec.  1840.     2  Moore's  Ind.  App.,  390. 

4u  Where  certain  Inaam  land,  granted  for  the  serrice  of  a  Mntijid,  vti 
attached,  iu  satisfaction  of  a  decree  obtained  by  a  mortgagee  of  the 
property  against  the  descendants  of  the  original  grantee,  who  hid 
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mortgaged  it  to  him ;  it  wm  held^  that,  hy  ihe  Mahomedan  law, 
the  mortgage  was  illegal  and  void,  as  land  appropriated  to  reli- 
^OQs  purposes  oonld  not  be  sold  or  mortgaged  by  any  of  the 
descendants  of  the  original  proprietor ;  and  the  Gonrt  agreed  that 
the  attachment  should  be  raised.— 1839.    Sel.  Bep.,  204.,  Bom.,  S.  A. 

5.  Wakf  implies  the  relinquishing  the  proprietary  right  on  any  article 

of  property,  such  as  lands,  tenisments,  and  the  rest,  and  con- 
secrating it  in  such  manner  to  the  service  of  Ood  that  it  may  be  of 
benefit  to  man ;  prorided  always  that  the  thing  appropriated  be, 
at  the  time  of  the  appropriation,  the  property  of  the  appropriator. 
—6th  Dec.  1798.    1  S.  D.  A.,  Ben.  Bep.,  17. 

6.  Where  in  a  claim  of  the  respondent  to  the  moiety  of  his  father's 

estate,  a  religious  endowment  on  the  tomb  of  a  Mussulman  saint 
was  pleaded  by  the  appellant,  but  not  proved,  judgment  was  given 
for  a  division  of  the  estate  among  the  legal  heirs. — 17tb  Sept. 
1805.    1  S.  D.  A.,  Ben.  Bep.,  108. 

7.  On  a  claim  by  A  (a  female)  (gainst  B  and  G  for  possession  of  certain 

lands,  as  trustee  of  a  religious  establishment,  it  being  proved  that 
tbe  lands  had  be^i  assigned  for  an  endowment,  but  that  the  person 
who  assigned  them  and  settled  the  trusteeship  on  the  claimant 
was  proprietor  of  only  an  11  anna  share  of  them,  the  endowment 
was  upheld  for  that  proportion  only,  and  possession  was  adjudged 
to  the  trustee. — iih  Sep.  1807.    1  S.  D.  A.,  Ben.  Bep.,  214. 

8.  An  assignment  by  a  Mussulman  for  a  pious  endowment  of  the  whole 

of  an  estate,  of  which  he  is  only  entitled  to  a  share,  is  void,  even 
.as  to  his  share,  according  to  the  doctrine  of  Ibram  Mahommed, 
such  share  being  at  the  time*  undefined ;  but  according  to  Abu 
Yassuf,  and  a  whole  series  of  Futawa  which  coincide  with  him,  the 
assignment  of  so  much  of  the  estate  as  was  the  legal  share  of  the 
endower,  is  valid,  and  the  Court  decided  according  to  this  latter 
opinion.    Ibtd, 

9.  An  endowment  for  charitable  and  public  purposes  being  a  perpetual 

endowment,  it  is,  according  to  tbe  provisions  of  Beg.  XIX  of  1810 
of  Bengal,  the  dntv  of  the  Government  to  preserve  its  application ; 
and  being  excepted,  by  Sec.  2  of  Beg.  II  of  1805,  from  the  general 
operation  of  the  Begiuation  of  Limitation,  no  suit  for  its  recovery 
is  bured,  until,  at  least,  the  officer  entitled  to  administer  it  has 
been  in  possession  of  his  ofllce  for  twelve  years. — 9th  Dec.  1840. 
2  Moore's  Ind.  App.,  390. 
10.  It  has  been  held  that,  to  oonstitnte  a  wakf,  or  pious  appropriation,  it 
is  not  required  by  the  Mahomedan  law,  that  the  grant  should  be 
express  in  the  use  of  that  term,  provided  the  nature  of  the  tenure 
be  inferrible  from  the  general  contents  of  the  grant. — 17th  March 
1814.  2  S.  D.  A.,  Ben.  Bep.,  110.  9th  Dec.  1840.  2  Moore's  Ind. 
App.,  300. 
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11.  By  the  use  of  the  word  Inaam  in  a  royal  grant,  it  does  not  follow, 

necossarilj,  that  the  property  specified  is  conveyed  in  absolute 
proprietary  right,  if,  from  the  general  tenor  of  the  instrament,  ii 
may  bo  inferred  that  a  wakf ,  or  religious  endo?nnent,  was  intended. 
In  sach  cases  reference  should  be  had  to  the  custom  of  ibe 
country,  and  the  question  should  be  deoided  by  the  sense,  attached 
by  common  usage  to  the  expressions. — 24th  Aug.  1824.  3  S.  D.  A., 
Bon.  Rep,,  407. 

Note. — It  is  a  faadamental  priooiple  of  Mahomedan  law,  that  ip  every  ambigooas 
ezprossion  of  a  person  in  conveying  a  right  to  another,  reference  should  be  bad, 
first  to  the  custom  of  the  oonntry ;  and  on  failure  of  that,  to  the  intention  d 
the  grantor,  as  stated  by  himself.  As  regards  xoahf,  this  is  especially  reoom- 
mended  in  the  Futawa-AUumgiri, — ^Morley. 

12.  Where  from  the  general  tenure  of  a  royal  grant,  it  is  to  be  inferred  Uiat 

a  wakf  was  intended,  the  term  Altamgha,  or  Altamghil  Inaam,  does 
not,  of  itself,  convey  an  absolute  proprietary  right  to  the  grantee, 
wakf  lands  not  being  subject  to  alienation,  by  the  grantee  orlita 
ropresentatives. — 9th  Dec.  1840.     2  Moore's  Ind.  ApP't  390. 

13.  According  to  the  Mahomedan  law  a  yalid  endowment  may  be  verballj 

instituted  without  any  formal  deed  ;  and  though  the  witnesseB  to 
the  fact  depose  vaguely,  yet  their  evidence  (corroborated  by  cir- 
cumstances) is  legally  sufficient.— 17th  Feb.  1831.  5  S.  D.  A, 
Ben.  Rep.,  87. 

14.  A  general  dedication  of  land  for  the  purpose  of  a  cemetery  establiabcs 

wakfy  and  excepts  the  same  from  descent  to  the  heirs. — 30th  Jaly 
1831.    6  S.  D.  A.,  Ben.  Rep.,  136. 

15.  But  the  existence  of  tombs  on  land,  unless  the  owner  had  consecrated 

it,  does  not  bar  partition  except  as  to  the  actual  spot  covered  by 
the  tombs.     Ibid. 

16.  An  instrument  making  an  immediate  dedication  of  property  to  tbo 

service  of  the  Deity,  though  reserving  a  life-interest  to  the  donor, 
is  a  wakft  and  is  valid,  though  for  more  than  a  third  of  the  douor's 
property.— March  1838;     1  Pulton,  345.     Sup.  Ct.  Oal. 

17.  But  if  the  dedication  be  not  to  take  effect  until  subsequent  to  tbe 

death  of  the  donor,  the  instrument  operates  as  a  will,  and  is  only 
valid  to  the  extent  of  one-third  of  the  donor's  property.     Ibid. 

18.  A  toahf  is  valid  without  delivery,  and  is  created  by  a  mere  verbal 

declaration  of  interest.    Ibid, 

19.  Although  property  of  the  nature  of  wakf  (or  assigned  for  t»ions  pur- 

posos)  cannot  be  sold,  according  to  the  provisions  of  the  Haho- 
medan  law,  yet  the  custom  of  many  Mahomedan  tow^s  permittinf( 
such  sale,  it  would  be  held  good  by  the  Court. — 9th  Sept.  1811- 
1  Borr.,  in  Bom.  S.  A. 

20.  And  an  appellant  claiming  certain  wakf  property  under  an  alleged 

mortgage,  the  property  having  been  held  by  the  respondent  fw 
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nineiy-fivo  jears,  and  not  being  able  to  prove  the  mortgage ;  16  ' 
was  held  that  the  respondent  conid  not  be  ejected,  as,  tboagh  the 
sale  of  such  property  was  illegal,  it  was  cusfcomary  in  many  Maho- 
roedan  towns,  and  consequently  the  probability  of  a  sale  was 
equally  strong,  as  that  it  had  been  made  over  to  respondent's 
family  in  mortgage.     9fch  Sept.  1811.     1  Borr.,  Ill  Bom.  S.  A, 

21.  Wakf  lands  are  not  capable  of  alienation  according  to  the  Mahomcdan 

law.— 17fch  March  1814.  2  S,  D.  A.,  Ben.  Rep.,  110.  24fch  August 
1824.  3  S.  D.  A.,  Ben.  Rep.,  407.  9th  Dec.  1840.  2  Moore's  Ind. 
App.,  390. 

22.  A  person  having  duly  endowed   property  for  religious  purposes 

cannot  afterwards  alienate  such  property. — 17fch  Feb.  1831.  5  S. 
D.  A.^en.  Rep.,  87. 

23.  The    Sajjadeh   Nishin^  or   superior  of  wakf    property  is    merely, 

appointed  to  administer  the  affairs  of  the  property,  and  has  no 
power  of  alienating  any  portion  of  it. — 6th  Sept.  1835.  6  S.  D. 
A.,  Ben.  Rep.,  22. 

24.  Land  belonging  to  a  Mahomedan,  which  is  occupied  by  tombs,  can- 

not be  sold  in  execution  of  a  decree, — ^21st  Nov.  1842.  S.  D. 
A.,  Ben.  Sum.  Gases,  40. 

25.  The  appropriator  of  a  religious  endowment  has  the  power  of  appoint- 

ing a  Superintendent :  on  his  death  it  is  vested  in  his  executor ; 
or,  should  he  have  left  no  executor,  then,  in  the  ruling  power. — 
6th  Dec.  1798.    1  S.  D.  A.,  Ben.  Rep.,  17. 

26.  Although  the  Superintendent  of  a  religious  endowment  may  legally 

consign  or  bequeath  the  trust  to  his  sons  on  his  death-bed  without 
any  express  power  to  that  effect,  a  consignment  made  dunng 
health  is  invalid,  unless  he  have  obtained  the  superiuteudenco 
with  such  power.     Ihid. 

27.  And  the  ruling  power  may  remove  such  devisors  on  proof  of  miscon- 

duct, and  appoint  a  person  of  integrity  in  their  stead.     Ibid. 

28.  A  female  may  act  as  Mutawalli^  and  discharge  the  duties  of  the  office 

by  proxy.— 4th  Sept.  1807.  1  S.  D.  A.,  Ben.  Rep.,  214.  March 
1838.    1  Fulton,  345.    Sup.  Ct.  Cal. 

29.  Held,  that,  under  Sec.  15  of  Reg.  XIX  of  1810,  a  curator  of  a  reli- 

gious endowment,  removed  by  the  Board  of  Revenue  on  the  ground 
of  misconduct,  may  bring  an  action  to  try  the  sufficiency  of  that 
ground.— 29th.  Nov.  1839.  5  S.  D.  A.,  Ben.  Rep.,  363.  22nd 
Sept.  1836.    6  S.  D.  A.,  Ben.  Rep.,  110. 

Note. — Tliis  opiniou  the  Court  at  large  adopted,  and  it  received  the  conoarrenoe  of  the 
Allahabad  Gonrt  of  Sudder  Dewanny  Adawlat,  to  which  thepoiut  was  referred. 
Bat  Mr.  Rattray  and  Mr.  Shakespeare  of  the  Galontta  Court,  held,  that,  in 
case  of  a  removal  directed  or  confirmed  by  the  Qovernment,  the  party  moved 
had  uo  remedy.    Mr.  Battray  remarked  that  no  iorisdiction  hud  been  especi- 
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ally  given  in  snofa  OMes,  and  Mr.  Shalcaspeare  oonaidered  iliafe  iho  piecedrai 
of  Mahomid  Sadik  V,  Thb  Soks  or  Mohabut^Allt  was  d^oiBSTe  as  totha 
paramount  power  of*€k>Yerninent.    See  Bupra  caae  27. — Morley. 

30.  Where  seyeral  brothers  (Mahomedans)  had  lived  jointly  in  state  and 

abode,  and  when  one  had  sned  for  partition,  charging,  aa  pari  of 
the  joint  estate,  certain  Pirotar  lands  in  the  ministry  of  the  elder 
brother  as  curator,  the  law  officers  (assnming  thaty  he  bad  dedi- 
cated the  same)  declared  that  the  cnratorship  wonld  follow  bis 
appointment  or  direction,  and,  failing  that  the  selection  of  the 
Government ;  and  that  the  joint  state  of  the  brotherhood  establisbed 
no  pretensions  to  the  officer  on  behalf  of  the  other  brothers. — 90Ui 
Jnly  1831.    5  S.  D.  A.,  Ben.  Bep.,  133. 

31.  The  office  of  Bujjadeh  Nishin  of  a  religions  endowment  cannot  be 

held  by  a  female.— 5th  March  1835.    6  S.  D.  A.,  Ben.  Bep.,  22. 

32.  Dictnm  of  Mr.  Money :  that  a  MuiawalU  appointed  under  a  ieste- 

mentary  tmst,  with  power  to  nominate  his  snccessor,  cannot, 
nnder  the  provisions  of  Sees.  11, 12  and  13  of  Beg.  XIX  of  1810, 
appoint  a  snccessor  in  his  stead,  without  the  knowledge  and  cement 
of  the  Beyenue  anthorities.— 22nd  Sept.  1836.  6  S.  D.  A^Ben^ 
Bep.,  110. 

33.  The  Plaintiff  alleging   that  he  had  been  illegally  ejected  by  tbe 

Bevenue  anthorities  from  the  office  of  Mutatoallt  of  a  rehgioos 
endowment,  sued  for  restoration  to  such  office  in  virtue  of  & 
ToMUyat  nameh,  executed  by  the  then  MutatooMi  who  had  himaeK 
been  appointed  under  a  testamentary  iamst,  with^  a  power  to 
nominate  his  snccessor.  The  Court  being  of  opinion  that  the 
Plaintiff  had  never  been  put  in  possession  of  the  trast  under  iho 
original  deed  of  nomination  and  appointment  in  hia  favor,  luid 
that  his  personal  management  of  the  establishment  and  posseBsion 
of  the  trust  had  not  ^n  established,  dismissed  the  claim,  bot 
recorded  their  opinion,  that,  subject  to  the  decision  of  Government, 
the  Plaintiff  had  the  best  claim  to  the  trusteeship.    Ibid. 

NoTB.— The  question  of  the  validity  of  the  appointment  of  the  appellant  to  ilM 
tmsteeship,  and  of  the  extent  of  interference  whioh  oaa  be  legally  ezercifled  I>J 
the  Revenae  anthorities  under  Keg.  XIX  of  1810  in  regard  to  each  appoint 
ments,  were  not  positively  ruled  by  the  Judgment  of  tbe  Court ;  but  it  may  be 
assumed  that  the  appointment  of  a  suoeessor  by  a  MntawalH,  himself  legsfly 
appointed,  and  duly  empowered,  by  the  original  deed  of  appropriation,  to  mva 
Buoh  appointment,  and  faithfully  and  efficiently  disoharging  his  trust,  woald  w 
a  legal  and  valid  appointment ;  and  that  the  trustee  so  appointed  cannot  o9 
remoTod  by  Uie  ruling  power  without  proof  or  strong  presumption  or  f'^^' 
tion  or  inoompetenoy.  See  Prino.  Mah.  Law,  5,  6,  8, 10,  67,  71  and  Beg.  Xu 
of  1810,  Ben.  Oode.— Morley. 

34.  A.  V7akf  mav  appoint  himself  Mutawalli,  and  may  reserve  the  profitB  of 

part  of  tne  consecrated  land  for  his  own  nse  and  his  descendants.- 
Marchl838.    1  Fnlton,  345.    Snp.  Ct.  CaL 

35.  Property  belonging  to  a  religions  endowment  is  not  liable  to  daio^ 

of  inhentanoe.^5th  March  1838.    6  S.  D.  A.,  Ben.  Bep.,  22. 
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36.  Makbarahy  or  baryjng-grroiind  is  wakf^  and  conseqnenily  cannot  be 

alienated.— 16fch  Deo.  1846.    1  Dec,  S.  D,  A.,  N.  W.  P.,  260, 

37.  An  inclosare,  answering  the  purpose  of  a  rnde  way^side  Mosque  was 

proved  by  the  evidence  to  have  stood  on  certain  ground  forty  years 
before  the  action  was  brought  for  possession  of  the  land.  Eeldf 
that  the  purpose  for  which  the  land  was  originally  appropriated 
ceased  with  the  disappearance  of  the  building ;  and  no  claim  to  it 
as  wakf  having  been  brought  forward  within  twelve  years  from 
the  date  of  the  defendant's  possession,  the  suit  became  subject  to 
the  general  law,  and  that  the  wakf  impropriation  under  the  cir- 
cuvistances  having  virtually  determined,  the  possession  could  not 
have  been  a  wrongful  one. — 14th  Feb.  1850.  5  Dec,  S.  D.  A., 
N.W.  P.,38. 
Note. — Vide  Case  50. 

38.  The  alienation,  temporary  or  absolute,  by  mortgage  or  otherwise,  of 

wakf  lands,  though  for  the  repair  or  other  benefit  of  the  endow- 
ment is  illegal  according  to  the  Mahomedan  law. — 19th  July  1846. 
7  S.  D.  A.,  Ben.  Eep.,  268. 

39.  Where  ByoH  holdings  of  wakf  lands  have  been  habitually  sold  by 

the  ryots,  under  former  Mutawallis,  such  right  of  transfer  must  be 
respected  by  their  successors,  until  cancelled  by  an  action  at  law. 
—6th  June  1847.     7  S.  D.  A.,  Ben.  Rep.,  311. 

40.  Where  the  Plaintiffs  stated  that  the  property  alluded  to  in  their 

plaint  was  long  ago  given  in  wakf  by  their  ancestors,  and  that  all 
they  had  to  do  with  it  at  the  time  of  bringing  their  suit  was  to 
superintend  its  interior  economy,  and  to  appoint  proper  persons  to 
take  care  of  it ;  it  was  heldy  that  they  were  entitled  to  sue  for  the 
Tdidiyat  or  management  of  the  property,  instead  of  for  any  pro- 
prietary right  in  the  property  itself. — 23rd  May  1846.  1  Dec, 
S.  D.A.,N.W.  P.,68. 

41.  Where  a  claim  to  the  Mukandari  of  a  Mosque  had  been  referred  for 

arbitration  to  the  Rajah's  Court  at  Tanjore  in  1811,  and  it  was 
decreed  that  the  right  to  manage  the  a£Eair8  of  the  Mosque  vested 
in  whomsoe?er  A,  the  descendant  of  the  original  founder,  might 
see  fit  to  appoint,  and  A's  appointee,  as  was  proved  by  the  evi- 
dence, had  been  recognised  as  the  successor  of  A  in  right  of  A's 
nomination ;  the  Court  of  Sudder  Adawlut  upheld  the  right  of  such 
appointee,  in  preference  to  that  of  another  claimant,  who  rested 
his  title  on  his  having  been  the  disciple  and  nominee  of  A's 
predecessor.— 29th  Aug.  1850.    S.  A.  Dec,  Mad.,  57. 

42.*  Where  a  party  had  been  put  in  possession  of  a  Mosque  by  a  Collector, 
under  the  orders  of  the  Provincial  Court,  from  which  orders  no 
appeal  bad  been  preferred  ;  it  was  Tield^  that  it  was  to  be  inferred 
that  the  Collector  was  satisfied,  that,  in  so  far  as  he  had  occasion 
to  interfere,  these  orders  were  in  no  way  opposed  to  the  spirit  and 
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intentions  of  Beg.  VII  of  1817,  and  consequently  that  be  had 
assented  to  such  party's  title  to  manage  the  Mosque,  and  that  tbe 
Judge,  under  sucli  oircurastances,  was  not  competent  to  remore 
such  party  from  the  makandari  of  the  Mosque  in  question.— 
30th  Sept.  1850.     S.  A.  Dec,  Mad.,  80. 

43.  A  special  appeal  was  admitted  against  the  decision  of  a  Zillah  Judge 

on  the  ground  that  where  the  manager  of  a  musjid  ahusea  his  trust, 
he  may  he  ousted  at  the  suit  of  any  believer,  but  the  appeal  was 
subsequently  rejected,  without  a  decision  on  the  above  point  oi 
account  of  informality  in  the  certificate. — 23rd  Jan.  1849.  Morria' 
Sel.  Dec.,  S.  A.  Bom.,  Part  II,  15. 

44.  A  Mussulman  sued  to  establish  his  right  to  share  in  a  money  allow- 

ance drawn  from  the  public  treasury  for  the  service  of  a  Jfoeqne. 
The  Sudder  Ameen  decided  in  his  favor,  but  the  Zillah  Judge  hU 
that  as  the  allowance  was  paid  by  Government  they  were  at  libeiij 
to  pay  it  to  whomsoever  they  pleased.  The  Sudder  Dewaonj 
Adawlut  however  remanded  the  case  on  the  ground  that  although 
the  payment  of  the  allowance  was  at  the  option  of  Goveminefit, 
yet  so  long  as  the  grant  existed,  the  right  to  share  therein  vas 
properly  a  subject  for  adjudication  in  the  Courts. — 17th  Sept. 
1850.    Morns'  Sel.  Dec,  S.  A.  Bom.,  17. 

45.  In  a  suit  brought  for  recovery  of  a  Mosque  which  had  been  oonvected 

into  a  private  residence  thirty-eight  years  previous  to  date  d 
action,  held  that  the  claim  was  barred  by  the  Law  of  Limitation.— 
Ist  April  1851.    Dec,  S.  D.  A.,  N.  W.  P.,  VI,  95. 

46.  The  management  of  such  establishments  (endowments  for  the  support 

of  a  shrine)  is  nnderstood  to  consist  in  the  appropriation  of  ^ 
receipts  and  offerings  to  the  expenses  of  the  religious  service,  ftDd 
in  the  participation  of  the  persons  attached  to  the  shrine  in  the 
surplus  according  to  their  hereditary  shares,  which  they  wonM 
enjoy  by  virtue  of  their  office,  as  MutuwaUies^  and  not  as  private 
peraons.— 16th  June  1851.     Dec,  S.  D.  A.,  N.  W,  P.,  VI,  219. 

47.  In  a  suit  to  enforce  a  claim  against  the  rents  of  shops  built  within  ibd 

precincts  of  a  Mosque,  which  were  pledged  for  the  purpose  o^ 
raising  money  for  the  repairs  of  the  Mosque,  the  Mahomedan  bv 
officer  declared,  *'  that  it  is  the  usual  practice  of  the  founderB  d 
Mosques  when  causing  shops  to  be  erected  within  the  precinots  d 
a  Mosque,  to  appropriate  them  formally  for  the  expenses  of  tbe 
Mosque,  and  this  is  a  valid  endowment.  In  the  present  case  there- 
fore the  shops  must  be  considered  wakfy  unless  it  be  protfed  thai  i^ 
original  appropriator  did  not  endow  them"  The  Gonrt  howe?er 
held  that  such  proof  was  wanting.— 6th  July  1853.  Dec.  S.  D.  A, 
N.  W.  P.,  VIII,  433. 

48.  It  was  further  ruled  on  the  authority  of  Macnaghteu*s  Principles  ftB^ 

Precedents  (page  328),  that  generally  speaking  "  the  gift  or  sJe 
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of  endawed  lands  is  illegal  j"  but  "  if  the  profits  of  ibe  lauds  itro 
not  sufficient  to  cover  the  expenses  of  necessary  repaii-s,  tbe  trustee 
is  at  liberty  to  dispose  of  such  portions  of  tbe  lands  as  may  enable 
him  to  effect  tbis  purpose,  because  the  preservation  of  buildings  is 
io  all  cases  of  endowment  a  matter  of  indispensable  necessity.^' 
6tb  July  1853.  Dec.,  S.  D.  A.,  N.  W.  P.,  VllI,  433. 
to.  A  party  who  bad  come  into  Court  to  be  maintained  in  the  possession 
of  a  Mosque,  and  Imambaraht  in  virtue  of  tbe  office  of  Mutuwallif 
his  title  to  which  was  successfully  contested  by  the  Defendants  in 
the  lower  Court,  having  deceased  while  the  appeal  was  pending,  it 
was  held  that  the  Judge  acted  irregularly  in  admitting  the  heira 
of  the  deceased,  including  his  widow  and  daughters  (the  office  not 
being  hereditary)  to  carry  on  the  appeal,  and  in  passing  a  decree 
in  their  favor,  and  that  he  should  have  issued  a  notice  upon  the 
local  agent,  with  whom  the  nomination  of  a  successor  rested  under 
Regulation  XIX  of  1810.— 30th  Aug.  1853.  Dec,  S.  D.  A.,  N.  W,  P., 
VIII,  608. 

50.  It  was  contended  in  this  suit  by  the  Plaintiffs  on  bebalf  of  the  Mabo- 
medan  of  Delhi,  that  certain  ground  taken  possession  of  by  Qovern- 
ment,  had  been  occupied  by  a  Mosque  (which  had  disappeared), 
and  that  as  the  erection  of  a  Mosque  upon  a  piece  of  ground  consti- 
tutes that  ground  wakf,  or  endowed  property,  the  endowment 
remains,  whether  public  worship  continue  t^  be  performed  in  tho 
buildings  or  not,  and  that  the  land  can  never  be  resumed  or  appro- 
priated to  any  other  than  religious  purposes.  Held^  in  accordance 
with  a  decision  passed  on  the  14tb  February  1850,  that  as  every 
trace  of  the  building  appeared  to  have  been  obliterated  by  time 
and  neglect ;  and  the  ground  was  waste,  and  had  not  been  mado 
use  of  by  the  Mahomedan  population  for  religious  purposes 
within  the  period  of  twelve  years  preceding  the  institution  of  the 
action ;  the  ground  must  be  considered  to  have  escheated  to 
Government,  whose  Agent,  under  the  authority  of  Sec.  4,  Reg. 
XIX  of  1810,  was  fully  competent  to  take  possession  of  it. — 22ud 
Sept.  1853.    Dec.,  S.  D.  A.,  N.  W.  P.,  VIII,  679. 

Not*.— Vide  Oaro  87. 

51.  It  is  no  ground  for  refusing  to  receive  a  suit  from  a  party,  suing  in 

the  capacity  of  a  Mutuwalli,  that  his  appointment  was  not  sanc- 
tioned by  a  Committee  acting  under  Reg.  XIX  of  1810.  Tho 
Court  further  observed,  that  that  law,  in  no  way  interferes  with 
the  right  of  pai*ties  to  appoint  Mutuwallis. — 7th  Aug.  1851. 
Dec.,  S.  D.  A.,  Ben.,  487. 

52.  No  documentary  evidence  to  show  that  lands  bad  been  uniformly  appro- 

priated as  wakf  having  been  produced,  no  property  can  be  considered 
as  such,  unless  it  be  satisfactorily  established  that  it  had  been 
specially  so  appropriated.  See  pp.  337  and  338  of  Macnaghten's 
Prin.  Mah.  law.— 20th  Jan.  1853.    Doc.,  S.  D.  A.,  Ben.,  69. 
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53.  A  PlaintifE  who  had  for  eighteen  jearo  hdd  a  portion  of  oertain  lands, 

thoagh  termed  toahf^  as  privately  heritable  and  diFisibie  landi, 
other  portions  being  similarlj  held  bj  other  parties  (coheirs  with 
the  plaintiff  of  the  last  OGcnpiers),  was  not  allowed  ta  bring  a  suit 
for  exclusive  possession  of  the  whole  lands  as  MtUuufalli^  upon 
tender  of  proof  of  their.being  wakf .  21st  April  1853.  Dec,  S.  D.i^ 
Ben.,  411. 

54.  Decision  passed  in  accordance  with  a  royal  Snnnnd  of  tooj^,  dedaring 

a  joint  right  in  all  the  lineal  descendants  of  the  grantee,  to  share, 
without  any  actual  division  of  the  property,  in  its  prooeedsy  with 
the  charge  of  the  duties  incident  to  the  wakf  (an  endowment  for 
the  maintenance  of  a  tomb.)  The  benefit  of  the  decree  was  also 
extended  to  two  of  the  lineal  descendants,  of  the  grantee  who  was 
not  represented  in  the  cause. — 28th  June  1853.  Dec.,  S.  D.  A., 
Bon.,  558. 

55.  The  question  of  the  power  of  a  Mutuwalli  to  remove  a  **  MussnUee" 

of  a  Mosque  as  well  as  Mouzzin,  having  been  raised,  held^  that  the 
Matuwalli  has  the  power  to  remove  the  Mouzzin  and  other  serranti 
of  a  Mosque,  for  neglect  of  the  duties  of  the  offices  to  which  thej 
were  appointed.— 27th  April  1854.    Dec,  S.  D.  A.,  Ben.,  193. 

56.  The  term  wakf,  as  used  in  Mahomedan  law  imports  property  in 
'    which  proprietary  right  is  relinquished,  and  which  is  conseczaied 

in  such  a  manner  to  the  service  of  God,  that  it  may  be  of  benefit 
to  man.  Held^  therefore,  that  the  provision  made  for  the  reading 
of  the  Koran  at,  and  lighting  of,'  the  tomb  of  a  testator  cannot  be 
looked  upon  as  creating  wakf  property.  Vide  p.  17,  Vol.  I,  Sd. 
Bep.     2l8t  Feb.  1857.    Dec.,  S.  D.  A,  235. 

57.  Held,  that  the  power  of  the  appointment  of  a  Superintendent  to  ai 

endowment^  if  not  provided  for  by  some  special  rule  in  a  deed  of 
endowment,  must  be  governed  by  the  ordinary  rules  of  Maho* 
medan  law ;  under  which  law,  in  the  absence  of  all  provision  on 
the  subject  in  the  deedr  of  endowment,  a  Superintendent  is  anibo- 
rized  on  his  death-bed  to  appoint  a  successor,  though  the  apfffo- 
priator  has  not  given  him  a  general  permission. — ^22nd  April  1857. 
Dec,  S.  D.  A,  Ben.,  640. 

58.  A  special  appeal  having  been  admitted  to  try  whether,  in  a  ease  of 

an  endowment,  where  the  proceeds  are  appropriated  to  the  dis- 
charge of  a  religious  trusty  the  ordinary  principle  of  the  law  of 
Limitation  is  Applicable,  held,  that  the  property  was  not  wak{ 
that  is  property  devoted  to  the  Deity  on  relinquishment  of  prd 
prietary  right;  but  that  it  was  property  claimed  by  inheritanci 
and  subject  to  oertain  trusts,  and  thus,  in  regard  to  parties  inter 
ested  in  the  inheritance,  the  ordinary  law  of  Limitation  wooli 
apply.— 18th  May  1858.  Dec,  S.  D.  A.,  Ben.,  1028. 
Note. — The  suit  was  inatitiited  for  the  purpose  of  acquiring  a  share  io  the  pnwf* 
of  an  endowment,  together  with  a  corresponding  interest  in  the  perfornaBoe 
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the  dafciefl  of  tniit.    Vide  following  case  wherein  the  diatinctioD,  between  ft 
pure  wakf  aiid  heritable  property,  sabject  to  certain  tmste,  is  defined. 

59.  If  an  endowment,  be  wholly  wakf,  i.e.,  if  all  the  profits  arising  there- 

from are  devoted  to  religions  purposes,  a  Motawalli  is  not  com- 
petent to  grant  a  lease  extending  beyond  the  period  of  his  own  life ; 
but  if  the  office  of  Mntnwalli  l^  hereditary,  and  he  have  a  benefi- 
cial interest  in  the  endowed  property,  snoh  property  must  be  con- 
sidered as  an  heritable  estate  burdened  with  certain  trusts,  the 
groprieiary  right  of  which  is  Tested  in  the  Mutuwalli  and  his 
eirs ;  and  in  such  case,  he  is  as  competent,  as  other  Zemindars, 
to  grant  leases  even  in  perpetuity.— 31st  March  1858.  Dec.,  S. 
D.  A.,  Ben.,  586. 

NoTS.— The  case  of  Bhadbaballah,  Appellant,  decided*  8fch  May  1826.  (Sel.  Bep.  IV., 
151),  wherein  it  was  mled,  that  a  Shewait,  had  no  authority  to  grant  a  lease 
beyond  the  period  of  his  own  life  was  referred  to  ;^bnt  the  Court  hdd,  that 
that  case  only  applies  where  the  whole  of  the  profits  are  devoted  to  a  religious 
purpose. 

60.  A  suit  having  been   instituted  for   possession  of  certain  property 

which  the  Plaintilb  designated  an  estate  of  inheritance  charged 
with  certain  trusts,  and  the  Defendants  haying  denied  that  the 
estate  is  of  the  nature  of  an  endowment,  not  even  subject  to 
any  trust,  and  alleged  that  they  had  purchased  it  from  certain 
co-sharers  of  Plaintiff ;  held,  that  it  was  of  the  first  importance  to 
determine,  clearly  and  fully,  the  nature  of  the  property  claimed, 
whether  it  be  strictly  endowed,  or  whether  it  be  heritable  pro- 
perty, subject  or  not  to  certain  trusts ;  if  it  be  the  former,  its 
alienation  by  sale  will,  of  course,  under  Mahomedan  law,  be  illegal ; 
if  it  be  pi'operty  of  the  latter  description,  it  will,  so  far  as  it  is  herit- 
able, be  capable  of  sale.— 1st  July  1858.   Dec,  S.  D.  A.,  Ben.,  1218. 

61.  A  Mutuwalli  having,  in  a  former  suit,  been  convicted  of  misappropri- 

ation of  the  property  belonging  to  the  wakf  estate,  the  law  officer 
declared  that  he  might  be  removed  for  such  an  offence.  Held  also, 
that  as  he  did  not  come  into  Court  with  clean  hands,  he  could  not 
look  to  the  Court  to  assist  him. — 14th  March  1859.  Dec.,  S.  D.  A., 
Ben.,  285. 

62.  Semble. — To  constitute  a  valid  wakf,  according  to  Mahomedan  law, 

it  is  not  sufficient  that  the  word  **  waJcf  **  be  used  in  the  instrument 
of  endowment.  There  must  be  a  dedication  of  the  property  solely 
to  the  worship  of  God  or  to  religious  and  charitable  purposes.  A 
Mahomedan  cannot,  therefore,  by  using  the  term  wakf  effect  a 
settlement  of  property  upon  himself  and  his  descendants,  which 
will  keep  such  property  inalienable  by  himself  and  his  descend- 
ants for  ever.  Heldj  that  the  Plaintiffs  who  were  sons  of  a 
daughter  of  one  of  the  original  settlers,  did  not  come  within  the 
meaning  of  the  term  aulad  dar  aulad  or  the  term  warrasa/n,  used  in 
the  instrument  of  settlement.  Abdul  Gannb  Kasam  v.  Hossiin 
MiTi  Rahimtula.— 1873.    10  Bom.  H.  C.  R.,  7. 
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63.  The  fact  that  a  mortgage  is  in  existence  over  property  at  the  time 

when  it  is  set  fipart  as  an  endowment,  does  not  inralidate  the 
endowment  nnder  Mahomedan  law.  It  is  an  endowment  subject 
to  a  mortgage.  If  the  mortgagor  dies  leaving  snffioteht  assets, 
his  heirs  are  bound  to  apply  those  assets  to  the  redemption  of  the 
mortgage,  so  that  the  endowment  may  take  effect  freed  from  tbe 
mortgage  by  the  application  of  other  assets  of  the  endower.  Bat 
if  necessary,  the  mortgagee  may  enforce  the  mortgmge  by  sale  of 
the  land,  and  the  endowment  will  be  rendered  void  as  againsi  the 
purchaser  under  the  mortgage,  but  not  as  against  the  heirs  of  the 
endower ;  as  against  the  latter,  the  surplus  sale  proceeds  will  be 
subject  to  the  endowment.  Shahazadc  Hajka  Bjbgum  v,  Ebaja 
HossEiN  Ali  Khan.— 1869.    4  Ben.  L.  R.,  p.  86. 

64.  A,  a  Mahomedan  lady,  executed  a  tvak/nama  purporting  to  dedknte 

the  whole  of  her  property  to  an  imamhara  in  her  house,  for  the 
purpose  of  perpetuating  various  Sheah  ceremonies.  The  wd?'* 
nama  was  publicly  registered.  But  though  the  property  was 
styled  wakf  and  A  the  mutwalli  thereof,  in  all  documents  con- 
nected with  the  estate,  A  all  along  continued  to  deal  with  it  as 
absolute  proprietrees,  and  the  dedication  was  never  under  the 
control  of  the  Board  of  Revenue  or  of  local  agents.  In  a  suit  to 
remove  A  from  the  mutwalliship  on  the  ground  of  misfeasance, 
held  that  the  wakfnama  did  not  constitute  a  public  religioiu 
establishment  within  the  meaning  of  Act  XX  of  1863.  Eeld^Uso, 
that  where  the  defendant,  who  was  shown  to  be  an  illiterate 
pardanashin  lady,  denied  on  her  oath  that  in  executing  a  wakf- 
nama she  had  anv  intention  of  creating  an  absolute  toahf,  or  that 
she  understood  the  effect  of  the  deed  when  she  executed  it,  t-he 
oniM  was  on  the  Plaintiffs  to  shew  that  she  was  fully  aware  of  the 
character  of  the  document  and  its  legal  effect,  and  that  she  had 
proper  professional  advice^  at  the  time  of  its  execution.  In  tb 
absence  of  such  proof,  held  that  the  deed  was  not  binding  on  her. 
Dblboos  Banco  Begum  v.  Ashoub  Ally  Khan. — 1874.  15  Ben. 
L.  R.,  167. 

65.  Land  granted  for  the  endowment  of  a  Khatibis,  or  other  religions 

office,  cannot  be  claimed  by  right  of  inheritance,  nor  can  the 
members  of  the  grantee's  family,  on  his  death,  divide  the  inoomd 
derivable  therefrom.  The  right  to  the  income  of  such  land  ii 
inseparable  from  the  office  for  the  support  of  which  the  land  yni 
granted.  Jasfab  Mohindin  Sahib  v.  Aji  Mohimdin  Sahib.- 
1864.    2  Mad.  H.  C.  R.,  19. 

66.  Although  according  to  Mahomedan  law,  the  fonnder  of  a  wa^tfh^s^ 

right  to  reserve  the  management  of  it  to  himself  or  to  appoint 
some  one  else  thereto,  yet  when  he  has  specified  the  class  from 
amongst  which  the  manager  is  to  be  selected  (i.e.f  from  am(»igsi 
hia  relations)  he  cannot  afterwards  name  a  person  as  rauiagernot 
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answering  the  proper  description.  After  t^^ie  death  of  the  founder, 
the  right  to  nominate  a  manager  of  the  wakf^  vests  in  the  founder's 
vakils  or  executors  or  the  snrvivor  of  them  for  the  time  being. 
The  Advocatb-Genbkal  v.  Fatima  Sultani  Bbqam. — 1872(.  9  Bom. 
H.  C.  R.,  19. 

37.  According  to  Sheah  law,  a  man  who  devotes  propertj  to  charitable  or 
other  uses  and  transfers  the  proprietary  right  therein  to  a  trustee, 
cannot  at  his  pleasure,  take  it  back  from  the  trustee  whom  he  has 
constituted  the  owner,  and  give  it  to  another  person,  unless  on  the 
occasion  of  the  trust  he  has  reserved  to  himself  the  right  to  do  so 
in  express  terms.  Hidait-oon-Nibsa  r.  Stud  Afzul  Hossbin. — 
1870.    2  N.  W.  P.,  H.  0.  R.,  420. 

68.  If   a   Superintendent  of  an   endowment  misconducts   himself,   the 

Mahomedan  law  admits  of  his  removal,  and  this  is  sufficient  to 
protect  the  objects  for  which  the  trust  was  created.     Ihid, 

69.  To  constitute  a  valid  wakf  or  grant  made  for  charitable  and  religious 

purposes,  it  must,  according  to  the  doctrine  of  the  Sheahs,  be 
absolute  and  unconditional  and  possession  must  be  gi?en  of  the 
mourkoof  or  thing  granted.  Where  a  Mahomedan  ladj  executed  a 
deed  conveying  her  property  on  trust  for  religious  purposes, 
reserving  to  herself  for  life  two-thirds  of  the  income  derivable 
from  the  property  and  only  making  an  absolute  and  unconditional 
grant  of  the  rest  for  the  purpose  of  the  trust.  Held,  that  under 
the  Mahomedan  law  the  deed  must  be  considered  invalid  with 
respect  to  that  portion  of  the  income  reserved  by  the  grantor  to 
herself  for  life ;  but  as  to  the  rest,  Ihat  the  deed  operated  as  a 
good  and  valid  grant.  Hajbe  Kalut  Hossbin  v.  Mussuuat 
Mbheum  Bbebbe.— 1872.    4  N.  W.  P.,  H.  C.  R.,  155. 

70.  Qttcere. — Whether  a  wakf  could  be  created  for  the  purpose  merely  of 

conferring  a  perpetual  and  inalienable  estate  on  a  particular 
family,  without  any  ultimate  express  limitation  to  the  use  of  the 
poor,  or  some  other  inextinguishable  chiss  of  beneficiaries.  Phatb 
Saheb  Bibi  v.  Damodar  Premji. — 1879.     I.  L.  R.,  3  Bom.,  84. 

71.  Religious  endowments  in  this  country,  whether  Hindu  or  Maho- 

medan, are  not  alienable ;  though  the  annual  revenues  of  such 
endowments,  as  distinguished  from  the  corpus,  may  occasionally, 
when  it  is  necessary  to  do  so  in  order  to  i^aise  money  for  purposes 
essential  to  the  temple  or  other  institution  endowed,  but  not 
f  ui-ther  or  otherwise,  be  pledged.  Bombay  Act  II  of  1863,  s,  8, 
cl.  3,  contained  no  new  law,  bat  merely  declared  the  pre-existing 
common  law  of  this  country.  Naratan  v.  Chintaman. — 1881. 
I.  L.  R.,  5  Bom.,  393'. 

72.  When  the  object  of  the  endowment  was  to  provide  for  certain  religi- 

ons and  pious  purposes.  Held,  that  the  provisions  of  the  Pensions 
Act  were  not  applicable  to  it,  '^Pensions  and  Grants'*  in  that  Act 
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meant  personal  grants  and  not  grants  to  endowments.    Sccbku^ 
or  StATK  V.  Abdul  Hakkim  Khan.— 1880.    I.  L.  B^  2  Mad.,  294 

73.  A  Mahomedan  settled  a  portion  of  his  immoveable   propo^  > 

follows : — "  I  have  made  wakf  of  the  remaining  fonr  anws  b 
favor  of  my  daughter  B  and  her  descendants,  as  also  her  desoes; 
ants*  descendants'  descendants  how  low  soever,  and  when  tb^sc 
longer  exist,  then  in*  favor  of  the  poor  and  needj."  flcW,  ^ 
this  settlement  did  not  create  a  valid  wakf.  To  oonstitate  a  ^ 
•  wakf  there  ranst  be  a  dedication  of  the  property  solely  to  tk 
worship  of  God  or  to  religions  or  charitable  pxtrposes.  Sm^' 
.  Appropriations  in  the  nature  of  a  settlement  of  property  on  ft  Q^ 
and  his  descendants  can  only  be  treated  as  legitimate  approp^ 
tions  under  the  designation  of  wahf^  where  the  term  B^MU^  ' 
used.  Even  supposing  they  could  be  so  treated,  it  wonki^ 
necessary,  in  order  to  validate  a  wakf  by  making  a  settiemesi  a 
property  on  himself  or  his  descendants,  for  a  man  to  rad«? 
himself  to  a  state  of  absolute  poverty.  Mahomkh  HAXiKUi 
Khan  v.  Lotful  Huq.— 1881.    I.  L.  R.,  6  Gal.,  744. 

74.  A  Mahomedan  created  a  wakf  of  all  his  property,  and  appointed^ 

minor  grandson  mutawalli,  providing  that  during  the  minoritf  v 
property  should  be  managed  by  the  minor's  father.  The  ^^^ 
tained  a  provision  that,  in  the  first  place,  certain  debts  '^^-^ 
paid,  and  th^n  provided  that  the  property  should  be  app^^ 
towards  the  reb'gions  uses  cited  and  the  maintenance  d  ^' 
settlor's  grandsons  and  their  male  issue.  In  execution  of  * 'J**'!  I 
against  the  minor's  father,  the  endowed  property  was  attached  ^ 
Bold.  In  a  suit  by  the  minor  through  his  sister,  as  gnardiao;^ 
recover  possession  of  the  property,  in  which  suit  the  sister  ^'^Yl 
made  guardian  ad  Utemhj  an  order  of  Court,  but  was  *^^ 
sue  by  the  District  Judge— AeZi,  that  the  suit  was  maintainto**' 
framed :  HdZi,  also,  that  notwithstanding  the  provisioni  for  pij* 
ment  of  debts  and  maintenance  the  wakf  was  valid.  LucBici^ 
SiNOH  V.  Ahib  Alum.    I.  L.  B.,  6  Gal.,  176 ;  12  C.  L.  B.,  S2. 

76.  A  village  was  granted  by  the  Mogul  Government  in  inam  to  i^ 
persons  and  their  "  aulad  va  ahfad"  for  the  maintenance  of  a  dfli^ 
(mausoleum)  of  a  pir  (saint).  PlaintifE  sued  for  the  ''®^^^®^ 
the  profits  of  a  one-fourth  share  in  the  inam,  claiming  to  ^^^/r 
thereto  through  his  mother  and  grandmother,  who  was  a  dangD^ 
of  the  son  of  the  great-grandson  of  one  of  the  two  original  gtan^ 
It  was  contended  (inter  alia)  for  the  defendant  that  the  ^^^^^^ 
"  aulad  va  ahfad"  embraced  the  lineal  male  descendants  ^^ly^ 
not  the  plaintiff,  who  claimed  through  females,  who  were  inc^^ 
of  performing  the  spiritual  offices  connected  with  the  'Q^^'''^^^ 
Court  of  first  instance  dismissed  plaintiff's  claim.  On  i^ 
lower  Appellate  Court  allowed  claim  to  extent  of  one-eighth  id^ 
On  appeal  by  defendant,  Eight  Court,  held  confirming  deciiio'  ^ 
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lower  Appellate  Gouri,  tbafc  plaintiff  was  entitled  to  share  both  in 
the  offices  of  the  dnxga  and  the  endowment.  The  term  "  ahfad'' 
being  a  term  of  the  largest  and  most  general  signification,  includes 
the  descendants  of  females  as  well  as  of  males.  The  primary 
object  of  the  grant  was  to  provide  for  the  taulyat  and  the  office  of 
sajjadanashin  of  the  mausoleum  of  the  saint,  apd  with  that  view  to 
supply  the  means  for  the  maintenance  of  the  person  who  should 
perform  the  offices,  as  well  as  for  the  ordinary  expenses  of  keeping 
ujp  the  mausoleum.  A  female  could  not  be  the  sajjadanashin, 
whose  duties  were  of  a  strictly  spiritual  nature  requiring  peculiar 
personal  qualifications  so  as  to  exclude  female  descendants  from 
participating  in  the  endowment;  but  it  would  not  follow  that 
males,  who  established  their  descent  from  the  propositus  through 
females,  should  be  excluded.  Had  the  intention  of  the  grant  in 
the  present  case  been  to  limit  the  class  of  descendants  exclusively 
to  persons  claiming  through  males,  the  expression  *'aulad  dar 
aulad"  would  have  been  used  instead  of  the  general  expression 
"  aulad  va  ahfad."  EIabimodin  v.  Alamkhas.    I.  L.  B.,  10  Bom.,  119. 

76.  Where  by  a  sanad  a  gift  was  made  of  the  then  income  of  certain  vil- 

lages with  a  specification  that  one -third  of  it  was  for  the  defrayal 
of  the  expenses  of  the  servants  of  a  mosque,  and  fursh  and  light, 
dc,  one-third  for  the  expenses  of  a  Madrassa  and  the  remaining 
one-third  for  the  maintenasce  allowance  of  the  mutawalli, — Held, 
that  the  gift  complied  with  the  four  essentials  necessary  to  create 
a  valid  wakf  according  to  Mahomedan  law.  Held,  also,  that  in  the 
absence  of  any  express  direction  as  to  what  was  to  be  done  with 
any  surplus  profits  of  the  dedicated  property,  the  reasonable  pre- 
sumption is  that  the  improved  value  of  the  dedicated  property  or 
any  excess  of  profit  over  and  above  the  amount  stated  in  the  sanad, 
was  intended  by  the  grantor,  to  be  devoted  to  the  same  •purpose  for 
which  the  amount,  which  was  the  actual  value  of  the  property  at 
the  time  of  the  gift,  was  expressly  assigned.  Inqatmoki  Ghow- 
DBAMI  V.  BOMJANI  BiBEB.     1.  L.  B.,  10  Gal.,  533. 

77.  A  village  was  granted  by  sanad  in  inara  "  as  a  help  for  the  means  of 

subsistence  for  the  children  of  the  above-mentioned  Sayud  Hasan 
without  restriction  as  to  names,  in  order  that ....  they  may  engage 
themselves  in  praying  for  the  perpetuity  of  this  ever-enduring 
Government."  Held,  that  this  grant  did  not  constitute  wakf,  or 
a  religious  endowment,  making  the  village  descendible  to  the  issue 
of  the  donee  per  stirpes  (i.e.,  allowing  representation)  rather  than 
according  to  the  ordinary  Mahomedan  law ;  and  the  direction  that 
the  donee  and  his  issue  were  to  pay  for  the  perpetuity  of  the  then 
existing  OovemifieDt  meant  no  more  than  an  inculcation  of  grati- 
tude for  the  gift ;  and  that  neither  neglect  to  fulfil  the  direction 
nor  the  downfall  of  the  Government  would  work  a  forfeiture  or 
avoidance  of  thcgrant.  Although  a  wazifa  grant  may  be  a  religious 
endowment,  such  is  neither  necessarily  nor  even  generally  its  nature. 
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Hence  the  use  of  the  term  **  manzif "  (alias  *^  wazif'  or  "  waxi&"} 
with  regard  to  the  grant  of  a  village,  does  not  stamp  the  grant  as  a 
wakf  or  religions  endowment.  Mahomed  Ali  v.  Gobib  Ali. 
I.  L.  R.,  6  Bom.,  88. 

78.  A  wakf  mnst  be  certain  as  to  the  property  appropriated,  nnconditioDal 

and  not  snbject  to  an  option.  It  mnst  have  a  final  object  wbicli 
cannot  fail,  and  this  object  most  be  expressly  set  forth.  When  a  wakf 
is  created,  the  reservation  in  the  deed  of  settlement  of  the  annual 
profits  of  the  property  to  the  donor  for  life  does  not  invalidate  the 
deed.  If,  however  there  is  a  provision  for  the  sale  of  the  eorpui  of 
the  property  and  an  appropriation  of  the  proceeds  to  the  donor, 
the  settlement  is  invalid.  If  the  condition  of  an  ultimate  dediis- 
tion  to  a  pions  and  unfailing  purpose  be  satisfied,  a  wakf  is  not 
rendered  invalid  by  an  intermediate  settlement  on  the  founder's 
children  and  their  desceudants.  The  benefits  these  succesaTe)/ 
take  may  constitute  a  perpetuity  in  the  sense  of  the  English  law; 
but  according  to  the  Mahomedan  law,  that  does  not  vitiate  the 
settlement,  provided  the  ultimate  charitable  object  be  clearly  desig- 
nated. The  case  of  '*  charities  useful  and  beneficial"  to  the  com- 
munity is  an  exception  to  the  English  rule  against  perpetuities.  It 
is  for  the  Courts  to  pronounce  whether  any,  particular  object  of 
bounty  falls  within  this  class.  A  Mahomedan  girl  of  14  years  of 
age  placed  certain  immoveable  property  in  trust  reserving  to  henelf 
a  life  interest  iu  its  rents  and  profits  and  conditioning  that  after 
her  death  such  rents  and  profits  were  to  go  to  her  children  and 
descendants  if  any  ;  and  failing  such  they  were  to  be  expended  on 
certain  charitable  purposes.  Fifteen  yeat«  afterwards  she  desired 
to  revoke  the  trust  and  have  the  property  reconveyed  to  her.  Held, 
that  the  settlement  was  irrevocable.  The  interposed  prirate 
interests,  which  might  or  might  not  endure,  did  not  avoid  the 
ultimate  charitable  trust.  According  to  Mahomedan  law  the  latter 
gave  effect  to  the  former.  Failure  of  intermediate  purposes, 
only  acceleittted  the  charitable  dedication,  by  itself  r^arded  as  the 
principal  object  in  virtue,  of  which  effect  was  given  to  the  inter- 
vening disposition.  It  would  be  inconsistent  to  recognize  a  power 
of  revocation  in  the  grantor.  Held,  also,  that  although,  the  dedica- 
tion by  a  girl  of  14  was  not  to  be  upheld  without  enquiry,  yet  the 
transaction  never  having  been  questioned  by  her  husband  daring 
his  life,  and  she  having  for  15  years  confirmed  her  own  act  by  a 
continued  acceptance  of  the  profits  of  the  estate  could  not  with 
reason  contend  thiat  the  dedication  was  invalid  on  account  eiUier 
of  its  cei*emonial  defects  or  of  a  want  of  an  accompanying  volition. 
Fatmabibi  V,  Advooate-General.    I.  L.  B.,  8  Bom.,  42. 

79.  When  property  has  been  devoted  exclusively  to  religious  and  charit- 

able purposes,  the  determination  of  the  qi^estion  of  succession 
depends  upon  the  rules  which  the  founder  of  the  endowment  may 
have  established,  whether  such  rules  are  defined  by  writing  or  are  to 


Digitized  by 


Google 


DIGEST  OF   OASES.  481 

ESJWWKEJXTS—continued. 

be  inferred  from  evidence  of  usage.  When  so  far  as  the  will  of  tbe 
founder  can  be  ascertained  from  tbe  usage  of  former  days,  it  seemed 
to  authorize  a  mode  of  succession  originating  in  an  appointment  by 
the  incumbent  of  a  successor,  the  Court  would  not  be  authorized 
to  find  in  favor  of  any  rule  of  succession  by  primogeniture  solely 
from  the  circumstance  that  the  persons  appointed  were  usually  the 
-ekiest  sons.    Gulam  Rahuhtulla  t;.  Mohammed  Akbar.    8  Mad.,  63. 

80.  The  office  of  mutawalli  is  a  trust  which  a  woman  equally  with  a  man, 

is  capable  of  undertaking,  but  it  is  a  personal  trust,  and  tbe  office 
may  not  be  transferred,  nor  the  endowed  property  conveyed,  to  any 
person  whom  the  actincf  mutawalli  may  select.  The  word  "  Deputy  * ' 
in  Baillie's  Mabomedan  Law  signifies  an  agent  employed  to  perform 
duties,  collect  rents,  ^.  Wabid  Ali  t;.  Ashrdff  Hossaik.  I.  L.  B., 
8  Cal.,  732 ;  10  0.  L.  R.,  529. 

81.  A  woman  is  not  competent  to  perform  the  duties  of  a  mujavor  of  a 

dnrga  which  are  not  of  a  secular  nature.  MuJAYOR  Ibrambibi  v, 
M.  UussAiN  Shbriff.    I.  L.  R.,  3  Mad.,  95. 

82.  The  rule  that  a  mutawalli  is  removeable  for  mismanagement,  does  not 

apply  to  a  trustee  who  has  a  hereditary  proprietary  right  vested  in 
him.  It  is  essential  that  for  the  exercise  by  the  donor  of  the  power 
of  removing  a  superintendent  that  such  power  be  specially  reserved 
at  the  time  of  the  endowment.  Gulam  Hussain  v.  Aji  Ajam 
Tadallam  and  vice  versd,    4i  Mad/,  44. 

83.  A  Mabomedan  executed  an  instrument  purporting  to  be  a  wahfnama  in 

favor  of  his  heirs  and  descendants.  Therein  he  reserved  to  himself 
the  office  of  mutawalli  for  life,  appointing  his  wife  and  youngest 
son  as  successors.  He  particularized  how  the  annual  income  from 
the  property  dedicated  was  to  be  apportioned  between  his  son's 
wife  and  sister  and  provided  that  in  case  of  failure  of  heirs  and 
descendants  the  whole  of  the  property  was  to  form  a  religious 
endowment  on  behalf  of  fakirs  and  indigent  people.  The  property 
was  not  to  be  sold  or  mortgaged.  Subsequently  two  sons  mort- 
gaged the  property,  and  mortgagee  sued  for  foreclosure,  contending 
that  the  wakfnama  was  invalid.  Held^  that  the  instrument  was 
valid  as  a  wakfnama,  Semhley  that  the  mortgaged  property  heiug 
wakff  the  mortgagee  acquired  no  right  under  his  mortgage  which 
would  extend  beyond  the  life-time  of  his  mortgagors.  In  such 
property  no  one  has  any  interest  as  the  heir  of  the  proprietor.  It 
is  neither  the  subject  of  ownership,  nor  inheritable,  but  each 
object  of  the  charity  who  brings  himself  or  herself  within  the 
terms  of  the  endowment  is  entitled  to  receive  the  benefit  which  the 
founder  has  marked  out  for  him.  Amrutlal  EIalidab  v,  Shaie 
HnssAiN.    I.  L.  R.,  11  Bom.,  492. 

84.  A  Mabomedan  settled  at  Surat  and  became  the  pirmushid  (religious 

preceptor)  of  the  community  there.  During  his  life-time  and 
after  his  death  property  was  from  time  to  time  dedicated  to  the 
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religions  office  he  and,  after  his  decease,  one  or  otiiff  d  h 
descendants  sncoessivelj  oconpied.  One  of  the  inoumbenta)^ 
ill,  ezecated  a  taiibigiUnama  appointing  his  eldest  son  hii  exeests 
and  snocessor ;  bnt  on  his  recovery  he  cancelled  this  inskn^ 
and  hj  three  snooessive  tanbigatnamas  appointed  a  jomigerfitm^ 
snocessor.  On  the  pirmuth^'s  death  ihe  yonnger  son  ai8i«| 
office  as  sajjadanishin  (priest)  and  as  mntawalli  (msDiger)  ^ 
the  wakf  property.  The  elder  brother  sued  for  a  deolaratkm  d  ^ 
right  to  succeed  the  last  incumbent,  relying  Istly  on  the  appotatetf 
made  by  liis  father,  and  2udly  on  the  fact  of  his  being  the  el^ 
son,  to  whom,  he  maintained,  both  by  law  and  custom,  beto^ 
the  succession  to  the  office  in  question.  JECeldy  that  plaiutifi^ 
made  out  no  case  of  right  to  succeed  his  father.  Not  under » 
deed  of  appointment  for  that  was  subsequently  canodled  1=* 
therefore  inoperative ;  nor  under  the  general  Mahomedsn  1*^ 
because  that  law  is  strongly  against  attaching  any  right  of  y^' 
ance  to  an  endowment;  nor  by  reason  of  any  custom  ts^ 
evidence  on  this  point  went  to  shew  that  the  eldest  son  did  ^ 
uniformly  succeed,  and  that  when  he  did,  it  was  by  v%^^ 
appointment  and  not  by  right  of  primogeniture.  Satad  Awpy^ 
SatadZain.-  2%t(2.,  555. 
85.  A  Mahomedan  by  deed  settled  his  property  in  wakf  on  hra  ^-^ 
wives  and  daughters  and  their  descendants  in  perpetuity,  rtfff^' 
two  nafars  thereof  for  such  purposes  as  building  his  tomb,  »Jf^ 
of  prayers,  reciting  the  Koran,  dbc.  Hddf  that  with  the  ^*^^^ 
of  the  two  nafars  set  apart  for  religious  purposes,  the  rest  of  i^ 
settlement  was  not  a  valid  v>ahff  as  it  was  solely  for  the  heox^^* 
the  settlor's  family,  and  contained  no  express  provision  isr  ^ 
ultimate  devolution  of  the  property  to  any  religious  or  c^**"t! 
object.  Held,  also,  that  the  settlement  was  invalid  as  a  d^* 
gilt  to  the  settlor's  next-of-kin  after  the  determination  o^  ^  ^ 
estates  granted  to  his  wives  and  daughters;  first,  l'>®**°*,j5 
donor  had  not  parted  with  possession  of  the  propertj^^. 
death,  and  secondly,  bacause  the  grant  of  a  life  estate  is  <1^ 
inconsistent  with  the  Mahomedan  law,  the  grantee  in  snoH  ^ 
taking  an  absolute  estate.    Nizamudik  v,  Abdul  Gafeb.    iUi^^ 

ESTATE* — 1-  Under  Mahomedan  law,  where  there  has  been  a  ch«^ 
in  usurped  property,  the  injured  party  has  a  claim  to  tece^^^ 
damages  in  respect  of  the  property  usurped,  but  cannot  ^'^ " 
share  in  the  property  into  which  it  has  been  converted.  An  ^^ 
cannot  therefore  claim  estates  purchased  with  moneys  beloop 
to  the  ancestral  estate  of  the  deceased  which  have  been  ifl^ 
propriated  by  a  co-heir,  but  must  claim  to  recover  his  ^: 
m  money.  Noor-ool-Hussein  v.  Mussumat  Moovbbam.-^*^" 
4  N.  W.  P.,  H.  0.  R.,  103. 

ESTOPPEL. — !•  A  widow  of  a  Mussulman  claimed  the  estate  of  her  ^^^ 
band,  who  died  twenty-six  years  before,  under  a  gift  from  hi* 
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liea  of  dower.  There  had  been  no  possession  on  her  pari  since 
his  death ;  and  -her  son^  in  the  interval,  by  her  directions,  had 
sued  and  obtained  judgment  as  heir  to  his  father's  estate.  Snch 
having  been  the  case,  it  was  held  that  the  widow  was  estopped 
from  claiming  under  the  gift,  though  she  might  come  in,  as  one 
of  the  heirs  for  her  share.— 18th  Nov.  1795.  1  S.  D.  A.,  Ben. 
Rep.,  10. 

2.  The  widow  of  a  Mussulman  alleged  a  deed  of  gift  of  the  landed  pro- 

perty of  her  husband  in  a  suit  bj  the  heirs  Against  the  alleged 
donee.  The  deed  was  set  aside  as  a  fabrication  ;  and  afterwards, 
on  her  suing  for  lands  in  satisfaction  of  dower,  her  claim  was 
declaimed  bj  the  Law  officers  to  be  barred  bj  estoppel,  because  she, 
by  her  allegation  of  gift,  had  virtually  declarod  that  the  lands 
were  not  the  estate  left  by  her  husband,  and  could  not  claim  them 
as  being  so.— 6th  June  1803.     1  S.  D.  A.,  Ben.  Bep.,  64. 

NoTB. — Th«  Court  doabtod  the  appliostion  of  this  dootrine  to  the  oa«e,  bat  diemiBsed 
the  widow's  suit,  on  the  presumption,  f i*oni  her  declaration  of  the  gift,  that  she 
mitsi  have  remitted  dower ;  which,  besides,  had  been  pleaded  by  the  Defendant. 
— Morley. 

3.  A  person  pleaded  a  will,  and  that  being  rejected  as  a  forgery,  after- 

wards pleaded  a  gift,  which  she  had  formerly  deni^.  It  was 
held  that  such  plea  was  estopped  by  repugnancy  in  Mahomedan 
law.— 5th  August  1803.     1  S.  D.  A.,  Ben.  Rep.,  68. 

4.  A  Plaintitf  having  denied,  that,  a  Defendant  was  a  daughter  of  the 

deceased  proprietor,  and,  on  her  death,  having  admitted  it,  and 
claimed  the  estate  as  her  heir,  such  claim  is  estopped  in  Maho- 
medan law,  on  the  ground  of  Tanakuz,  or  repugnancy. — 12th 
October  1803.     1  S.  D.  A.,  Ben.  Rep.,  73. 

5.  Where  the  Plaintiff,  a  Hindu  woman,  first  denied  her  conversion  to 

Mahomedanism,  but  subsequently  claimed  the  property  of  a 
deceased  Mussulman,  as  his  widow  and  heir  at  law,  it  was  held 
that,  by  reason  of  repugnancy  in  her  statements,  her  claim  was 
estopped  under  the  Mahomedan  law. — 15th  March  1841.  7  S.  D. 
A.,  Ben.  Rep.,  20. 

6.  The  respondent   claimed  certain    shares  of  his  father's  estate  for 

himself  and  the  other  heirs^  the  whole  estate  being  retained  by 
his  brother  the  appellant.  Partition  was  decreed  by  the  City 
Court,  according  to  the  Mahomedan  laws  of  inheritance ;  but  on 
appeal  to  the  Sndder  Dewanny  Adawlnt,  the  appellant  produced 
a  will  alleged  to  have  been  executed  by  his  father,  and  which 
made  a  partial  distribution  of  the  property.  This  will,  however, 
contradicting  the  plea  on  which  the  appellant  had  relied  on  in  his 
original  defence  in  the  City  Court,  and,  moreover,  having  been 
withheld  for  so  long  a  time,  was  not  considered  by  the  Court  as 
competent  to  preclude  a  judgment  on  the  case  according  to  the 
law  of  Inheritance,— 25th  Nov.  1805.     1  S.  D.  A.,  Ben.  Rep.,  111. 

bih 


Digitized  by 


Google 


484  '     DIQBST  OF   OASES. 

£STdPP£Ir*con£tni(6d. 

7.  A  decree  cannot  be  given  in  opposition  to  the  Plaintiff's  statemeots 
npon  any  material  point ;  and  when  once  a  party  to  a  suit  hu 
deliberately  and  intentionally  denied  any  fact,  he  cannot  after- 
wards admit  it,  and  profit  by  it ;  nor  can  the  Conrt,  in  pnssinj^ 
the  decision,  proceed  as  thongh  he  had  done  eoc— 6th  Sept.  ISiii. 
4  Deo.,  S.  D.  A.,  N.  W.  P.,  305. 

8.  Held  by  the  majority  of  the  Court,  that  the  previons  statemenie  made 
by  a  third  party,  can  be  no  (ibsolute  estoppel  to  the  Plaintiff,  in 
prevent  his  suing  for  possession  of  property  on  another  ground, 
thongh  those  statements  were  considered  important  evidence  in 
determining  the  validity  of  the  transaction  on  which  the  suit  was 
based.— 28th  Feb.  1857.    Deo.,  S.  D.  A.,  Ben.,  300. 

EYIDENOE. 

Note. — Practically,  little  attention  waa  ever  paid  to  tbe  Mahomedan  law  of  ETidffacr, 
at  leaat  Iq  the  Madrae  Preeideooy,  and  so  far  back  as  1828  the  Jndgee  of  tte 
Hadrae  Court  intimated  to  Government  their  intention  of  adheiii^  to  tk 
English  law  of  Evidence  as  their  legitimate  gaide,  and  as  the  aokaowledged 
source  of  the  provisions  previonsly  enacted  in  the  Begnlations  for  tiie  ooedut 
of  jadicial  procedure.    Arbathnot's  Select  Beports,  Preface,  p.  XXYH. 

1.  A  deed  was  admitted,  in  conformi^  with  the  opinion  of  the  liw 

officers,  on  the  testimony  of  the  Kazi,  whose  seal  was  affixed  to  it 
(not  his  signature),  and  of  the  Munshi  who  drew  it,  though  there 
was  no  subscribing  witnesses.  Another  deed  (of  marriage  settle- 
ment), to  which  the  above  apparently  referred,  bat  to  the  execu- 
tion of  which  there  was  not  the  requisite  proof,  provided,  that,  in 
lieu  of  her  dower  the  wife  should  take  aJl  the  property  the  bos- 
band  ''  then  possessed,  and  might  possess  thereafter."  The  lav 
officers  declared  that  this  could  only  have  conveyed  the  property 
possessed  by  him  at  the  time. — 14th  Aug.  1801.  1  S.  D.  A.,  Ben* 
Bep.,  52. 

2.  The  declaration  of  a  person  of  unbound  mind  is  insufficient  to  establish 

parentage,  or  even  of  one  of  sound  mind,  when  the  parentage  v^ 
claimed  by  another.— 10th  April  1820.    3  S.  D.  A.,  Ben.  Rep.,  23. 

3.  According  to  the  rule  of  Mahomedan  law,  it  is  necessary  that  tbe 

Plaintiff  should  adduce  evidence  to  prove  his  claim  on  simple 
denial  by  the  Defendant;  but  when  any  special  plea  is  urged 
the  orms  prohandi  rests  with  the  Defendant. — 6th  Aug.  1821. 
3  S.  D.  A,  Ben.  Rep.,  102. 

4.  On  questions  of  contracts  or  inheritance  between  Natives  the  Court  will 

investigate  according  to  the  English,  and  not  according  to  native 
rules  of  evidence.— 19th  Jan.  1813.     2  Str.,  191.    8np.  Gt.,  M«d. 

5.  A  Mussulman  husband  was  admitted  to  give  evidence  in  favor  of  his 

own  wife.— 1st  Term  1843.     1  Fulton,  143.    Snp.  Gt.,  Gal. 

Note.— According  to  Sec.  120,  Act  I  of  1872,  a  hoBband  and  wife  are  now  oompeteiU 

witneeses  for  or  againat  eaoh  other. 
Tide  Tit.  Mar.  9,  Note. 
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6.  A  Mussnlman  refuBing  to  be  sworn  to  prove  the  ezeontion  of  a  note, 

alleging  that  he  was  a  Mnnshi,  and  could  not  tdce  an  oath,  bat  m 
fact,  because  he  wished  to  defeat  the  action,  was  severely  repri- 
manded bj  the  Gonrt  The  Court  in  addition,  told  him  it  was 
fortunate  for  him  that  the  Plaintiff  had  established  his  demand 
without  his  assistance ;  for  had  he  failed  for  want  of  it,  it  would 
have  been  the  duty  of  the  Court  to  have  oonsidered  what  ought  to 
have  been  done.— 6th  Feb.  1807.  1  Str.,  225.  Sup.  Ct.,  Mad. 
KoTB.— Act  X  of  1878  ■obstitated  solemn  aflinnations  for  oaths. 

7.  Where  witnesses  to  the  faot  of  certain  property  having  been  consti- 

tuted wakf,  deposed  vaguely,  their  evidence  (corroborated  by  cir- 
cumstances) was  oonsidered  to  be  legally  sufficient. — 17th  Feb. 
1831.    6  S.  D.  A.,  Ben.  Bep.,  87. 

8.  Documentary  evidence  produced  in  proof  of  a  sale  was -held  to  be 

liable  to  suspicion  when  produced  by  an  alleged  buyer,  who  was  a 
servant  of  the  Proprietor  of  the  vended  property,  to  whose  hands 
according  to  the  custom  of  the  country,  the  seal  of  the  proprietor 
may  have  been  frequently  entrusted. — ^27th  June  1826.  4  S.  D.  A., 
Ben.  Rep.,  168. 

9.  The  draft  of  an  acknowledgment  of  a  debt,  and  an  agreement  to 
pay  the  same,  which  was  sworn  to  have  been  drawn  up  in  the 
presence  of  the  debtor  but  was  not  signed  by  him,  was  admitted 
as  evidence  of  the  debt  by  the  Judicial  Committee  of  the  Privy 
Council,  and  a  decree  made  in  the  lower  Courts  upon  such 
evidence  was  affirmed  with  costs. — 5th  Dec.  1837.  1  Moore's 
Ind.  App.,  461. 

10.  Where  a  party  claimed  certain  property  under  a  Hibeh  nameh,  and 

did  not  produce  the  deed,  alleging  that  it  was  lost,  and  giving 
various  frivolous  reasons  for  such  loss,  he  was  nonsuited  with 
costs.— Case  12  of  1815.    1  Mad.  Dec.,  133. 

11.  Copies  of  documents  for  the  originals  of  which  no  proof  was  given  of 

search,  cannot  be  received  as  secondary  evidence. — 30th  Nov. 
1836.    1  Moore's  Ind.  App.,  19. 

12.  The  recital  of  a  power  of  attorney  in  a  wiU,  affecting  to  transmit 

the  authority  conferred  by  it,  is  not  sufficient  evidence  of  the 
contents  of  such  an  instrument,  in  the  absence  of  proof  of  its  loss 
or  destruction. — 7th  Deo.  1837.     1  Moore's  Ind.  App.,  494 

13.  The  Defendant,  by  his  answer,  denied  his  execution  of  th6  bond. 

The  Plaintiff  in  his  reply,  stated  the  accidental  destruction  of  the 
bond,  and  prayed  leave  to  put  in  evidence  a  registered  copy  thereof, 
which  the  Court  allowed,  and,  at  the  same  time,  ordered  the 
fragments  of  the  original  to  be  produced.  At  the  trial  the  plaintiff 
produced  the  fragments,  and  under  Section  2  of  the  Madras  Regu- 
lation XVII  of  1802,  put  in  as  evidence  a  registered  copy  of  the 
bond.    The  Courts  admitted  the  registered  copy  as  evidence,  and 
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foand  for  the  Plaintiff.  The  Jadioial  Committee  of  the  Prirj 
Coaneil,  on  appeal,  reyersed  this  finding  on  the  gToimdy  that 
the  regiflfcered  copy,  in  the  absence  of  satidfaofcorj  eyidenoe  of  the 
destmotion  of  the  original  bond,  was  improperly  admitted  aa 
secondary  evidence.-— 16th  June  1843.     S  Moore's  Ind.  App.,  156. 

14>.  A  written  acknowledgment  of  the  hnshand  to  one  of  his  wife's  bein, 
affcer  her  death,  was  held  to  be  snfficient  proof  o£  the  amonot 
settled  upon  her  as  dower. — 24th  Ang.  1804.  1  S.  D.  A.,  Beo. 
Bep.,  83. 

15.  Where  marriage  presents  were  sent  and  deliveiiBd  by  a  Mahomedac 

to  his  wife,  with  dae  notice  at  the  time  that  they  were  sent  in  lie& 
and  satisfaotion  of  dower,  so  far  as  their  Talne  extends,  the  ianai 
acknowledgment  to  that  effect,  by  the  wife  or  her  friends,  was  not 
held  to  be  necessary.  Bat  where  there  was  a  want  of  proof  on  the 
hnsband'9  part  of  the  delivery  o!  the  marriage  presanta,  the  Gotri 
held  that  the  wife  was  entitled  to .  obtain  from  him  possession  o^ 
her  dower.— 23rd  Hay  1822.    2  Borr.,  S.  D.  A.,  Bom.,  258. 

16.  Dower  not  exigible  {MuwajjiT)  is  not  recoverable  until  the  desih 

of  the  hnsband,  or  the  dissolntion  of  the  marriage  by  divorce 
which  last  must  be  proved ;  and  the  mere  faot  of  the  husband  anl 
wife  living  separately  is  not  saffi(»ent  evidenoe.*-*-20th  Jane  1S41. 
7  S.  D.  A.,  Ben.  Bep.,  40. 

17.  A  party  instituting  a  claim  for  a  share  of  his  grandfather's  property 

was  nonsuited  on  proof  of  separation,  and  the  production  by  tiw 
other  side  of  a  Farikh  Khat,  or  release,  signed  by  him  for  bis 
share  of  the  property.— 6th  Nov.  1817.     1  Borr.  205.     Bom.,  S.  A. 

18.  The  question  whether  a  will  has  been  properlv  executed  by  a  Hftho- 

medan  testator  must  be  tried  by  the  English,  and  not  the  Maho- 
medan  law  of  Evidence.— 19tb  Jan.  1813.  2  Str.,  180.  Sop. 
Ct.,Mad. 

19.  The  fact  of  the  Plaintiff  being  present  when  certain  bills  of  sale  were 

executed  by  his  father  and  in  no  way  objecting  to  the  sale,  was  M^ 
to  be  sufficient  evidence  of  his  being  a  consenting  party  to  socii 
sale ;  and  his  claim  to  the  property  sold,  by  right  of  inheritasce, 
was  disalk>wed.**<*18th  Dec.  1849.    &  A.,  Mad. 

NoTS. — The  property  in  qnestion  was  the  dower  of  tbo  Plaintiffs  mother,  whioih  ^ 
been  made  over  to  her  by  a  deed  of  gift  by  hia  father,  who  afterwaidt  toMit 
to  a  third  party.  There  is  no  doabt  bat  that  the  4eed  of  gift  woold,  la^ 
ordinary  eironmstanoes,  have  acted  as  a  complete  bar  to  the  aahaeqaent  is^^  ^ 
and  that  the  Plaiatifl  woald  have  been  entitled  to  three-fourths  of  the  propeity  i 
as  his  mother's  heir,  ooe-fonrth  being  dedaoted  as  the  legal  share  of  the  fitter 
according  to  the  provisions  of  the  Mahoneda^  law  of  InhM^ritanoe.— Moil^* 

20.  The  fraudulent  alienation  of  property,  in  order  to  evade  the  satisfo^ 

tion  of  decrees  is  so  common,  that  when  the  wife  of  a  Mahoroedafl 
sets  up  a  claim  to  property,  which  apparently  belongs  to  her  hv^ 
band;  nothing  short  of  fall  and  satisfactory  ipvooi  in  «npp«^^^ 
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the  elaim  ouf^lit  to  indaoe  a  court  to  uphold  that  claim. — 9th 
May  1845.     S.  D.  A.  Deo.,  Ben.,  152. 

21.  The  evidence  of  a  debtor,  examined  as  a  witneanin  his  brother's  suit 

to  a  denial  of  his  own  debt,  was  held  to  be  inadmissible. — 19th 
July  1848.    S.  D.  A.  Dec.,  Ben.,  693. 
NoTS. — Saoh  evidenoe  would  now  be  admiBsible  ander  See.  18,  Act  II  of  1855. 

22.  In  a  suit  between  Mahomedans  the  Madras  Sudder  Adawlut  ruled, 

that  the  Courts  in  this  country,  constantly  at  their  discretion, 
have   recourse    to    comparison    of    a    disputed    signature    with 
one  admitted  to  be  genuine. — 27th  October  1852.    Dec,  Mad. 
S.  A.,  141. 
NoTi.-*Tbe  Evidence  Act  provides  for  comparisoQ  of  handwriting. 

23.  In  a  suit  respecting  some  land,  between  a  party  who  claimed  by 

inheritance,  and  another  who  claimed  by  purchase,  it  was  held, 
that,  by  Mahomedan  law,  possession,  with  oral  evidence  of  con- 
veyance, gives  a  valid  title  m  the  absence  of  a  written  instrument. 
—3rd  Sept.  1851.    Morris'  Sel.  Dec.  S.  A.,  Bom.,  77. 

24.  A  Mahomedan  Principal  Sudr  Ameen  having  ruled  that  the  evidence 

of  two  witnesses  was  sufficient  to  establish  a  claim,  the  suit  was 
remanded,  in  order  that  the  testimony  of  these  witnesses  should 
be  reconsidered  in  connection  with  other  circumstances. — 2 1st 
May  1850.    Dec.  S.  D,  A.,  N.  W.  P.,  v.  80. 

25.  In  interpreting  a  deed,  the  Mahomedan  law  as  well  as  that  of  other 

countiies  looks  to  the  intention  of  the  testator,  so  far  as  it  is  in 
conformity  with,  or  not  contrary  to  law,  and  for  the  purpose  of 
determining  that  intention,  all  parts  of  the  will  are  to  be  con- 
sidered in  relation  to  each  other,  so  as,  if  possible,  to  form  one 
consistent  whole.— 21st  Feb.  1857.    Dec.  S.  D.  A.,  Ben.,  235. 

26.  In  a  suit  between  Mahomedans  a  pedigree  may  be  satisfactorily  estab- 

lished merely  by  oral  evidence. — MoHiDiN  Ahmid  Kbajx  v.  Sattid 
Muhammad.— 1862.    1  Mad.  H.  C.  B.,  92. 

27.  In  a  suit  by  a  son  to  set  aside  three  %krar$  as  forged,  and  for  posses- 

sion with  mesne  profits  of  the  properties  the  subject  of  three 
hibbanamahs.  Meld  with  regard  to  the  first  deed  of  gift,  the 
original  of  which  was  not  produced^  but  only  a  copy  from  the 
Registry,  that  such  copy  was  inadmissible  in  evidence  as  neither  of 
the  two  conditions  required  to  make  such  copy  statutoiy  evidence 
of  the  deed  by  virtue  of  Reg.  XX  of  1812,  sec.  2,  d.  5,  had  been 
complied  with.  It  was  not  shewn  that  the  original  was  "lost, 
destroyed  or  not  forthcoming,"  nor  was  there  any  proof  by  any  of 
the  subscribing  witnesses  that  the  original  had  been  duly  executed. 
Ambbroonissa  Bjhatoon  v.  Abkdoonissa  Khatoon. — 1874.  L. 
R.,  2  I.  A.,  87. 
BZEOVTOB. — 1.  Under  Mahomedan  law  an  executor  is  entitled  to  nomi- 
nate a  BBOoessor  to  carry  out  the  purposes  of  the  will  under  which 
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he  was  made  an  execntor.  Sheikh  Hafbez-oob-Rahmah  v.  Km'^ 
HoossEiN.— 1872.    4  N.  W.  P.,  H.  0.  U^  106. 

Vide  Administration,  &o, 
FAIOLT  CUST0M-8IS  CUSTOM. 
FARZI. 
Note. — This  is  an  Arabio  term,  dgnifying  a  pnrohase  in  a  fioUtioiis  nans.  Itj 
synonymoos  with  Benami,  a  sale  or  pnrohase  made  iu  tha  uame  of  tooe  a^ 
than  the  actual  vendor  or  purchaser. 

1.  A  grant  obtained  by  the  acquirer  in  the  subsiitnted  name  of  a  haaf 

relation  (with  the  apparent  intention  of  enabling  her  to  take  tk 
estate  at  her  death),  is  of  no  avail  in  Mahomedan  law,  agv^ 
the  right  of  the  legal  heirs  of  the  real  grantee. — 8th  Ang.  1^" 
1  S.  D.  A.,  Ben.  Rep.,  250. 

2.  Farzi  or  fictitious  names,  in  grants  are  not  illegal,  and  the  rigki^ 

property  rests  in  the  person  to  whom  the  grant  is  actually  ntf^ 
and  not  necessarily  in  the  person  whose  name  is  made  use  of.  V^^ 

3.  Judgment  of  nonsuit  was  passed  with  reference  to  the  ngnh^ 

generally,  and  the  Circular  Order  of  the  Court,  No.  20,  dated  Ji  J 
29th,  1809,  because  the  action  was  brought  on  the  part  of  a  FtfC' 
—22nd  July  1833.    6  S.  D.  A.,  Ben.  Rep.,  313, 

4.  Grants  obtained  in  Farzi,  or  fictitious  or  substituted  names,  are  ^ 

illegal  by  the  Mahomedan  law  ;  and  the  property  conveyed  ^ 
such  grant  is  vested  in  the  person  to  whom  the  grant  is  acbial*! 
made,  and  not  necessarily  in  the  person  whose  name  is  made  ^ 
of.— 8th  Aug.  1808.  1  S.  D.  A.,  Ben.  Rep.,  250.  3rd  April  18^ 
4  S.  D.  A.,  Ben.  Rep.,  134. 

5.  In  a  Benami  transaction,  the  party  beneficially  interested  should  SQ8 

in  equity.— 22nd  July  1840.     Fulton,  383.     Sup.  Ct.,  Cal. 

Note.— This  case  was  between  the  Hindus,  bntlias  been  inserted  to  show  how  na^ 
may  be  obtained. 

6.  Where  a  plaintiff  sued  to  set  aside  a  sale,  made  in  execution  i>^' 

decree,  of  certain  property,  alleged  to  have  been  previously  P^ 
chased  in  the  name  of  his  daughter-in-law ;  it  was  held,  thattftw 
latter,  who  was  the  nominal  vendee,  was  not  made  a  party  to  «« 
suit,  the  PlaintifE  must  be  nonsuited.— 3rd  May  1842.  7S.^-^ 
Ben.  Rep.,  95. 

7.  Where  purchases  are  made  in  the  name  of  other  than  ihe  ac^ 

purchaser,  it  is  not  customary  that  any  document  should  p*^ 
oetween  the  nominal  and  real  purchaser  as  to  the  trusts  or  pnrpjses 
of  the  purchase,  but  possession,  both  of  the  property  and  deeos,  ^ 
delivered  to  the  beneficial  proprietors,  and  these  are  his  ^^ 
Anon.— 4th  Term  1813.     East's  Notes,  Case  1. 

8.  A  familiar  instance  of  quod  fieri  non  debet  factum  valet  ^  exists  in  ii^ 

transactions,  which  are  bad  against  third  parties,  but  are  '^--'''"'' 
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upon  the  parties  to  the  contract,  and  which  are  Bet  aside,  as  against 
third  parties,  bat  by  which  the  actual  contracting  parties  remain 
bound  inter  se,  as  in  Farzi  purchases.  The  actual  purchaser  has 
no  remedy  against  the  ostensible  purchaser,  and  quod  fieri  non 
debet  factum  valet,  of  this  the  precedent  next  following  is  a  good  ex- 
ample.— G.  t;.  BosHBM  Khatoon]     Latour's  Judicial  Maxims,  1. 241. 

9.  A  party  to  eyade  a  process  of  Court  sold  her  estate  to  another,  regis- 

tered the  transfer  in  the  Collector's  books,  and  during  the  whole 
period  of  Ward's  management,  received  from  him  the  profits.  On 
the  release  of  the  estate,  the  vendee  set  up  title  as  actual  purchaser. 
Held  in  special  appeal,  arising  out  of  an  action  by  the  vendor,  to 
recover  her  estate,  that  the  sale  though  nominal  was  effected  by  a 
deed,  duly  drawn  out  and  registered,  and  possession  given  to  all 
intents  and  purposes,  by  regi8ti*ation  of  mutations  in  order  to 
deceive  the  public  and  to  evade  the  rightful  process  of  law ;  that 
no  action  could  be  founded  on  such  a  ground,  as  no  one  could,  by 
the  aid  of  the  law,  take  advantage  of  their  own  wrong. — 24th 
March  1846. — Boshbn  Khatoon,  Appellant.  Latour's  Judicial 
Maxims,  I.  242. 

10.  In  this  case  the  mortgagee  claims  to  hold  from  a  person  represented 

by  the  Plaintiff,  and  the  settlement  was  made  with  her  expressly 
as  mortgagee.  But  the  Judge  held  the  mortgage  deed  to  be  a 
fraudulent  contrivance  of  the  Defendant's  husband.  There  has 
therefore  been  no  bond  fide  possession  of  any  kind  by  the  Defend- 
ant. The  Judge's  decision  in  favour  of  the  Plaintiff  confirmed. 
—26th  April  1869,  Case  160.     Sev.  S.  D.  A.,  Ben.  Rep.,  v.  669. 

11.  A  deed  of  sale  conveyed  real  estate,  the  property  of  a  Defendant  in 

a  suit  then  pending  in  the  Supreme  Court  at  Bombay.  Held,  in 
the  absence  of  satisfactory  evidence  of  a  bond  fide  consideration 
having  been  paid  by  the  vendee,  to  be  fraudulent  and  void,  as 
against  the  creditors  of  the  vendor,  and  to  have  been  executed 
for  the  purpose  of  defeating  a  sequestration.  Held,  also,  that  a 
party  in  possession  under  such  a  deed  was  not  entitled  to  any 
allowance  for  sums  expended  by  him  for  improvements  upon  the 
estate.— 11th  Feb.  1864.     Moore's  Ind.  App.,  VI.  27. 

12.  Transfer  of  property  by  a  judgment-debtor  to  his  wife  after  decree 

passed,  disallowed  on  the  presumption  of  fraud. — 20th  Jan.  1863. 
Dec.  S.  D.  A.,  Ben.,  69. 

13.  In  a  case  between  a  Mahomedan  and  Hindus,  it  was  decided,  that  a 

suit  cannot  be  entertained  by  a  Court,  when  brought  by  a  party, 
who  admits  in  his  plaint,  that  he  employed  the  Defendant  to  make 
a  benami  purchase  of  an  estate  on  his  behalf,  at  a  sale  for  arrears  of 
revenue,  to  establish  his  right  to  the  estate,  against  such  defendant, 
who  declare^  the  purchase  made  by  him  under  Reg.  XI  of  1822, 
to  be  bond  fide.  The  Plaintiff  as  contravener  of  the  law  cannot 
be  aided  in  the  recovery  of  the  property,  and  it  makes  no  differ- 
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ence  if  his  opponent  is  in  the  same  predioameni. — 7th  Dec  1853. 
Deo.  S.  D.  A.,  Ben.,  961. 

14.  The  fact  of  important  deeds  connected  with  the  purchase  and  snbae- 

qaent  nse  of  the  property  being  in  possession  of  tha  Defendaote, 
held  to  be  proof  of  proprietary  right,  and  that  the  purchase  was 
made  henami,  in  the  name  of  the  ostensible  parchaser. — 16tk 
April  1855.     Dec.  S.  D.  A.,  Ben.,  145. 

15.  Held,  that  however  objectionable  the  system  of  benami  transaciloss 

may  be  in  theory,  it  is  legal  and  in  common  use.  It  was  oonae- 
qaently  incumbent  on  the  Judge  (of  the  lower  Court)  to  recogntie 
it,  and  to  follow  those  rules  in  discovering  the  merits  of  the  parti- 
cular transactions  before  him,  which  have  been  prescribed  by  the 
precedents  of  the  Privy  Council  and  of  this  Court.  HM  f  urikiier, 
that  in  the  present  case,  in  which  the  Plaintiffs  filed  the  origin^ 
deed  of  sale,  the  receipt  for  the  purchase  money  and  vanons-otfaer 
documents,  and  in  which  they  allege,  that  though  the  purohase 
was  made  in  the  name  of  B,  the  real  purchaser  was  their  ancestor 
A,  and  that  B  was  a  mere  trustee  for  A,  in  jirhom  rested  the  bene- 
ficial ownership,  it  was  incumbent  on  the  Plaintiffs  to  prove  the 
payment  of  the  purchase  money  by  them,  and  if  they  did  ao,  anj 
subsequent  acts  done  in  the  name  of  the  nominal  owner  would  be 
explained  by  reference  to  the  original  transaction ;  whereas,  if  they 
cannot  prove  that  payment,  their  case  must  necessarily  &dL— 
15th  Feb.  1859.    Dec.  S.  D.  A.,  Ben.,  139. 

Note. — However  opposed  Benami  or  Farzi  documents,  may  bo  to  tlie  ideas  of  a 
European,  it  is  an  indisputable  fact  thafc  the  practise  of  execatiog  dooameBki 
in  favor  of  a  party  who  has  no  beneficial  interest  in  the  transaction,  is  still  retj 
common.  Doonments  whose  gennineneas  there  was  no  reason  to  doubt,  lia^ 
even  been  known  to  have  been  drawn  out  in  favor  of  a  Hindoo  Deity.  Tksi 
eminent  oriental  scholar,  Mr.  0,  P.  Brown,  of  the  Madras  CiTil  Sernee, 
observes  at  page  212  of  his  Telagn  Grammar,  ''In  some  bonds  the  name  of 
the  lender  is  omitted,  and  in  lien  of  it  is  written  the  name  of  some  oelelmied 
merchant  or  opulent  person  who  has  nothing  to  do  with  the  transaotion.  Tliii 
singnlflkr  castom,  still  prevalent  at  Masniipntam,"  (where  Mr.  Brown  was  Jadge, 
and  he  might  with  truth  have  added,  throaghont  the  Northern  CiroaoJ 
"  originated,  it  would  seem,  under  the  Mussulman  Government,  when  to  bs 
known  as  a  money  lender  was  dangerous.  So  current  is  the  custom  that  tlis 
defence  never  objects  to  the  bond  on  the  ground  that  the  real  name  of  the  Isndsr 
is  omitted."  The  custom  is  not  confined  to  bonds  alone,  but  to  doenmants  of 
almost  every  description.  The  progress  of  civilization  since  Mr.  Brown's 
tenure  of  office,  has  rendered  defences  more  technical.^ 

FBAUD. 

Vide— Farzi. 

GIFT* — 1*  A  gifii  in  lieu  of  dower  is  not  invalidated  by  the  mamage,  on 
occasion  of  which  the  dower  was  settled,  proving  illegal  by  ilie 
return  of  the  wife's  former  husband,  supposed  to  have  blMil  dead. — 
26th  Nov.  1800.     1  S.  D.  A.,  Ben.  Rep.,  31. 
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2.  Wbere  a  Mahomedan  had  transferrod  by  gift;,  all  the  property  in  his 

possession  to  his  wife,  in  lien  of  dower,  it  was  held  that  snch  gift 
did  not  bar  an  action  against  his  estate,  for  property  wliich  had 
come  into  his  hands  as  execntor. — 8th  Aug.  1806.  I  S.  D.  A., 
Ben.  Rep.,  160. 

iToTX. — It  appeared  from  the  opinions  of  the  law  officers  tbat  a  creditor  could  not 
have  reooyered  against  the  wife  from  the  assets  which  came  into  her  hands  by 
gift  from  her  hnsband,  bat  that  as  he  conld  hare  no  power  to  gire^what  was 
not  his  own,  the  donation  of  any  property,  not  actually  his,  could  be  no  bar  to 
the  sait.  The  Goart,  nnder  this  opinion,  considered  the  amount  of  the  property 
ill  the  hands  of  the  execntor  to  be  unalienable  by  him,  and  proper  to  be  sepa- 
rated and  deducted  from  the  donation^of  his  estate  made  by  him  in  favor  of  hia 
wife.  The  other  point  of  Mahomedan  law  which  came  under  consideration  in 
the  decision  of  the  cause  was  the  limitation  of  legacies  to  one-third  of  the  testa- 
tor's property  exclusiye  of  funeral  charges  and  debts.— Macu. 

3.  Id  a  gift  of  partible  property  division  is  essentially  necessary  prior  to 

delivery.— 13th  Feb.  1827.     4  S.  D.  A.,  Ben.  Rep.,  210. 

4.  Semhle, — There  is  no  difference  with  regard  to  gift  between  the  heirs 
of  a  Mnssnlman  and  a  stranger. — 8th  May  1832.  Sel.  Bep.,  80. 
S.  A.  Bom. 

5  It  was  declared  by  the  law  officer  that  a  gift  of  land,  foimiug  part  of 
joint  property,  to  be  valid  mnst  be  distinct,  and  the  bonndariea 
and  extent  of  the  property  given  be  known. — 31st  March  1796.  1 
S.  D.  A.,  Ben.  Bep.,  12. 

6.  To  render  a  gift  valid  by  the  Mahomodan  law,  it  is  necessary  that 

the  subject  of  it  be  defined  and  distinct,  and  separated  from  all 
other  property  not  intended  to  be  conveyed,  or  which  cannot 
be  lawfully  conveyed  by  gift ;  and  when  four  out  of  twelve  parts 
of  certain  property  intended  to  be  transferred  were  devoted  to 
religious  purposes,  and  which  therefore  could  not  legally  be  trans- 
ferred \hj  gift,  it  was  held  that  the  gift  of  the  eight  portions  was 
invalid,  as  they  were  transferred  simultaneously  with  the  four 
portions,  the  transfer  of  which  was  illegal.— 2Dd  Aug.  1820.  3 
S.  D.  A.,  Ben.  Bep.,  44. 

KoTB. — In  the  case  of  a  gift  made  to  two  or  more  donees,  the  interest  of  each  mnst 
be  defined  either  at  the  time  of  making  the  gift  or  on  delivery.  Prin.  60. 
There  was  another  objection  against  the  gift  in  this  case  whioh  was  not  noticed 
by  the  parties,  but  which  would  have  equally  operated  against  the  appellant ; 
namely,  tbat  Uie  donor  did  not  relinquish  possession  during  his  lifetime,  and 
the  suit  between  the  same  parties  for  the  personal  property  was  decided  in 
favor  of  the  respondent  on  the  same  gronnd. — Maon. 

7.  Seldf  that  the  Mahomedan  legal  objections  of  indefiniteness  does  not 

apply  to  a  gift  under  which  possession  has  been  held  for  upwards  of 
twelve  years.— 19th  Nov.  1822.    3  S.  B.  A.,  Ben.  Bep.,  176. 

8.  In  the  case  of  a  gift,  under  the  Mahomodan  law,  specification  of  the 

property  is  not  requisite,  where  the  gift  comprises  the  wholo  pro- 
perty of  the  donor,  and  is  made  in  favor  of  only  one  donee. — 
10th  Nov.  1835.    6  S.  D.  A.,  Ben.  Bep.,  44. 
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9.  A  gift  is  vitiated  by  confoBion.— BOth  Jaly  1813.    5  S.  D.  A.,  Ben. 
Bep.,  136. 

10.  But,  aemhlei  the  Court  will  consider  that  a  gift  for  a  consideraiion  is, 

in  effect,  a  Bale  and  pnrcbase,  and  is  not  vitiated  by  oonfasion  of 
property,  or  defect  of  possession,  according  to  the  MabomedsB 
law.— 28th  Nov.  1832.    6  S.  B.  A.,  Ben.  Bep.,  239. 

11.  The  Mahomedan  law  recognizes  a  distinction  between  a  gift  for  a 

eofuideration  (Hibeh-bil-i-waz),  and  a  gift  on  consideration  of  & 
return  (Hibeh*ba-shar-tul-iwaz) ;  the  latter  is,  the  former  it  wi^ 
vitiated  by  confusion,  and  non-possession. — 24th  April  1833.  5 
S.  D.  A.,  Ben.  Eep.,  296. 

12.  Seizin  of  the  donee  is  not  requisite  by  the  Mahomedan  law,  in  oider 

to  render  a  Hibeh-bil-i-waz,  or  gift  for  consideration  valid.— 
18th  Nov,  1796.     1  S.  D.  A.,  Ben.  Rep.,  10. 

13.  In  a  suit  for  lands,  to  which  the  Defendant  pleaded  a  title  under  a  gift 

fi*om  his  wife,  lately  deceased,  made  some  years  previous  to  hst 
death,  the  question  was  whether  there  had  been  possession  onda 
the  g^t  sufficient  to  give  validity  to  the  gift  under  the  Mahomedan 
law.  Held,  that  delivery  of  seizin  was  sufficient,  and  continued 
possession  was  not  necessary. — 31st  March  1796.  1  S.  D.  A.,  Ben. 
Rep.,  12. 

14  The  gift  of  a  portion  of  landed  property,  without  distinct  allotment 
of  it,  and  delivery  of  seizin  to  the  donee,  is  not  valid  in  Maho- 
medan Law.— 27th  Juye  1799.  1  S.  D.  A.,  Ben.  Bep.,  24. 
9th  Aug.  1799.    BmI.,25.    27th  Nov.  18051    I6ii.,  113. 

NoTl.— Aooording  to  the  Mahomedan  law,  as  asoertained  in  the  case,  seisin  or  poMM- 
Bion  by  the  donee,  is  indiBpensable  to  the  complete  effect  and  validity  of  the 
gift  in  his  favor.  Another  point  of  law  which  came  nnder  oonsidexatioD,  bat 
which  did  not  inflaence  the  deoea8ed»  is  the  validity  of  a  joint  fdft  without  dis- 
crimination of  shares.  The  anthoritiea  of  Mahomedan  law  djAsr  on  thia  ques- 
tion, hot  the  prevailing  authorities  admit  the  validity  of  snob  a  gift.  Bat  it 
wonld  not  be  valid  for  property  indaded  in,  or  inseparately  attMfaed  to,  that 
of  another  person  (so  as  to  be  nndefined).— -Morley. 

15.  Possession  is  an  indispensable  part  of  a  gift,  which  is  not  valid  wi(]i- 

out  it.— 19th  Jan.  1824.    2  Boit.,  648.    S.  A.,  Bom. 

16.  SemhUi  a  gift  made  at  the  point  of  death  is  not  valid,  even  to  pass 

one-third  of  the  property,  without  possession  being  given. — 8th 
May  1832.    Sel.  Bep.  80.   S.  A.,  Bom. 

17.  Under  the  Mahomedan  law,  seizin  by  the  donee  is  essential  to  the 

validity  of  a  gift.— 20th  April  1840.    6  S.  D.  A.,  Ben.  Bep.,  286, 

18.  An  unconditional  gift,  without  consideration  is  valid,  though  the 

donee  be  not  of  kin  to  the  donor ;  and  cannot  be  retracted  where 
a  transfer  has  been  made  by  a  donee  to  a  third  person,  or  wheie 
the  donee  has  improved  the  gift,  or  where  the  donor  and  donee 
are  spouses.— 26th  April  1834.    5  S.  D.  A.,  Ben.  Rep.,  355. 
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19.  If  after  the  exeoaiion  of  a  deed  of  gift,  possession  be  also  given,  the 

gift  cannot  be  revoked. — 9th  January  1835.  6  S.  D.  A.,  Ben. 
Rep.,  16. 

20.  If  none  of  the  legal  obstacles  to  the  resumption  of  a  gift  exist,  the  Civil 

Gonrts,  on  application  being  made  by  the  donor,  will  grant  per- 
mission to  resnme  the  gift,  and  not  call  for  evidence  as  to  the 
cause  of  desire  of  resamption ;  and  such  permission  is  legal  and 
valid.— 7th  Nov.  1837.    6  S.  D.  A.,  Ben.,  189. 
Not B.— The  Kasi  stated  thai  the  legal  obstaolea  to  the  resompiion  of  a  gift  are  seren : 

1.  The  inoorpoiation  of  an  inoreaae  with  the  gift. 

2.  The  death  of  either  of  the  parties  to  the  gift. 

3.  A  retarn  of  the  coDsideration  by  the  donee  to  the  donor. 

4.  Alienation  of  the  gift. 

6.    The  parties  being  hnsband  and  wife. 

6.  Relation  within  the  prohibited  degrees  of  marriage. 

7.  Destmotion  of  the  thing  gi^en. 
And  see  likewise  3  Hed.  300,  301. — Morley. 

21.  The  widow  of  a  Mussulman  claimed  the  estate  of  her  husband,  who 

died  twenty-six  years  before,  under  a  gift  from  him  in  lieu  of  dower 
(Hibeh-bil-i-waz)  dated  2  years  before  he  died.  There  was  no 
possession  on  her  part  since  his  death  ;  and  her  son,  in  the  interval, 
by  her  direction  had  sued  and  obtained  judgment  as  heir  to  his 
father's  estate.  Such  having  been  the  case,  the  law  officers  held 
that,  under  the  circumstances,  the  widow  was  estopped  from  claim- 
ing  under  a  gift  from  her  husband,  thoi:^h  she  might  come  in  for 
her  share  as  one  of  the  heii*s. — 18th  Nov.  1795.  1  S.  D.  A.,  Ben. 
Rep.,  10. 

22.  A  deed  of  gift  from  a  father  to  his  minor  son  for  property,  of  which 

possession  was  not  delivered  at  the  time  of  the  gift,  or  during  the 
father's  life  (about  four  years  beyond  the  date  of  it,}  was  held  valid ; 
for  the  son  being  a  minor,  it  was  presumed  that  the  father  was 
trustee  for  him.  One-fourth  of  the  property  conveyed  by  the  gift 
was  adjudged  to  the  son's  widow,  as  his  heir,  in  addition  to  her 
dower.— 26th  Nov.  1800.     1  S.  D.  A.,  Ben.  Rep.,  31. 

23.  At  the  suit  of  a  widow  against  the  brother  of  her  hnsband,  for  her 

husband's  estate,  under  a  deed  making  a  gift  to  her  of  all  his  pro- 
perty in  lieu  of  dower,  it  was  adjudged  that  the  widow  was  entitled 
to  take  under  this  deed  all  property  possessed  by  the  husband  at 
the  date  of  its  execntion,  and,  in  the  property  subsequently  acquir- 
ed, had  a  right  to  share  as  an  heir. — 14th  August  1801.  1  S.  D. 
A.,  Ben.  Rep.,  52. 

24.  A  deed  of  gift,  by  a  woman  to  a  minor,  received  into  her  family  as 

an  adopted  son,  for  property  of  which  possession  was  not  delivered 

.  at  the  time  of  the  gift,  or  during  tlie  life  of  the  donor,  who  retained 

•possession  of  it  in  behalf  of  the  said  minor,  was  held  to  be  valid 

and  complete  in  law,  notwithstanding  that  the  father  of  the  said 
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minor  was  alire ;  hub  a  okim  ander  ikai  inaimiBent  to  %  poHid 
of  a  joiut  undivided  estate  w&»  rdeoied,  the  gift  oi  such  properi 
being  invalid  according  to  the  Mahomedan  law* — drd  l£»y  1811 
2  S.  D.  A.,  Ben.  Eep.,  180. 

25.  When  a  gift  was  not  in  the  form  of  a  Hibeh  nameh,  and  was  in 

language  obscure,  yet  as  it  contained  the  words  d^eh  shad, 
was  given*'  (by  me,)  the  deed  was  declared  to  be  good  and, 
—9th  Jan.  1822.     2  Borr.,  179.    S.  A.,  Bom. 

26.  Where  a  widqw  claimed  recovery  of  her  late  husband's  effects  fraa 

the  widow  of  her  step-son  ;  the  latter  produced  a  deed  of  gift  If 
the  husband  in  her  favor,  in  reversion  from  his  oven  daughter,  ad 
an  acquittance  from  the  mother-in-law.  It  was  held  doatefs^ 
whether  the  deed  of  gift  was  not  invalid,  as  not  being  followed  :? 
possession,  or  whether  it  might  not  come  under  the  denominatka 
of  a  will,  as  providing  for  the  disposal  of  property.  The  majo^ 
of  the  authorities  were  against  the  validity  of  the  deed  amd  tie 
Coart  reserved  the  point,  holding  that  the  claim  of  the  mother-^- 
law  was  untenable  on  account  of  the  Farikh  Ehat. — 28th  Maztt 
1822.    2  Borr.,  153.    S.  A.,  Bom. 

27.  A  filed  a  suit  for  the  removal  of  a  notice  of  mortgage  laid  bj  B  oni 

house  bestowed  in  gift  by  the  former  owner  uudor  a  Hibeh  naaxi 
to  A.  B  urged  that  the  donee  only  held  the  house  in  moHgage  d 
B's  ancestors ;  bat  failing  to  produce  any  dooumentary  eTidoioe  a 
proof  of  the  alleged  mortgage,  the  Hibeh  nameh  (in  which  tLe 
former  owner  declared  the  house  to  be  his,  and  which  was  proved 
to  have  been  executed  in  a  public  manner  many  yeare  back)  wm 
declared  to  be  valid,  and  it  was  decreed  that  the  notice  of  morigag« 
should  be  removed,  and  B  restrained  from  all  further  molestatki 
to  A's  i-ight  of  ownership.— aOth  May  1822.  2  Borr.,  269.  &  A, 
Bom. 

28.  Where  a  widow  claimed,  under  a  Hibeh  nameh  bv  her  husband  a 

her  favor,  to  prevent  the  sale  of  her  husband's  house,  attaohed  in 
execution  of  a  decree  against  him ;  it  was  held,  that  as  the  property 
given  had  not  been  transferred  to  the  possession  of  the  donee,  ba: 
had  remained  until  the  attachment  partly  in  the  hands  of  the  donor 
and  partly  in  those  of  his  cousin,  tne  Hibeh  nameh  was  invalid.— 
26th  July  1823.    2  Borr.,  611.     S.  A.,  Bom. 

29.  A  Hibeh,  or  gift,  is  fixed  by  the  Ijab-i-kabul,  or  "  aooeptanoe  of  tbc 

verbal  gift"  and  a  Hibeh  nameh,  in  which  the  Ijab,  or  **  verbd 
offer,"  alone  is  written,  not  the  acknowledgment,  or  kabul,  and 
which  is  not  followed  by  possession,  is  invalid,  and  cannot  be  exe- 
cuted.—2  Borr.,  611.     S.  A.,  Bom. 

30.  Land,  being  joint  pi*operty,  cannot  be  bestowed  by  a  Hibeh  nameb  ; 

but  if  the  donor  having  separated  his  share,  should  give  it  awaj, 
and  the  donee  should  take  possession^  the  gift  would  then  be  valii^ ; 


Digitized  by 


Google 


DIGEST  OF  OASIS.  495 

[PT — continued, 

for  by  the  MaboiBedan  law,  possession  is  an  indispensable  part  of  a 
gift,  which  is  not  valid  without  it.  And  in  a  suit  bj  a  Maho- 
medan  against  the  heirs  of  a  woman  deceased,  for  her  wazifah 
lands,  his  property  under  a  deed  of  gift  executed  by  her  in  his 
faTor,  the  Court  h^U^  that  possession  of  the  lands  by  him  not  being 
proTcJd,  or  that  he  enjoyed  any  income  from  them,  dismissed  the 
suit.— 19di  Jan.  1824.    2  Bmt.,  648.     S.  A.,  Bom. 

31*  A  deed  executed  by  a  Mussulman  during  an  illness  of  which  he  dies 
is  good  only  for  one-third, — ^Barwell's  notes^  91.     Sup.  Ct.,  Cal. 

32.  Where  a  third  of  certain  property  had  been  decreed  to  a  Mussulman 
by  tha  Zillah  Judge,  he  claiming  the  whqle  under  a  deed  of  gift 
passed  to  him  from  his  bi*other-in-law  previous  to  his  decease ; 
the  Provincial  Court  reversed  the  decree,  on  the  ground  that  the 
donee  had  not  exercised  ownership,  and  was  not  entitled  even  to 
the  one-third  share ;  but  on  appeal  it  was  held^  that  as  the  donee 
was  now  left  in  a  woi*se  position  than  he  was  in  before  he  appealed, 
and  as  the  Provincial  Court  had  decided  on  a  point  not  referred 
to  them,  the  decree  of  the  Provincial  Court  should  be  amended, 
80  far  as  to  confine  its  operation  to  two-thirds  of  the  property,  the 
claim  to  which  had  been  thrown  out  by  the  Zillah  Judge's  decree, 
deciding  that  the  donee  was  not  entitled  to  possess  those  two- 
thirds  ;  but  with  r^ard  to  the  remaining  one-third  it  was  decided, 
that  has  neither  party  had  appealed  from  that  part  of  the  decision 
it  should  remain  in  force  until  brought  before  the  Court  in  regular 
form.  Costs  in  the  Lower  Courts  were  decreed  to  be  discharged 
from  the  estate,  but  in  the  Upper  Court  to  be  defrayed  by  the 
appellant.— 8th  May  1832.    Sel.  Rep.,  80.   S.  A.,  Bom. 

33.  Semble. — A  Mussulman  making  a  deed  of  gift  upon  his  death-bed, 

the  deed  cannot  hold  good  further  than  it  may  be  considered  a 
bequest,  by  whidh  a  man  who  has  heira  can  bequeath  only  one- 
third  of  his  property  to  a  stranger,  and  then  the  party  in  whose 
favor  it  was  passed  would  be  entitled,  without  the  consent  of  the 
heirs,  to  one-third  of  the  property,  whatever  it  might  be,  after  all 
other  claims  on  the  estate  had  been  liquidated.    Ibid. 

34.  Semble, — If  one  of  the  heirs  of  a  Mussulman  passing  property  by 

deed  of  gift  to  a  stranger,  admit  the  gift,  it  will  hold  against  his 
share.    Ibid. 

35.  A  sued  B  for  a  share  of  certain  properties,  under  a  deed  of  gift,  for 

a  oonsidei-ation  executed  by  B's  mother.  B  alleged  that  a  forged 
deed  in  this  form  had  been  substituted  for  a  gift  in  the  ordinary 
form,  because  the  latter  was  vitiated  by  confusion  and  defect  of 
possession.  He  further  alleged  that  the  consideration  was  fictiti- 
ous. The  Sudder  Dewanny  Adawlut  decreed  A's  daim  on  proof 
of  the  deed,  and  did  not  try  the  fact  of  consideration. — 28th  Nov. 
1832.    5  S.  D.  A.,  Ben.  Sep.,  239. 
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36.  A  Kabin  nameb,  or  deed  of  marriage  seitleraeat,  conlaiDii^  a  gift  bj 

tbe  bnsbaud  to  his  wife  of  the  whole  property  possessed  by  him, 
or  which  thereafter  might  come  into  his  possession,  is  valid  ia 
regard  to  the  property  in  the  actual  possession  of  the  husband  at 
,  the  time  of  the  execution  of  the  deed,  but  not  in  r^;ard  to  propertj 
acquired  subsequently  by  him,  not  existent  property  not  beio^ 
capable,  under  the  Mahomedan  law,  of  being  made  the  subject  of 
a  gift.— 30th  June  1835.     6  S.  D.  A.,  Ben.  Bep.,  30. 

37.  Held,  that  a  deed  of  gift  of  real  property,   legally    ezeoated^  ii 

valid  against  a  deed  of  dower,  previously  executed  by  the  same 
individual  in  favor  of  his  wife,  in  which  a  sum  of  moneys  ia 
specified  as  due  to  her,  without  mention  of  a  pledge  of  real  prop^ij 
as  security  for  the  dower  debt.— 18th  July  1837.  6  S.  D.  A^  Ba. 
Rep.,  177. 

38.  A  deed  of  gift  for  a  consideration,  bond  fide  executed  by  a  trader  to 

his  wife,  such  trader  not  being  shown  to  be  in  debt  at  the  time, 
or  that  he  executed  it  in  contemplation  of  insolvency,  is  good 
against  subsequent  dispositions  of  the  property.  Such  a  deed 
of  gift  by  the  Mahomedan  law,  must  be  construed  according  to 
tbe  rules  affecting  the  laws  of  sale,  and  the  validity  of  a  sale  ia 
derived,  not  from  the  seizin,  but  from  the  contract. — Ist  Tern 

1843.  1  Fulton,  152.     Sup.  Ct.,  Cal. 

39.  A  deed  of  adoption  by  a  Massnlman,  declaring  that  the  adopted  son 

should  "  succeed  to  his  property  and  title,"  was  held,  on  appeal, 
to  be  inoperative  and  void,  either  as  a  deed  of  gift,  or  a  testamen- 
tary disposition,  no  delivery  of  possession,  and  relinquishment  by 
the  donor,  or  seizin  by  the  donee,  having  taken  place. — 6th  Feb. 

1844.  Moore's  Ind.  App.,  245. 

40.  A  Mahomedan  transferred  to  his  wife  all  his  real  and  persona]  pro- 

perty in  lieu  of  dower,  by  virtue  of  a  Hibeh-bil-i-waz,  stipnlatiog 
that  he  should  continue  in  possession,  as  on  the  part  of  his  vaife^ 
until  his  death.  The  deed,  immediately  after  its  execution,  was 
forwarded  to  the  Collector  for  his  information,  and  was  attested 
before  him.  Held,  that  such  a  transaction  was  valid  and  that  the 
gift  was  good  as  against  the  heirs  of  the  donor. — 23rd  Nov.  1846. 
1  Dec.,  S.  D.  A.,  N.  W.  P.,  199. 

Note.— There  is  no  doubt,  that  where  a  bnsband  assigns  over  to  his  wife,  by  deed,  all 
his  property,  moveable  and  immoveable,  in  satisfaotion  cf  dower,  or  in  liea 
thereof,  her  right  is  completely  established  and  the  ownership  of  the  husband 
is  entirely  divested,  and  seisin  is  not  a  requisite  condition.  (Maon.  Piin.  ICah. 
Law,  276.)  Such  an  assignment  is  not  an  absolnte  gift,  in  which  oaae  a  wekan 
would  be  necessary  ;  but  rather  resembles  a  sale  or  exchange,  being  a  gift  for 
a  consideration,  or  Hibeh-biUi-waz,  to  the  validity  of  whidi  potaetsioo  is  not 
essentia]  (Maon.  Prin.,  52, 217, 221, 276,  Note).  If,  however,  a  sate  be  "imper^ 
feet"  (Fasid),  by  reason  of  there  being  such  a  condition  that  either  of  tlM 
parties  to  a  transaction  should  derive  other  advantage  than  snch  as  might  arise 
from  the  commutation  of  g^oods  for  goods,  the  rule  it,  that  snch  impetmt  sale 
confers  no  right  of  property  on  the  purchaser,  until  the  latter  be  aeited  of  Ibe 
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property  with  the  oonsent  of  the  Tendor,  where  the  legal  defect  is  cured,  and 
the  right  of  property  beoomea  complete  in  the  purchaser  (Mao.  Prin.,  42.  B. 
YII,  Baillie'b  Sale,  6  Note).  The  Law  Officers  both  in  the  Lower  Court  and 
the  Sndder  Dewaony  Adawint,  expounded  the  law  as  to  the  curing  of  the  defect 
of  an  imperfect  sale  correctly,  but  tbey  consider  the  aboye  transaction  imper- 
fect, on  account  of  the  stipulation  for  the  possession  of  the  Tender  after  the 
execution  of  the  deed,  which  was  an  advantage  accruing  to  him  other  than  that 
arising  from  the  commutation  of  goods  for  goods.  The  Court  decided  the  case 
in  favor  of  the  wife,  on  the  ground  of  possession,  considering  that  "her 
possession  during  the  life-time  of  her  husband  was  abundantly  proved,  t.e., 
although  her  husband  was  deputed  by  her  to  manage  the  property  on  her 
behalf,  he  only  acted  as  her  agent;  and  that  such  a  circumstance,  to  all  intents 
and  purposes,  can  only  be  regarded  as  her  possession  in  the  light  contemplated 
by  the  law."  But  if  the  condition  of  the  husband  remaining  in  possession  and 
acting  as  his  wife's  agent  rendered  the  sale  imperfect,  as  the  law  officers  con- 
sidered, and  also  gave  the  wife  a  oonstruotive  possession  of  the  property,  as 
held  by  the  Court,  the  agency  clause  causM  and  cured  a  defect  in  the  trans* 
action  at  one  and  the  same  time,  which  would  seem  an  anomaly. — Morley. 

41.  A  Hibeh-bil-i-waz,  alleged  to  have  been  given  to  a  wife  inconBider- 
ation  of  a  claim  for  dower,  was  set  aside  as  fictitious  and  collasive, 
chiefly  on  the  ground  of  an  agreement  taken  at  the  same  time  from 
the  wife  by  her  husband,  so  restrictive  in  its  terms  as  to  be  evi- 
dently framed  for  the  purpose  of  retaining  the  entire  property 
under  the  control  of  the  husband,  from  whom  there  was  in  fact, 
no  more  than  a  nominal  transfer  to  his  wife  in  fraud  of  creditors. 
—8th  AprU  1850.    S.  D.  A.  Dec.,  Ben.,  105.      . 

4^.  The  alienation  of  lands  by  gift,  subsequent  to  a  public  notice  of  sale 
in  execution  of  a  decree,  was  held  to  be  invalid. — 13th  June  1849. 
S.  D.  A.  Dec.,  Ben.,  202. 

43.  Where  a  Mahomedan  woman  in  exchange  for  a  champakali,  or  neck- 
lace gave  half  of  her  property  to  another  person,  on  condition 
that  the  latter  should  not  alienate  it,  but  leave  it,  on  her  death,  to 
two  individuals  named  in  the  deed  of  conveyance ;  it  was  held^ 
that  the  transaction  being  a  gift  for  a  consideration,  was,  accord- 
ing to  Mahomedan  law,  in  reality  a  sale;  that  the  conditions 
of  the  deed  were  not  binding ;  and  that  on  the  death  of  the  vendee 
the  property  would  descend  to  her  heirs,  to  the  exclusion  of  the 
persons  in  whose  favor  those  conditions  were  made. — 5th  Feb. 
1829.    4  S.  D.  A,  Ben.  Rep.,  334. 

44  A  Hibeh  nameh,  alleged  to  have  been  executed  in  favor  of  his  first 
wife,  in  satisfaction  of  her  dower,  by  a  Mahomedan  previous  to  a 
second  marriage,  was  set  aside,  the  Court  observing,  there  are 
means  of  giving  unquestionable  validity  to  documents  of  this 
nature,  unexpensive  and  easy  of  access,  and  if  the  parties  interested 
refuse  to  use  them,  they  cannot  be  surprised  if  the  documents  are 
rejected  by  the  Civil  Courts.  The  well  known  habits  of  the 
.  Mahomedan  population,  in  respect  to  marriage  settlements,  render 
it  incumbent  on  the  Courts  to  guard  with  suspicious  caution  all 
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deeds  connected  with  saoh  ■eiUement0.*-19feh  Sep.  185(X    V  Dec^ 
S.  D.  A.,  N.  W,  P.,  333. 

45.  A  special  Appeal  was  admitted  to  try  whether  the  Jndge'lad  decided 
against  the  gift  in  accordance  with  Mahomedan  law  or  sot,  tlie 
Moulavie  of  the  Court  having  stated  verhallj  to  a  anestion  put  to 
him,  that  the  nsaal  legal  proof  of  a  gift»  of  which  possession,  ii 
the  main  feature,  heing  forthcoming,  a  bnksheesh  pntra^  is  not 
essential  to  its  validity,  even  when  debts  are  due^  and  that  tiie  gift 
therefore  should  be  held  good.  Held,  that  the  exposition  of  tlie 
Mahomedan  law  in  the  Zillah  Gonrt  was  not,  as  stated  byi^ 
Judge,  that  withoat  documentary  evidence  of  property  haTiog 
been  disposed  of,  a  claim  of  having  received  it  in  gift  coMnot  hold 
to  bar  the  right  of  credUori,  but  was  to  the  effect  that  delivery  hj 
the  donor,  and  acceptance  and  possession  by  the  donee,  must  con- 
cur to  make  it  valid.  The  exposition  being  approved  of  by  tin 
Ejvzee,  the  decision  of  the  Prin.  Qud.  Ameen,  who  foond  theie 
essentials  to  the  validity  of  the  gift  had  been  proved^  was  upheld. 
—12th  May  1855.    Morris'  Gases,  S.  D.  A^  Bom.  II,  103. 

4f6.  The  following  question  having  been  put  to  the  Mahomedan  Law 
Officer,  '*  A  Mussulman  on  account  of  old  age  and  infirmly,  with- 
out executing  any  written  deed  of  gift,  or  mortgage,  transfeired 
without  any  specification  of  shares,  (bil  ijmal)  his  landed  estates 
to  his  three  sons  (of  whom  the  defendant  is  one,)  by  means  of  a 
petition  preferred  to  the  Collector.  Two  out  of  the  three  flaas,tt 
their  father's  solicitation  relinquished  the  villages  to  the  hitter, 
bat  the  third  son  refused  to  do  so  representing  that  he  had  gives 
to  his  father  the  surplus  collections  of  the  villages.  Under  these 
circumstances,  is  the  transfer  valid,  or  not,  and  should  ihe  reonsMit 
son  be  made  to  give  up  the  villages  or  otherwise  ?"  The  reply 
was  as  follows  : — *^  The  absence  of  a  written  deed  does  not  inw- 
date  the  transfer,  which  may  be  proved  by  oral  testimony,  with 
or  without,  documentary  evidence ;  therefore,  if  this  person  trass* 
f  erred  his  landed  property  to  his  three  sons,  and  put  eae^  of  ihm 
in  possession  of  his  separate  share^  and  effected  the  registration  of 
each  of  their  names  in  the  place  of  his  own,  and  they  collected 
the  rents,  whether  they  kept  the  same  for  th^oiselves,  or  made 
them  over  to  their  father,  with  their  own  free  will  (tuburroos) ; 
under  such  circumstances,  this  transfer  is  valid,  according  ^ 
Mahomedan  law  ;  and  the  father  has  no  right  to  resume  the  pro- 
perty from  his  sons,  the  relationship  between  the  parties  hmg 
prohibitory  of  such  revocation,  and  the  son  who  declines  to  restoro 
the  estates,  cannot,  legally,  be  compelled  to  do  so."  The  Court 
approved  of  the  exposition  and  acted  thereon. — ^30th  Mmroh  1852. 
Dec.,  S.  D.  A.,  N.  W.  P.,  VII. 

47.  The  Plaintiff  gave  up  her  share  of  an  estate  to  the  Def endant^  on  ood- 
dition  that  if  a  son  should  be  bom  to  the  Defendant  by  bor  hos- 
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band,  the  sbare  sbonld  vest  in  tbe  aoH,  and  in  ibe  event  of  ho  sncb 
son  being  bom,  tbe  sbare  sbonld  t^evert  to  Plaintiff  and  ber  beirs. 
Heldf  that  tbe  gift  was  conditional,  and  tbat  tbe  property  was  taken 
in  trnst  by  Defendant,  wbo  bound  berself  to  restore  it  sbonld  no  son 
be  bom  to  ber  by  ber  busband,  or  sbonld  tbe  possibilifcy  of  snob  an 
event  oease  to  exist— 20tb  May  1852.  Dec.  S.  D.  A.,  Ben.,  437. 
NoTX. — The  Court  abataioed  from  deciding  wbetber  a  Hibba  to  a  party  nnbom,  is, 
nnder  the  Mahomedan  law,  valid  or  not. 

48.  Beldf  tbat  under  tbe  Mahomedan  law,  seizin  is  necessary  to  render 

deeds  of  gift  valid.— 24fcb  Nov.  1853.    Dec.  S,  D.  A.,  Ben.  932. 

49.  Where  there  is,  on  tbe  part  of  a  father  or  other  guardian,  a  real  and 

bond  fide  intention  to  make  a  gift,  tbe  law  will  be  satisfied  without 
change  of  possession,  and  will  presume  the  subsequent  holding  of 
tbe  property  to  be  on  behalf  of  the  minor.  The  rule  of  Mahom^an 
law,  tbat  a  gift  of  Musha  or  an  undivided  part  in  property  capable 
of  partition,  is  invalid,  does  not  apply  to  tbe  case  of  a  gift  of 
definite  shares  in  zemindaries,  which  are  in  their  nature  separate 
estates  with  separate  and  defined  rents,  the  nature  of  the  right  in 
them  being  defined  and  regulated  by  public  Acts  of  tbe  British 
Government,  rendering  such  shares,  even  before  partition  of  tbe 
land,  definite  estates,  capable  of  distinct  enjoyment  by  perception 
of  the  separate  and  defined  rents  belonging  to  them.  AiiiSBOO- 
9I8SA  t;.  Abedoohissa.  15  Ben.  L.  B,.,  67.  L.  R.,  2  I.  A.^  87. 
60.  In  lieu  of  dower — see  Dowbe. 

51.  The  plaintiff's  deceased  sister  in  ber  life-time  was  tbe  owner  of  34 

undivided  shares  in  a  village  which  she  mortgaged  in  1846  upon 
tbe  terms  that  tbe  mortgagee  should  be  put  into  possession,  and 
tbat  he  should  credit  tbe  produce  of  two  shares  on  account  of  the 
mortgage  debt  and  should  pay  the  mortgagor  one  sbare  and  a  half 
for  her  maintenance.  Subsequently,  in  1853,  she  made  an  absolute 
gift  in  writing  of  three  of  the  shares  to  tbe  4tb  defendant  and  bis 
mother.  The  produce  of  the  shares  was  applied  during  tbe  life- 
time of  the  donor  after  tbe  gift  just  as  it  bad  been  before  tbe  gift. 
Held,  tbat  there  was  no  such  surrender  and  delivery  of  tbe  property 
to  the  donee  as  is  requisite  to  make  a  valid  gift  according 
to  Mahomedan  law.  ^hadab  Hussain  Saib  v.  Hussain  Bsgum 
Sahiba.— 1869.    6  Mad,  H.  C.  R.,  114. 

52.  Father,  during  son's  minority,  gave  him  certain  property,  and  on 

delivery  of  possession  got  from  him  a  document  stipulating,  (I)  that 
be  would  not  alienate,  (2)  that  at  bis  death  tbe  property  should 
return  to  the  father.  This  document  was  deposited  with  the  father 
and  not  beard  of  until  tbe  property  was  taken  in  execution  for  the 
son's  debts  many  years  after  the  gift.  Held^  that  by  Mahomedan 
law  as  well  as  by  the  general  principles  of  law,  such  a  restriction 
ou  alienation,  especially  after  tbe  gift  bad  become  complete  long 
before,  is  absolutely  invalid.  Hussain  EIhan  Bahadub  v.  Natebi 
Sbuiivasa  Ohablu.— 1871.    6  Mad.  H.  0.  R.,  356. 
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53.  A  complete  gift  made  and  not  revoked,  is  valid  against  the  creditors 
of  the  donor  and  also  against  snbeeqaent  purchasers  ias  valuable 
consideration  from  the  donor.  H.  H.  Azim  UinnssA  Begum  r. 
G.  Dals.— 1868.    6  Mad.  H.  G.  B.,  455. 

54  Under  the  Mahomedan  law,  "  in  the  instance  of  a  wife  wbo  maj 
give  a  house  to  her  husband,  the  gift  will  be  good  altbongfe 
she  continue  to  occupy  it  along  with  her  iiusband  and  keep 
all  her  property  therein,  because  tbe  wife  and  her  proportj 
are  both  in  the  legal  possession  of  the  husband.  So  alao,  it  bss 
been  held  by  some  that  if  a  father  transfer  his  honae  to  hit 
minor  son,  himself  continuing  to  occupy  it  and  to  keep  hii 
property  therein,  the  g^f  t  is  valid  ;  on  the  principle  that  the  nther 
in  retaining  possession  is  acting  as  agent  for  his  son,  aoocMcdiog 
to  which  doctrine  his  possession  is  equivalent  to  that  of  his  son." 
Reason  requires  that  the  same  principle  should  be  applied  to  tbe 
case  of  a  gift  by  husband  to  wife.  The  wife  may,  according  to 
Mahomedan  law,  hold  property  independent  of  her  huBband  asd 
as  a  husband  may  make  a  valid  gift  to  his  wife,  it  can  onfy  be 
necessary  that  the  gift  should  be  accompmied  with  such  a  change 
of  possession  as  the  subject  is  applicable  of,  and  as  is  consisleiit 
with,  the  continuance  of  the  relation  of  husband  and  wifie.    JMi. 

55.  A  husband  executed  a  JUha  or  deed  of  gift  without  consideration  in 

favor  of  his  wife,  comprising  a  house  in  which  they  were  ressdiDg 
at  the  time,  with  its  furniture  and  two  other  houses.  He  at  tbe 
same  time,  delivering  the  hiha  and  the  keys  of  the  houses"  to  bis 
wife,  quitted  the  house  of  residence,  leaving  her  in  possesaion  of 
the  same.  Held,  that  the  requirements  of  Mahomedan  law  with 
regard  to  gifts  without  consideration,  viz.,  acceptance  and  aeizio 
on  the  part  of  the  donee,  and  relinquishment  on  the  part  of  tbe 
donor,  had  been  complied  with,  though  the  husband  shortiy  a£te^ 
wards  returned  to  the  house,  resided  there  with  his  wife  till  hii 
death,  and  received  tbe  rents  of  other  parts  of  the  property  com- 
prised in  the  hiba.  The  continued  occupation  or  residence  and 
receipt  of  rents  are  in  such  circumstances  to  be  referred  to  tbe 
character  which  the  donor  bears  of  husband  and  to  the  righis  and 
duties  connected  with  that  character.  Amika  Bibi  v.  Ehatua  Bsl 
—1864.    1  Bom.  H.  0.  R.,  157. 

56.  A  gift  of  land  made  by  a  MahomediTn  is  invalid  if  the  interest  of  eacb 

of  the  donees  is  not  defined  by  the  gift.  Semhle ;  That  the  con- 
tinued receipt  by  the  donees  of  the  rents  of  land,  which  had  been  let 
by  them  as  the  managers  of  the  donor,  is  not  a  suf^ent  taking 
possession  to  satisfy  the  requirements  of  the  Mahomedan  law. 
Jethabhai  Bhaiohand  v.  Bai  Lokhu. — 1869.    6  Bom.  H.  0.  &,  25. 

57.  A  and  her  son  B,  departing  on  a  journey,  made  a  conditional  §nft  of 

their  property  to  C.  On  their  return  0,  un^r  the  awara  of  a 
Panchayei,  restored  their  property;  but  by  the  instmmenl  re- 
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conveying  ii,  tbeir  estate  was  limiied  to  a  life-interest  and  tbey 
were  restrained  from  alienating  it.  The  lower  Courts  beld  this 
instrument  to  be  a  deed  of  gift  and  that  the  conditions  attached 
to  the  gift  were  void  by  the  Mahomedan  law.  Held,  on  special 
appeal,  that  the  lower  Courts  were  wrong  in  so  treating  it,  as  it 
was  in  fact  a  compromise,  the  terms  of  which  should  be  carried 
out  and  A  and  B  should  be  restrained  from  wasting  or  alienating 
the  property.— 1869.    6  Bom,  H.  C.  R.,  77. 

58.  Where  a  conveyance  between  Mahomedans,  though  in  form  a  deed 
of  sale,  is  ii^  reality  a  gift,  its  validity  should  be  treated  by  the 
rules  of  law  applicable  to  gifts  and  not  by  those  applicable  to 
deeds  of  sale,  in  determining  whether  the  transaction  is  one  of 
sale  or  gift,  the  intention  of  the  parties  rather  than  the  form  of 
the  instrument  used  should  be  considered.  A  deed  of  gift  in 
English  form,  of  a  house  to  three  persons  as  joint  tenants  (without 
discrimination  of  shares)  is  good  according  to  Mahomedan  law,  as 
it  shows  an  intention  on  the  part  of  the  donor  to  give  the  property 
in  the  whole  house  to  each  of  the  donees.  A  gift  by  a  Mahomedan 
in  Bombay  which  contravenes  the  principles  of  English  Courts  of 
Equity  with  regard  to  gifts  to  persons  standing  in  a  fiduciary 
relation  to  the  donors  will  not  be  upheld.  Where  a  Mahomedan 
lady  conveyed  to  her  confidential  adviser  and  two  other  persons 
the  house  in  which  she  dwelt  by  deed  of  gift  which  (though  read 
over  and  explained  to  her  by  a  derk  who  acted  both  for  the  donees 
and  her)  was  executed  by  the  lady  without  independent  profes- 
sional advice,  and  without  the  advice  of  the  heads  of  her  caste,  it 
was  decreed,  at  the  instance  of  her  heirs  after  her  death,  that  the 
deed  should  be  set  aside.  Bugabai  v.  Ismail  Hamid. — 1870.  7 
Bom.  H.  C.  R.,  27. 

59.  G  executed  a  deed  of  gift  of  his  whole  property  in  favor  of  J.    J 

sued  for  possession  and  obtained  a  decree.  On  the  death  of  G  his 
heir  sued  to  set  aside*  the  deed  of  gift  alleging  that  notwithstand- 
ing the  decree  J  did  not  obtain  possession  till  after  death  of  O, 
and  that  the  deed  of  gift  was  under  the  Imamea  law,  invalid. 
Held,  that  this  miglit  have  been  a  good  defence^On  the  part  of  Q 
to  the  suit  brought  against  him  by  J,  but  that  after  the  decbion 
of  the  suit,  it  was  not  open  to  G  to  dispute  the  title  of  J  nor  was 
it  open  to  his  heir  to  do  so.  Mia  Fubzund  Ali  v,  Mussumat 
Jaffub  Bebie.— 1873.    5  N,  W.  P.,  H.  C.  R.,  118. 

60.  Under  s.  24,  Act  VI  of  1871,  Mahomedan  law  is  not  strictly  appli- 

cable to  questions  relating  to  gifts  arising  in  suits,  but  it  is  equit- 
able between  Mahomedans,  to  apply  that  law  to  such  questions. 
Mttssumat  Shumshool-Nissa  V,  Mussumat  Zohba  Bebeb. — 1873. 
6  N.  W.  P.,  H.  C.  R.,  2. 

61.  Under  the  Mahomedan  law  the  term  *'  Murg-uUmaut**  is  applicable  not 

only  to  diseases  which  actually  cause  death,  but  to  diseases  from 
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which  ifc  is  probahle  that  death  will  ensue  so  as  to  engender  in  tKe 
person  afflicted  with  the  disease  an  apprehensionrof  death.  Under 
the  same  law  a  person  laboring  under  suoh  a  disease  cannot  make 
a  valid  gift  of  the  whole  of  his  property  until  a  year  has  elapsed 
from  the  time  he  was  first  attacked  by  it.  When  a  gift  is  made 
by  a  person  laboring  under  such  a  disease,  it  is  good  to  the  extent 
of  one-third  of  the  subject  of  the  gift,  if  the  donee  has  been  put 
in  possession  by  the  donor.  Mussuhat  Lubbi  Beebes  v,  MussTnur 
BiBBUN  Beebbe.  6  N.  W.  P.,  H.  0.  R.,  169. 
62.  A  deed  of  gift  of  his  estate,  executed  by  a  person  of  somewhat  weak 
mind,  in  favor  of  two  of  his  sons,  one  an  adult  and  the  otliar 
a  minor^  without  division  or  detail  of  their  respective  ahaies, 
whereby  a  younger  son  and  several  daughters  were  excluded  tam 
inheritance,  was  set  aside  by  the  Court  under  the  general  rule  of 
Mahomedan  law  that  anything  which  is  capable  of  division  when 
given  to  two  persons,  should  be  divided  by  the  donor  at  the  time 
of  the  gift  or  immediately  subsequent  thereto  and  prior  to  ilie 
delivery  to  the  doonees,  and  the  special  rule  that  a  gift  of  un- 
divided property  is  absolutely  invabd  where  one  of  the  donees  is 
a  minor  son ;  justice,  equity,  and  good  conscience  not  requinng 
under  the  circumstances  of  the  case,  that  the  deed  should^ 
maintained.  K  devised  a  certain  estate  to  his  son  Z,  but  direoied 
that  the  devise  should  only  take  efEect  on  his  death  in  respeot  of 
a  portion  of  the  property  which  was  rent-free  land,  and  that  wi^ 
regard  to  the  remainder,  his  son  A,  should  hold  possession  for  the 
purpose  of  collecting  and  paying  the  Government  revenue  due  on 
both  portions,  without  rendition  of  accounts,  until  such  time  as  Z 
should  have  a  son  competent  to  manage  land-paying  revenue.  Z 
executed  a  deed  of  gift  of  his  estate.  He  never  came  into  posses- 
sion of  the  second  portion  of  the  property.  Held,  with  refaonce 
to  the  question  whether  the  donor  had  fulfilled  the  requirements 
of  Mahomedan  law,  by  putting  the  donees  into  immediate  posses- 
sion, that  the  deed  having  operated  in  respect  of  the  first  portion 
of  the  property  which  Z  had  become  possessed  of  unaer  iiie 
will,  operated  in  respect  of  the  second.  Nizamuddin  v,  MtSSUMAT 
Zabeda  Bibi.— 1874.    6  N.  W.  P.,  H.  C.  R.,  338. 

63-  A  defined  share  in  a  landed  estate  is  a  separate  property,  to  the  gifi 
of  which  the  objection  which  attaches  under  Mahomedani  law  to 
the  gift  of  joint  and  undivided  property  does  not  apply.  JlWiH 
Baesh  v.  Imtiaz  Bbqum.— 1878.    I.  L.  R.,  2  AH.,  93. 

64.  The  provisions  of  the  Mahomedan  law  applicable  to  gifts  made  by 

person  laboring  under  a  fatal  disease  do  not  apply  to  a  si^cal]^ 
gift  made  in  lieu  of  a  dower-debt  which  is  really  of  thie  nakire  of 
a  sale.     Ghulau  Mustafa  v,  Hubmal.     I.  L.  R.,  2  All.,  854. 

65.  A  Mahomedan  bequeathed  his  property  to  hid  two  nephewi^  K  and 

A  as  joint  tenants.    A  died,  leaving  a  widow  and  a  dat^kter,  wfco 
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oODtinaed  to  be  joint  tenanta  with  K,  bnl  the  latter  oontinued  in 
exclasiye  possession  of  the  property,  subject  fco  anj  claim  which 
•  they  might  establish  to  a  share  in,  or  a  change  npon  it.  K  by  a 
written  instrument  made  a  gift  of  that  property  to  his  younger 
son,  the  father  of  the  defendants,  disinheriting  his  elder  son,  the 
plaintiff.  Eeld^  that  the  gift  was  valid,  and  that  the  doctrine  of 
the  Hanif%  though  not  of  thd  Imamia  Code,  that  the  gift  of  a 
share  in  undivided  property  which  admits  of  a  partition  is  cer- 
tainly valid  or  at  least  forbidden,  has  no  application  to  the  gift  of 
property  so  circumscribed.  Gulam  Jafab  v,  Mashidin. — 1880.  I. 
L.  B.,  5  Bom.,  238. 

66.  An  oral  gift  of  an  estate  by  a  Mahomedan  proprietor  in  favor  of  his 

wife,  in  consideration  of  a  dower  of  a  cei-tain  amount.  Held,  that 
the  gift  was  effectively  made.  The  possession  of  the  estate  which 
was  the  subject  of  gift,  having  been  changed  in  conformity  with 
the  gift^  that  change  of  possession  would  have  been  sufficient  to 
support  it,  even  without  consideration.  Kamab-um-Nissa  Bibi  v. 
HossiNi  Bibi.— 1880.    I.  L.  E.,  3  AU.,  266. 

67.  One  of  two  brothers,  co-sharers  in  ancestral  lands,  died  leaving  a 

widow,  who  therefore  became  entitled  to  one-fourth  of  her  bus- 
band's  share  of  the  family  inheritance  without  relinquishing  her 
right  to  her  share,  in  lieu  thereof  she  received  an  allowance  of  cash 
and  grain.  The  surviving  brother  made  an  arrangement  with  her 
which  was  carried  into  effect  by  documents.  By  one  instrument 
he  p^ranted  two  villages  to  her.  By  another  she  accepted  the  gift, 
giving  up  her  claim  to  any  part  of  the  ancestral  estate  of  her  hus- 
band. The  first  instrument,  inter  alia,  stated  as  follows : — "  I 
declare  and  record  that  the  aforesaid  sister-in-law  may  manage 
the  said  villages  for  herself  and  apply  their  income  to  meet  her 
necessary  expenses  and  to  pay  the  Government  revenue."  Held^ 
that  these  words  did  not  cut  down  previous  woi-ds  of  gift  to  what 
in  the  Mahomedan  law  is  called  an  arial ;  and  that  the  transaction 
was  neither  a  mere  grant  of  a  license  to  the  widow  to  take  the 
profits  of  the  land  revocable  by  the  donor,  nor  a  grant  of  an  estate 
only  for  the  life  of  the  widow.  It  was  a  hibha-hiUitoaz  or  gift  for 
consideration,  granting  the  villages  absolutely.  Mahomed  Faiz 
Ahmad  Khan  v.  Gulam  Ahmad  £[han. — 1881.  L  L.  R.,  3  All., 
490;  L.R.,8I.A,25. 

See  Bansob,  878.  * 

ACOOEDING  TO  THE  IMAMEYAH  DOCTRINE. 

68.  By  the  law,  as  received  by  the  Shia  Sect,  gift  of  an  aliquot  part 

of  an  undivided  whole  is  valid,— 29th  May  1832.  5  S.  D.  A., 
Rep.,  273. 

69.  According  to  the  law  of  the  Shia  Sect  an  undefined  gift  is  valid.    Ibid,, 

as  cited  in  Ramauttov  Rab  v.  Farbook-oon-nissa.    P.  C.  Cases. 
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NoT^. — Id  a  former  case  (Aceem-oodin  v,  Fiaiima  Beebee.  27ih  Jane  1799.  1 B.  D. 
Ai  Bep.,  24.)  The  law  Officers  of  the  Court,  after  propounding  the  doctrine  of 
the  Snniy  Jariapmdente  as  to  gift  o(  part  of  an  nndivided  whole  and  potses- 
sion,  cited  these  extracts  from  the  Sharaia-aMslam  as  showing  the  doctrine  of 
the  Shia  Doctors  on  the  same  subject — "  As  to  immoveable  and  non-delivenUi 
propertj,  possession  arises,  from  abandonment  of  the  donor.  In  regard  to 
moveable  and  deliverable  things,  it  arises  from  delivery  and  tRMiflfer--giffeo{ 
undivided  property  is  valid,  like  that  of  divided,  and  possession  thereof  is  sfltak* 
lished  by  the  surrender  of  the  whole  to  the  donee.  But  if  the  tenant  in  «» 
nion  refuse,  let  the  donee  direct  him  to  appoint  him  to  be  Agent  for  posseaioii 
should  he  refuse,  let  the  ruler  appoiut  an  Agent  to  hold  for  both,  to  when  ttt 
donor  may  then  transfer.  The  gift  is  not  valid  of  that  of  whloh  poMseriM 
cannot  be  given — ^for  instance,  of  a  bird  in  the  air,  and  of  a  fiah  in  the  ti««r.* 
**  If  he  give  what  the  donor  already  holds,  it  is  valid,  and  there  is  no  aesAlar 
the  permission  of  the  donor  to  take  possession,  nor  that  the  time  clnriBg  irWel 
possession  is  possible  should  have  passed.  But  to  this  latter  positioii  mm 
Jurisprudents  scarcely  incline." — Morley. 

70.  The  owner  made  a  gift  of  a  hoase  to  certain  persona  ^'  for  tiieir  wir 

dence  and  that  of  their  heirs,  generation  aiter  generation"  dedv- 
ing  that  if  the  donees  sold  or  mortgaged  tiie  honae,  he  and  las 
heirs  shonid  have  a  claim  to  the  hoase,  bat  not  otherwise.  AUi 
that  nnder  the  law  of  the  Shiahs  as  well  as  that  of  liho  SnaH 
the  house  passed  by  the  gift  to  the  douees  absolntely,  the  dedtti* 
tion  of  the  donor  as  to  the  effect  of  an  alienation  by  the  doaM 
being  in  the  nature  of  a  commendation,  and  not  having  tiie  cfleel 
of  limiting  the  estate  in  the  house  itself.  Nasib  Husaiv  o*  8o<ffit& 
BiGUM.    I.  L.  R.,  6  All.,  505. 

71.  Heldt  that  a  document  declaring  the  adoption  of  a  son  specified  mA 

appointiDg  "  him  the  owner  of  all  my  goods  and  property^"  mtUjtg 
over  the  property  to  the  said  adoptee  and  constitutinff  lam  hm 
and  possessor  of  all  property  in  prospect  is  a  deed  of  gin  and  B^tt 
will.  Hdd  further,  that  even  if  the  direction  in  this  dooomttitv 
to  making  the  grantee. of  the  document  the  owner  of  the  giaalor^ 
share  in  her  husband's  property  be  regarded  as  a  deolaimtioa  fl^ 
title  such  declaration  had  according  to  Mahomedan  law,  no  r^^SiH^ 
to  create  a  proprietory  right  in  the  said  share  after  the  gfanW* 
death.    Kayabbai  v,  Alam  Khan.    L  L.  B.,  7  Bom.,  170. 

72.  Held,  that  the  owner  of  property  in   possession   of  a  morigagci 

cannot,  under  Mahomedan  law,  make  a  gift  of  it,  though  he  Wtf 
sell  it.  (Kimball,  /.,  dissentiente.)  When  the  donee  is  a  iaia«i 
possession  may  be  had  by  a  Ti'ustee  on  his  behalf.  TtmsnvuOit 
Manohabshah.    I.  L.  E.,  6  Bom.,  650. 

73.  The  rule  of  law  that  no  gift  can  be  valid  unless  the  subject  of  ft  llH^ 

the  possession  of  the  donor  at  the  time  when  the  gift  is  aitd%  Iff 
relation  so  far  as  it  relates  to  land  to  cases  where  the  donor  pro- 
fesses to  give  away  the  possessory  interest  in  the  land  itself,  and  vai 
merely  a  reversionary  right  in  it.  What  is  usually  called  poasetfioB 
in  this  country  is  not  only  (ictiial  or  khas  possession,  hut  isdodestlM 
receipt  of  the  rents  and  profits.     There  is  nothing  in  Mahoitia<hi" 
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law  to  make  the  giffc  of  a  semindari,  a  part  or  the  whole  of  which 
is  let  oat  on  lease  to  tenants  invalid.  Nor  is  there  any  principle 
by  which  to  distinguish  malikana  rights  from  the  right  to  receive 
rents  or  dividends  upon  Government  secnrities,  and  gifts  of  such  a 
nature  may  be^  nnder  ihe  Mahomedan  law,  legally  conferred.  The 
doctrines  of  law  which  lay  down  that  a  gift  of  an  undivided  share 
in  property  is  invalid  because  of  musha  or  confusion  on  the  part  of 
the  donor,  and  that  a  gift  of  property  to  two  donees,  apply  only  to 
those  subjects  of  gift  which  are  capable  of  partition.  Mullick 
Abdool  v.  Malbka.    I.  L.  B.,  10  Cal.,  1112. 

74.  B  owned  a  one-twelfth  share  of  a  muafi  estate  and  a  dweiling-honse. 

As  owner  of  the  latter  she  owned  a  share  iiv*  staircase,  privy  and 
door,  which  were  held  by  her  jointly  with  the  owners  of  adjoining 
dwelling-bouses.  She  made  a  gift  of  her  property,  transferring 
the  dominion  over  it  to  the  donees,  but  reserving  the  income  of  the 
share'  of  the  moafi  for  life,  and  stipulating  ag^ainst  its  alienation. 
Hddf  that  the  gift  of  the  one-twelfth  share  of  the  mnafi  estate, 
being  a  gift  of  a  specific  share,  was  not  open  to  objection  under 
Hahomedan  law,  and  such  gift  was  not  vitiated  by  the  mere 
reservation  of  the  income  of  the  share,  or  by  the  condition  against 
alienation.  Heldy  also,  that  the  gift  was  not  invalid  under  Maho- 
medan law,  so  far  as  it  related  to  the  staircase,  privy,  and  door,  as 
those  things  though  undivided  property,  were  incapable  of  division, 
and  a  gift  of  a  part  of  an  indivisible  thing  was  valid  under  that 
law.    Kasim  Hussein  v.  Shabif-um-Nissa.    I.  L.  B.,  5  All.,  285. 

75.  A  testatrix  was  entitled  to  Government  notes  under  a  gift  coupled 

with  the  condition  that  she  was  to  receive  only  the  interest  daring 
her  life,  and  that  after  her  death  the  notes  were  to  be  held  in 
trust  for  all  her  heirs.  Quasre — Whether,  under  the  Mahomedan 
law,  the  gift  made  to  the  testatrix  was  not  a  gift  to  her  absolutely, 
the  condition  being  void.  Suliman  v.  Dobab  All  I.  L.  B.,  8  Cal., 
1 ;  L.  B.,  8  I.  A.,  117. 

76.  The  policy  of  law  is  to  prevent  a  testator  interfering  by  will  with  the 

course  of  the  devolution  of  property  according  to  law  among  his 
heirs.  But  this  policy  may  be  defeated  by  a  conveyance  by  deed 
of  gift  either  with  or  without  consideration.  In  the  latter  case 
the  deed  is  invalid,  unless  accompanied  by  delivery  of  the  thing 
given :  in  the  former  delivery  is  not  necessary  and  no  question 
arises  as  to  adequacy  of  consideration;  but  there  must  be  an 
actual  payment  of.  consideration  by  the  donee,  and  a  bond  fide 
intention  on  the  part  of  the  donor  to  divest  himself  in  proesenti  of 
the  property.  Ejsajooboo  Nissa  v.  Boushan  Jehan.  I.  L.  B., 
2  Cal.,  184;  L.  B.,  3  I.  A.,  291. 

77.  For  purposes  of  completing  a  gift  of  immoveable  property  by  delivery 

and  possession,  no  formal  entry  or  actual  physical  departui-e  is 
required ;  it  is  sufficient  if  the  donor  and  donee  are  present  on  the 
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premiaes,  and  an  intention  to  transfer  has  been  aneqnivocallj 
manifested.    I.  L.  B.,  9  Bom.,  146. 

78.  The  fact  of  charge  of  possession  from  the  donor  to  the  donee  of  the 

sabject-matter  is  sufficient  evidence  of  the  gift.    I.  L.  B.,  3  AIL,  266. 

79.  Certain  property  was  assigned  to  a  donee  by  a  tamliknama,  which  (iro- 

vided  that  donee  '*  shall  get  possession  of  the  said  share  only  after 
my  (donor's)  death."  Held,  that  the  deed  conld  only  have  Taliditj 
as  a  will ;  as  a  deed  of  gift  it  was  wholly  invalid  for  the  want  of 
acceptance  and  seisin.     KasCm  v.  Shaista  Bibi.     7  N.  W.»  313^ 

80.  A  gift  by  a  sick  person  is  not  invalid  if  at  the  time  be  made  ii^  bd 

was  in  full  possession  of  his  senses,  and  there  was  no  immediaii 
apprehension  of  death.  Ibhbam  v.  Sulemam.  I.  L.  B.,  9  Bool, 
146 ;  Mahohbd  Oulshbbe  v.  Mabiam  Begum.    I.  L.  B.,  3  AIL,  731. 

81.  An  instrument  effecting  the  transfer  of  property  to  donees  subject 

to  the  trast  of  applying  the  profits  of  the  lands,  ^.,  in  perpetnitj 
to  certain  charitable  pnrposes,  is  not  revocable  whether  tbe 
transaction  be  viewed  as  a  pure  trost  or  as  a  gift.  The  power  of 
revoking  gifts  is  ^iven  under  the  Mahomedan  law  only  intheoise 
of  private  gifts  for  the  donee's  own  nse,  no  relationship  exiitiBg 
between  tbe  donor  and  the  donee.  Gulah  Hussaik  v.  Aqi  AiiS 
and  vice  versd.     4  Mad.,  44. 

82.  A  widow  and  purda  nashin  gave,  by  a  hibanama,  an  undivided  shtie 

in  moknrari  and  zemindari  holdings  besides  other  property  not 
reduced  into  possession,  the  whole  of  which  had,  as  a  maUer  ol 
title,  devolved  upon  the  donor  as  a  member  of  a  family  of  wUoh 
the  donees  were  also  members.  Held,  that  the  hibanama  did  sot 
infringe  the  Mahomedan  doctrine  of  Mushea,  as  an  attem]^  to 
make  a  gift  of  an  undivided  share  in  property  capable  of  division; 
it  having  been  settled  that  one  of  two  sharers  may  give  his  shars 
to  the  other  before  division,  whence  it  followed  that  one  of  ihxto 
sharers  might  give  his  share  to  the  other  two.  AkkbnA  Bibi  v. 
Zbifa  Bibi,  3  W.  B.,  37,  referred  to  and  approved.  Held  alsoi  M 
as  the  donor  had  done  all  that  she  could  do  io  perfect  the  eoa- 
templated  gift,  which  was  attended  with  complete  publicity,  and  as 
the  donees  had  afterwards  obtained  possession,  the  fact  of  tho 
donor's  having  been  out  of  possession  and  therefore  not  hsTing 
delivered  it,  did  not,  of  itself  invalidate  the  gift.  Mahomed  Boksb 
Khan  v.  Hosseinb  Bibi.    I.  L.  B.,  15  Cal.,  684. 

83.  Transfer  by  deed  of  gift  to  wife  of  a  pension  drawn  by  a  Mahcm^ 

dan  for  himself  and  other  members  of  the  family,  AaZJ,  not  a  good 
assignment.  Sahib-un-Nissa  Bibi  v.  Hafiza  Bibi;  HaWea  Bm  f* 
Sahib-un-Nissa  Bibi.    I.  L.  B.,  9  AIL,  213. 

84-  A  Mahomedan  executed  in  favor  of  his  wife  an  instrument  irVch 
purported  to  be  a  deed  of  gift  of  all  his  property.  At  the  ioos 
when  he  executed  this  instrument  he  was  suffering  from  in  iOM^ 
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likely  to  have  caused  him  to  apprehend  an  early  death,  and  he  did^ 
in  fact,  die  of  such  illness  upon  the  same  day.  There  was  no 
evidence  that  any  of  hia  heirs  had  consented  to  the  execution  of 
the  deed.  After  his  death  his  brother  sued  the  widow  to  set  aside 
the  deed  as  invalid.  Heldf  that  the  instrument  under  the  circum- 
stances constituted  a  death*bed  gift  or  will ;  and,  as  the  other 
heirs  did  not  consent  thereto,  it  not  only  fell  to  the  ground,  but 
the  parties  stood  in  the  same  position  as  if  the  document  had  not 
existed.    Wazib  Jan  v.  Saiytid  Altaf  Alib.    I.  L.  R.,  9  All.,  357, 

85.  The  law  relating  to  the  validity  of  gifts  of  "  mushaa**  ought  to  be 
confined  within  the  strictest  rules ;  and  the  authorities  shew  that 
possession  taken  under  a  gift,  even  although  that  gift  might  with 
reference  to  mushaa  be  invalid  without  it;  transfers  effectively 
the  property  g^ven,  according  to  the  doctrines  of  both  the  Shia 
and  the  Sunni  schools.  Possession  once  taken  under  a  gift  is 
not  invalidated,  as  regards  its  effect  in  supporting  the  gift,  by  any 
subsequent  change  of  possession.  The  subject  of  the  gift  was 
shares  in  revenue-paying  villages  with  land,  houses,  and  move- 
ables. Of  the  greater  portion  of  this  property  the  donor,  a  mother 
giving  them  to  her  daughter,  had  only  so  far  possession  that  she 
was  in  receipt  of  the  rents  and  profits.  In  the  deed  of  gift  she 
•declared  (thereby  making  an  admission  whereby  her  heir  and  all 
claiming  through  him  were  bound)  that  she  had  made  the  donee, 
her  daughter,  possessor  of  all  the  properties ;  and  she  directed 
that  the  gift  should  be  carried  into  effect  by  the  daughter's 
husband,  who  was  manager  of  estates  on  behsJf  of  both  mother 
and  daughter  before  them.  Held^  in  a  suit  for  the  possession  o£ 
the  property  on  a  sale  by  the  heir  of  the  donor,  brought  by  the 
vendees  against  him,  and  joining  as  defendants  the  heirs  of  .the 
daughter,  then  deceased,  that  sufficient  possession  had  been 
taken  on  behalf  of  the  daughter  to  render  the  gift  effectual,  and 
to  defeat  the  claim  as  against  her  heirs.  Muhammad  Mumtaz  v. 
ZuBAiDA  Jah.     I.  L.  E.,  11  AH.,  460. 

86.  The  fundamental  conception  of  hiba^hil-iivaz  or  a  gift  for  an 
exchange,  as  understood  in  Mahomedan  law,  is  that  it  is  a  trans- 
action made  up  of  two  separate  acts  of  donotion,  i.e.,  of  mutual  or 
reciprocal  gifts  of  specific  property  between  two  persons,  each  of 
whom  is  alternately  donor  and  donee.  It  does  not  include  the 
case  of  a  gift  in  consideration  only  of  a  natural  love  and  affection 
or  of  services  or  ftivours  rendered.  Nor  does  such  a  gift  fall  under 
the  category  of  htba-hiUiioaz  in  its  improper  sense  of  sale ;  but 
it  is  an  oroinary  gift  subject  to  all  the  conditions  as  to  vaUdity 
which  the  Mahomedan  law  provides.  A  gift  of  immoveable 
property  not  at  any  time  in  the  possession  of  the  donor,  but  in 
that  of  a  trespasser,  and  consequently  never  delivered  by  the 
donor  to  the  donee,  is  void.  Rahim  Bakhsh  r.  Muhammad  Hasan. 
Ibid.,  1. 
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87.  By  a  deed  of  gift  daly  eiecoied  and  registered,  a  womaa  ga^e  o&^ 

properfcy  to  plaintiff's  father  who  she  declared  had  alvAj 
protected  her  and  that  she  gave  him  the  property  in  foil  c& 
fidenoe  that  he  would  oontinne  to  do  so.  Held,  tint  |he  gift  I 
not  a  simple  gilt,  was,  at  any  rate,  a  ^  gift  on  siipnlatiDn,'^ « 
that  snch  a  gift,  in  order  to  be  valid,  required  that  seixiii  tibxmi 
be  given  to  the  donee.  The  registration,  of  a  deed  of  gift  be^T<?^ 
Mahomedans  does  not  cure  the  want  of  delivery  by  ibe  dofc^ 
MoouLSHA  V.  Mahomai>  Asheb.    I.  li.  B.,  11  Bom^  517, 

88.  In  1871  H  G,  executed  a  formal  hiba,  or  deed  of  gift^  to  bia  wn; 

of  a  hoose  belonging  to  himself,  bnt  let  out  to  tenants,  and  dei 
registered  the  de^.  In  1876-77  he  caused  the  home  to  be  tns^ 
f erred  into  the  name  of  his  wife  in  the  Municipal  and  fiuaadm 
books ;  but  he  continued  to  oolleot  the  rents  as  prerioosly  ^ 
they  were  entered  in  his  books  and  drawn  upon  for  family  p^*j 

rBB  in  the  same  manner  as  they  had  always  been.  In  1&K%^ 
Q  had  on  account  of  the  rents  <^  the  bouse  prepsvtd  sj 
his  wife's  name  from  1871-72.  Held,  that  the  above  circsB-j 
stances  afforded  sufficient  evidence  cl  possession  having  h^ 
given  to  the  wife  eithw  in  1871  or  1876i,  to  satisfy  ^e  reqi:^ 
ments  cl  Hahomedan  li^.  H  O  b^g  the  busbajid  he  tsc^ 
naturally  continue  to  collect  the  rents  as  her  manager,  even  wka 
he  regarded  himself  as  having  parted  with  the  ownership  ^ 
his  wife,  which  the  above-mentioned  circumstances  snffid^T 
shewed  that  he  did.  In  1883  H  O  executed  a  second  hib^  ^^ 
r^^tered  to  the  wife  of  an  undivided -moiety  of  tbe  boose  b 
which  he  and  she  resided,  and  to  which  H  ^G  and  bis  brotkr 
were  entitled  in  equal  shares.  ,No  partition  had  been  w^ 
between  H  G  and  his  brother,  when  the  former  died.  Eel^ 
that  the  gift  was  invalid,  as  being  a  gift  of  a  mooskaa  or 
undivided  part  in  a  thing  susceptible  of  partition.  Qumt- 
Whether  if  there  had  been  partition  subsequently  to  the  deed,  ihi 
would  or  would  not  have  operated  to  validate  the  gift.  Exsab^ 
V.  HAJiaABAi.    I.  L.  B.,  13  Bom.,  352. 

OUABDIAN — 1.  By  the  Mahomedan  law  a  widow  appointed  guardisii  H 
her  husband  of  their  infant  child  is  entitled,  in  case  of  injaij^ 
disseisin  done  to  the  infant's  property,  to  sue  in  the  infant's  nstx 
alone,  or  eoupled  with  her  own  as  guardian. — Anon.  4th  Ter= 
1813.    East's  Notes,  Case  1. 

2.  The  possession  of  property  by  a  guardian  is  no  bar  to  the  admosir 

of  a  suit  in  formd  pauperis  on  behalf  of  his  ward.  Mr.  Azn 
Sultan,  Pe*r.— 11th  Sept.  1843.     S.  D.  A„  Ben.    Sum.  Cases,  ^ 

3.  The  Begistrar  of  the  Supreme  Court,  Plaintiff  in  a  suit»  as  guardii: 

of  a  minor  (a  Mahomedan  female)  was  nonsuited,  as  sot  legtli/ 
authorized  to  act  in  her  behalf. ~20th  Sept.  1848.  7  S.  D.  A. 
Ben.  Bep.,  559. 
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^OTK. — The  Registrar  sned  as  Adminittrafcor  to  the  estate,  and  gnardian  of  the  Blihor. 
The  Coart  were  of  opinkm  that^  under  6eo.  8  of  Beg.  V  of  1709,  he  coald  not 
institute  a  suit  on  account  of  tlie  minor  without  special  appointment  as 
li^nardian,  or  being  so  according  to  the  llahomedan  law.  Under  that  kiw,  in 
default  of  those  paternal  relations  who,  by  blood,  are  authorised  to  act  as 
gnatdians  to  minors,  the  ruling  power  is  the  guardian. — Morley. 

4.  A  gnardian  appointed  by  Will  cannot  be  remov^  by  sammarj  snit. 

MussUMMAUT  Na2bkb-oo-Nissa,  Peti'.— 8th  Mftrch  1855.  Case 
165,  Oolvin,  J.  Sev,  S.  D.  A.,  Ben.  Rep.,  Ill,  629. 

5.  A  minor,  a  Mahomedan  female,  cannot  execate  a  general  power  of 

attorney  while  in  charge  of  a  duly  appointed  goainlian.     Ibid. 

6.  Held  in  the  cfiso  6i  a  Mahomedao  mother,  who  had  been  divorced 

from  her  hashand,  and  who  was  not  shown  to  be  of  bad  character, 
that  her  claim  to  the  gaardianship  of  their  danghtor,  np  to  the 
age  of  9  years,  was  saperior  to  that  of  the  father. — 30th  January 
1849.     Morris'  SeL  Dec.  S.  A.,  Bom.  Part  II,  19. 

7.  A  gnardian  of  a  minor  having  been  nominated  by  Will,  the  Zillah 

Jndge  has  no  aatfaority  to  interfere.  His  order  inviting  candi- 
dates for  the  office  of  guardian,  reversed  in  summary  Appeal 
preferred  to  the  Bndder  Dewanny  Adawlut. — 30th  April  1858. 
Mahombd  Allt  Chandrarkb,  Petr.  Case  44,  Sev.  Eep.,  S.  D.  A., 
Ben.,  V,  119. 

8.  An  Executor  appointed  by  a  deceased  person  is  chargeable  with  the 

daty  of  defending  Civil  actions  bi*oaght  against  his  children  who 
by  reason  of  minority  are  incapable  of  appearing  in  Court,  and 
defending  themselves,  and,  in  default  of  such  appointment  by  the 
deceased,  the  ruling  power  should  appoint  a  person  for  the  pur- 
pose.—12th  May  1856. ,  Dec.  S.  D.  A.,  N.  W.  P.,  XI,  344. 

9.  For  the  purpose  of  disposing  of  an  infant  in  marriage,  an  uncle  is  the 

guardian  preferentially  te  the  mother,  and  as  regards  the  custody 
of  the  propeHy  of  a  minor,  whoever  has  charge  of  his  or  her 
person  is  the  legal  guardian.     Ibid, 

10.  In  an  absolute  divorce,  the  parties  being  Sunnis,  the  husband  is  not 

entitled  to  the  custody  of  his  infant  daughter  until  she  attains 
puberty.    Hamid  Ali  v.  Iutiazan. — 1678.    I.  L.  B.,  2  All.,  71. 

11.  Where  the  plaintiff  sued  fo^  the  custody  of  her  minor  sister,  as  legal 

guardian  under  Mahomedan  law,  held^  that  the  fact  that  the 
plaintiff  was  a  prostitute  was,  although  under  Mahomedan  law 
she  would  he  primd  faeie  entitled  to  the  guardianship  of  her  minor 
sister,  sufficient  to  disqualify  hor  and  a  sufficient  reason  for  dis- 
missing her  suit.— 1878.     I.  L.  B.,  1  All.,  598. 

12.  The  guardian  of  a  minor  is  competent  to  assert  a  right  of  pre- 

emption and  to  refuse  or  accept  an  offer  of  a  share  in  pursuance 
of  such  a  right,  and  the  minor  is  bound  by  his  guardian's  act  if 
done  in  good  faith  and  in  his  interests.  Lal  Babaddb  Simoh  v. 
DuROA  SiMQH.— 1881.    I.  L.  B.,  3  AH.,  437. 


Digitized  by 


Google 


510  DIOXST  OF  CASKS. 

GiUAXDIAS—coniinued, 

13.  A  child,  tHe  offspring  of  a  Ohristrian  marriage,  was  lira^  after  her 

father's  death  nnder  the  protection  of  her  mother.  A  mstrkd 
man,  a  Christian,  came  to  live  with  her  mother  j  and,  in  order  to 
legalize  their  interconrse,  he  and  the  mother  became  Maliomedini, 
and  were  married  in  Mahomedan  form.  About  three  years  after, 
when  the  child  had  attained  the  age  of  foorteen,  some  ci  ber 
relatives  applied  for  and  obtained  an  order>  louider  Act  IX  o{ 
1861,  that  the  girl  be  removed  from  the  goardiansbip  of  tbe 
mother  and  her  second  husband  and  placed  under  a  Chxiatiii 
guardian.  The  girl  deposed  that  she  wished  to  remain  with  ker 
mother  and  to  become  a  Mahomedan.  Special  leave  having  bees 
given  to  appeal  to  the  Privy  Council,  the  order  was  vphdd. 
Seinnjbb  v.  Ordb.— 1871.    10  Ben.  L.  B.,  125. 

14.  According  to  the  Shiah  school,  a  mother  is  entitled  .to  the  eaaiUdj^ 

her  female  children  unless  she  has  been  guilty  of  uncha^tf.  /" 
re  HossBiin  Bequm.    I.  L.  R.,  7  Cal.,  437. 

15.  A  mother's  title  to  custody  remains  till  the  children  attain  the  age  (rf 

7  years.  An  application  was  made  by  a  father  under  sec  1  ^ 
Act  XI  of  1861  that  his  two  minor  children  aged  respectivelj  12 
and  9  should  be  taken  out  of  the  custody  of  their  moilMr  ai^ 
handed  over  to  him.  Application  rejected  by  District  Judge..  Ob 
appeal  High  Court  held,  that  appellant  (father)  waa  entitied  to 
have  the  children  in  his  custody  subject  always  to  the  prioeiple 
that  there  was  no  reason  to  apprehend  that  they  would  iliei^ 
run  the  risk  of  bodily  injury  and  that  there  are  no  other  leaBOQaUe 
cause  for  refusing  such  an  application.    Inu  v,  Amikls.    I.  L.  ^ 

8  All.,  322. 

16.  The  bi*otber  of  the  mother  of  a  female  minor,  whose  parents  are  cM 

is  entitled,  in  preference  to  a  mere  stranger,  to  the  gnardxamhip 
of  the  property  of  the  minor,  unless  it  be  shewn  that  he  is  in  tooa 
way  unfit  to  take  charge  of  such  property.  In  re  peHtum  cfhiU 
BuESH.    Imam  Buesh  v.  Thjleo  Bibbb.    I.  L.  B.,  9  Gal.,  599.        | 

]  7.  Sale  by  a  guardian  of  property  belonging  to  a  minor  is  not  p^mitied 
otherwise  than  in  case  of  urgent  necessity  or  clear  advantage  to 
the  infant.  A  purchaser  from  such  guardian  cannot  defend  hii 
title  on  the  ground  of  the  bond  fides  of  the  transaction.  An  ddff 
brother  is  not  in  the  position  of  a  guardian  having  any  power  » 
such  over  the  property  of  his  minor  sisters.  Bukshah  v.  MiU^^ 
KooBBi.    3  B.  L.  B.,  a.  C,  423. 

18.  Plaintiff  sued  to  recover  her  husband's  share  in  certain  prbpeti^irhiek 
had  been  sold  during  his  minority  by  his  elder  brother,  the  0^ 
having  been  approved  by  the  Agent  of  the  Government  nndter  idbM* 
management  the  estate  was.  Held^  that  the  sanction  of  tiiexvliBS 
power  was  a  sufficient  authority  for  the  gnardum's  aet  aid  i^ 
proved  distressed  condition  of  the  heirs  at  the  time,  a  aufliMff'* 
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[JAKDlAS—conHnued. 

jnattfioation  tov  tbe  sale  under  Mafaomedan  law.  HasAiN  Begam 
V,  ZiA-UL-NiSA  BiQAM.  I.  L.  R.,  6  Bom.,  467. 
19.  Certain  co-heirs  mortgaged  a  portion  of  the  propei^y  which  had 
descended  to  them  in  common  with  others,  tlieir  infants,  as  heirs. 
The  mortgage  was  for  raising  fnnds  for  the  payment  of  arrears  of 
rent  of  a  patni  talnq,  a  part  of  the  inheritance.  There  was  no 
evidence  to  shew  that  any  other  expenses  were  to  be  met,  what 
that  estate  consisted  of,  or  whether  the  rent  could  or  not  be  met 
without  mortgage.  According  to  Mahomedan  law  the  mortgagors 
were  not  the  guardians  of  the  property  of  the  infants.  Held,  that 
the  shares  taken  by  the  infants  as  heirs  of  the  deceased  were  not 
bound  by  the  mortgagee.  Bhulnath  Det  v.  Ahmed  Hosain.  I. 
L.  R.,  llCal.,417. 

20.  H  being  in  possession  of  real  property  on  her  own  account  and  that 

of  her  nephew  and  niece,  minors,  of  whose  persons  and  property 
she  assumed  charge  as  guardian,  sold  the  property  in  good  faith 
for  yaluable  consideration,  in  order  to  liquidate  ancestral  debts  and 
for  other  necessary  purposes  and  wants  of  herself  and  minora.  JJeZcf, 
that  under  Mahomedan  law  and  according  to  justice,  equity  and 
good  conscience  the  sale  was  binding  on  all  minors.  Hasan  Ali  v. 
Mbhdi  Husain.    I.  L.  R.,  1  All.,  533. 

21.  In  a  case  of  alienation  by  mortgage,  it  was  held,  per  Mahmood,  J. — that 

according  to  Mahomedan  law,  the  surviving  widow,  though  held 
in  respect  by  members  of  the  family,  would  not  be  entitled  to  deal 
with  the  property  so  as  to  bind  them,  and  the  entry  of  her  name  in 
the  revenue  registers  in  the  place  of  her  deceased  husband's  would 
probably  be  a  mere  mark  of  respect  and  sympathy.  Her  position 
in  respect  of  her  husband's  estate  is  ordinarily  nothing  more  or  less 
than  that  of  any  other  heir,  and  even  where  her  children  are  minors, 
she  cannot  exercise  any  power  of  disposition  with  reference  to  their 
property,  because  although  she  may,  under  certain  limitations,  act 
as  guardian  of  their  persons  till  they  reach  the  age  of  discretion, 
she  cannot  exercise  control  or  act  as  their  guardian  in  respect  of 
their  property  without  special  appointment  by  the  ruling  authority, 
in  default  of  other  relations  who  are  entitled  to  such  guardian- 
ship. Even,  therefore,  if  some  of  the  daughters  in  the  present  case 
were  minors  at  the  time  of  the  plaintiff's  mortgage,  their  shares 
could  not  be  affected  thereby.  They  could  only  be  so  affected  if 
circumstances  existed  which  would  furnish  grounds  for  applying 
against  them  the  rule  of  estoppel  contained  in  s.  115  of  the 
Evidence  Act,  or  the  doctrine  of  equity  formulated  in  s.  41  of  the 
Transfer  of  Property  Act,  but  here  no  such  circumstance  existed. 
SiTARAM  V.  Amib  BBauM.    I.  L.  R.,  8  AH.,  324. 

22.  The  grandmother  is  entitled  to  the  guardianship  of  a  minor  female 

child  in  preference  to  the  child's  paternal  uncle,  where  such  child 
although  married  to  a  minor,  has  not  attained  puberty.  Bhoscha 
V.  Elahi  Bux.    I.  L.  R.,  11  Cal.,  574. 
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GUARDIAN— continued. 

23.  The  mother  is  entitled  to  the  custody  of  a  female  minor  wko  has  bo 

attained  her  paberty  in  preference  to  the  husband.    Nob  KiWt  i 
ZULBIKHA  BeBI.      iOi(2.,  649. 

24.  A  father  of  the  Shia  sect  is  entitled  to  the  custody  of  a  daughte 

above  the  age  of  7  years  as  against  the  mother.  The  decision  i^ 
FusBELUH  V.  Ejljo,  (L  L.  R.,  10  Cal,  15)  has  no  applicatioa  to 
case  where  the  father  is  seeking  to  get  the  custody  of  his  daaghtei 
In  re  Mahomed  Amib  Labdli  Bbguh  v.  Mahombd  Amib.  I.  L.  S 
14  Cal.,  615. 

25.  Guardians  are  not  at  liberty  to  sell  the  immoveable  property  of  ihi 

wards,  the  title  to  which  property  is  not  disputed,  except  m 
certain  circumstances    specified  in   Macnaghten's  PrincipleB 
Mahomedan  law,  Chap.  VIII,  cl.  14,     But  where  disputes  ezi» 
as  to  the  title  to  revenue-paying  land,  of  which  part  formed 
ward's  shares,  sold  by  their  guardian,  were  thereby  ended,  sod 
was  rendered  practicable  for  the  Collector  to  effect  a  se^i 
of  a  large  part  of  the  land,  a  fair  price  moreover  having 
obtained,  the  validity  of  the  sale  was  maiutained  in  favor  of 
purchaser  as  against  the  wards  for  whose  benefit  the  transici 
was.     Held,  also,  that  it  was  open  to  the  guardian  to  prove 
real  nature  of  the  sale,  though  sale  deed  aver  a  different  pui 
Kali  Ddtt  Jha  v.  Abdul  All    I.  L,  R.,  15  Cal.,  627* 

See  Infant. 

TTj'ftTeA^  COBPUS.— I*  A  rule  nisi  for  a  habeas  corpus  to  bring  vp  ^ 
illegitimate  infant^  in  the  charge  of  A  B,  having  been  grsnted 
on  the  application  of  the  mother  of  the  child,  was  diacbai^ed,  oa 
its  being  proved  that  ifc  was  more  for  the  benefit  of  the  child  to 
remain  under  the  protection  of  A  B.  Ezparte  Intiazzoon  Nissi 
Bboum.— 14th  ^p.  1814.    2  Str.,  271.     Sap.  Ct.,  Mad. 

HIBBA-RA-SHURT-OOL-IWUZ. 

HIBBA.BIL-IWUZ. 

HIBBA-NAMEH. 
See  Gift. 

HINDOO.— 1-  Heldy  that  the  Defendant  being  a  Hindoo  is  not  entitled  to 
take  a  part  in  a  Mahomedan  festival  (the  Mohorrum). — ^27th  April 
1849.  Morris' SeL  Deo/,  S;  A.,  Bom.  Part  II,  91. 
2.  The  Sudder  Dewannj  Adawlut  at  Calcutta  upheld  the  validity  d  a 
marriage  between  a  Mahomedan  and  Hindu  female. — See  33  Tit.— 
Marbiaoe. 

See  Marriage. 

HOUSE.— I.  A  man  may  raise  the  roof  of  his  own  house  as  high  «a  l» 
pleases,  although  he  has  no  right  to  open  new  doors  and  windows 
overlooking  another  man's  property. — Ist  Oct.  1811.  Vide  Tit— 
Windows.    1  Borr.,  381.  Bom.  S.  A. 
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JSBAND  AND  WIFE. 
See  Mabbuqb. 

J^iEGfrlTIMACY — 1.  The*  plaintiff  E  and  M  were  the  illegitimate  sons 
and  daughter  of  B,  a  Mahomedan  woman.  E  died,  and  after  his 
death,  the  plaintiff  saed  his  widow  and  M,  to  recover  his  share 
of  the  property  of  B  which  he  claimed  as  co-heir  of  E.  He  relied 
npon  a  recital  in  a  petition  in  which  E,  the  plaintiff  and  M, 
describing  themselves  as  the  sons  and  daughter  of  B,  had  prajed 
for  a  certificate  under  Act  XXVII  of  1860.  Held^  that  this  was 
not  such  an  acknowledgment  of  the  Plaintiff  by  E  as  to  constitute 
between  them  the  status  of  full  brotherhood  and  heirahip  by 
Mahomedan  law.  Semble — The  acknowledgment  by  one  man  of 
another  as  his  brother  is  not  by  Mahomedan  law  valid,  so  as  to  be 
obligatory  on  the  other  heirs,  but  is  binding  against  the  aoknow- 
leidger.  Mirza  Himmut  B&haduk  v.  Shauebzadi  Biqum. — 1873. 
13  Ben.  L.  R.,  182. 

See  Inhbeitanoe. 

NTAirr. — 1.  Held^  on  the  opinion  of  the  Kazi-uUkozat,  that  when  a 
Mussulman  girl  approaches  the  age  of  puberty,  and  publicly 
declares  hei*self  to  be  adult,  and  her  outward  appearance  indi- 
cates nothing  to  the  contrary,  her  declaration  must  be  credited, 
for  she  then  becomes  subject  to  all  laws  affecting  adults. — 21st 
May  1840.    2  Sev.    Oases,  299,  S.  D.  A.,  Ben. 

2.  A  father  was  declared  to  be  disallowed  from  filing  a  bill  in  behalf  of 

himself  and  his  infant  children,  without  first  presenting  a  petition 
to  be  appointed  next  friend  to  the  infants.  Macnaghten,  J., 
condemned  the  practice,  and  declared  that  he  would  not  sanction 
it.  NooR  BoHOMAN  V,  Shaik  Ahmbd  Ahmbd. — 3rd  Term  1823. 
CI.  R.,  1829,  268.    Gal.  Sup.,  Ct.     -^ 

Note. — By  the  present  eqaity  mlei,  no  bill  can  be  filed  for  an  iufant,  except  by  leare 
of  fche  Coart,  or  a  Jodge  in  Cbambers,  on  affidavit  Btatiog  why  ifc  ie  for  the 
infant's  benefit.  This  rale  is  peculiar  to  the  Sapreme  Court.  2  Sro.  and  Ry., 
130.— Morley's  Dig.,  vol.  1. 

3.  Where  in  a  marriage  of  two  minora,  the  legal  guardian  of  the  hus- 

band not  having  been  present  at  the  marriage,  and  not  having 
given  his  consent  to  the  dower,  and  the  husband  on  coming  of 
age  had  not  confirmed  his  acknowledgment  of  the  dower ;  it  was 
held  that  the  dower  was  not  demandable  fi-om  the  husband. — 8th 
March  1817.    2  S.  D.  A.,  Ben.  Rep.,  233. 

4.  The  Defendant,  a  minor,  executed  a  bond  for  money  lent,  bearing 

his  seal  and  also  the  signature  of  the  Agent  to  the  Governor- 
General,  and,  after  attaining  his  majority,  paid  certain  money 
in  part  liquidation  of  the  sum  lent.  On  a  suit  for  the  recovery 
of  the  balance,  the  Defendant  pleaded  the  invalidity  of  the  bond, 
in  consequence  of  his  minority  at  the  time  it  was  executed.  Held, 
that  the  agent  must  be  looked  on  as  the  guardian  of  the 
Defendant  at  the  time  the  money  was  borrowed ;  and  as  there  was 
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no  doubfc  that  the  Defendant  absolutely  received  the  money,  snd 
applied  it  to  his  own  nse,  and  had  made  payments  after  attuning 
his  majority,  that  the  bond  was  binding  against  him. — ^28th  June 
1848.     S.  D.  A.,  Deo.  Ben.,  595. 

5.  If  the  minor  be  under  the  tutelage  of  a  guardian  appointed  by  the 

Coui-t  of  Wards,  his  minority  is  considered  to  have  terminated  ai 
the  date  when  such  guardian  shall  be  removed  by  that  Conit.— 
6th  July  1848.     S.  D.  A.,  Dec.  Ben.,  644. 

Note.— Under  Seo.  10  of  Beg.  X  of  1810  (Ben.  Code^»  even  a  manager  is  piohiblted 
fi-om  paying  any  debts  although  adjadged  previons  to  giving  inrormstioa  M 
the  Golleotor,  who  mast  first  report  the  same  to  the  Court  of  Wardfl  wai. 
obtain  their  sanction  for  its  liqaidation. — Morley. 

6.  The  possession  of  property  by  a  guardian  is  no  bar  to  the  admigakm  of 

a  suit  in  formd  pauperis  on  behalf  of  his  ward. — 11th  Sept.  1843. 
S.  D.  A.,  Ben.     Sum.  Gases,  52. 

7.  A  minor,  a  Mahomedan  female,  cannot  execute  a  general  power  of 

Attorney  while  in  charge  of  a  duly  appointed  gaardiaii. — Slh 
March  1855.    Case  165.     Colvin,  J.  Sev.  Bep.  S.  D.  A.,  HI,  6^. 

8.  Heldf  in  the  case  of  a  Mahomedan  mother,  who  had  been  diTOited 

from  her  husband,  and  who  was  not  shown  to  be  of  bad  ehanoter 
.    that  her  claim  to  the  guardianship  of  their  daughter,  up  to  the 
age  of  9  years,  was  superior  to  that  of  the  father.— 30th  Jan,  1849. 
Morris'  Sel.,  Dec.  S.  A.,  Bom.,  Part  II,  29. 

9.  By  Mahomedan  law,  the  period  of  majority  in  males  is  judged  of 
according  to  the  puberty  of  a  person  of  that  persuasion. — 8^1 
July  1857.    Case  312.     Sev.  Bep.  S.  D.  A.,  Ben.,  lY,  851. 

10.  A  party  (a  Mussulman)  who  by  new  agreements  and  publio  acknow- 

ledgments after  attaining  bis  majority,  renews  and  consents  to 
conditions  made  by  his  mother  during  his  minority,  on  his  beUf, 
in  consideration  of  sums  advanced  for  carrying  on  a  litigatioB  in 
which  he  was  interested,  held  by  the  Court  to  be  incompetenl  io 
repudiate  those  conditions,  except  upon  proof  that  the  agreeraeois 
and  acknowledgments  were  obtained  from  him  by  fraudnknt 
misrepresentations  as  to  what  had  been  done  by  the  person  obm- 
ing  on  the  ground  of  such  advances,  in  furtherance  of  his  the  aaid 
party's  interests  in  the  litigation. — Ist  June  1853.  Dec.  S.  D^ A^ 
Ben.,  494. 

11.  In  a  case  wherein  the  validity  of  a  sale  was  questioned  on  the  gremid 

of  its  having  been  effected  by  a  Mahomedan  feniale,  who  was  ^ 
alleged  to  have  been  a  minor  at  the  time,  the  law  Officer  ol  iha 
Court  declared,  that  a  female  is  of  age  after  the  completion  <d  the 
fifteenth  year.— 22nd  Jan.  1857.     Dec.  S.  D.  A.,  N.  W.  P.,  2L. 

12.  Mahomedan  law  fixes  the  age  of  16  as  the  period  of  majority  (ht 

males)  only  conditionally,  on  competency  not  being  maoifgs^  al 
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an  earlier  a^e,  and  Regulation  X  of  1793,  which  fixes  18  as  the 
fall  age  of  Zemindars  under  the  Court  of  Wards,  cannot,  as  urged, 
be  held  to  apply  to  tutelage  imposed  or  removed  by  the  Civil 
Courts  under  Regulation  I  of  1800.— I6th  July  1856.  S.  D.  A., 
Ben.,  569. 

^OTE. — The  Indian  Majority  Act  of  1875,  determines  the  limit  of  minority  in  certain 
cases. 

13.  Shares  of  infants  not  bound  by  mortgage  of  portion  of  estate  by  co- 
heirs under  what  circumstances.  Bhbetmath  Dei  v.  Ahmed 
HoosAiir.— I.  L.  R.,  11  Cal.,  417. 

:nh£Bitance. 

Note. — In  the  Mabomedan  Law  of  Inherifcnnce  as  administered  in  British  India,  we 
find  few  conflicting  doctrines  when  compared  with  the  same  law  in  the  Hindoo 
Code.  This  arises  from  the  former  being  more  defined,  and  based  on  more 
invsriable  principles,  than  the  latter,  besides  being  restricted  in  its  application, 
iti  India,  to  the  tenets  of  the  two  sects,  viz.,  those  of  Aboo  Hnneefa,  and  his 
disciples,  Aboo  Toosaf  and  Mahomed,  and  those  of  the  Imamiyah  or  Shia  sect. 
The  general  law  of  the  country  is,  that  of  Aboo  Hnneefa,  and  no  other  is  ad* 
ministered  in  the  Snpreme  Conrts  in  cases  of  Mnhoraedan  Inheritance.  The 
Imamijah  Codo  is  admitted  by  the  Honorable  Company's  Conrts,  where  both 
parties  sre  Shiahs.— Morley. 

1.  Two-thirds  of  the  property  of  the  deceased,  after  payment  of  debts, 

necessarily  fail  to  the  heirs,  at  law,  notwithstanding  any  bequest 
to  the  coutrary.—9th  August  1799.     1  S.  D,  A.,  Ben.  Rep.,  26. 

2.  The  sisters  of  a  deceased  Mussulman  are  excluded  from  the  inheritance 

by  the  father.— 5th  August  1803.     1  S.  D.  A.,  Ben.  Rep.,  68. 

3.  Parties  related  in  the  male  line  in  the  fourth  degree  of  descent,  to  a 

common  anoestor  who  was  in  the  sixth  degree  of  the  last  legal 
proprietor  of  an  estate,  were  held  to  be  entitled  to  succeed,  to  the 
exclusion  of  one  who  was  only  related  to  such  last  proprietor 
through  females.--5th  August  1805.     1  S.  D.  A.,  Ben.  Rep.,  98. 

4.  Where  a  Mussulman,  shortly  before  his  death,  made  over  his  share 

of  a  Talook  to  his  widow  in  satisfaction  of  dower  settled  on  her  at 
marriajje,  and  she  held  it  till  her  death,  thirty-thi'ee  years  after- 
wards, without  her  title  being  disputed  by  any  of  the  heirs  of 
her  late  husband ;  it  was  held  that  her  heirs  were  entitled  to 
inherit  sach  share  as  having  belonged  to  her. —  22ud  July  1808. 
1  S.  D.  A.,  Ben.  Rep.,  243. 

5.  On  the  death  of  a  person  possessed  of  real  and   personal  property 

without  issue,  and  having  brothers  and  sisters  of  the  whole  blood, 
and  other  brothers  and  sisters  of  the  half  blood  by  the  same  father, 
the  brothers  and  sisters  of  the  whole  blood  succeed  to  the  entire 
property  to  the  exclusion  of  the  half  blood. — 24th  July  1817. 
East's  Notes,  Case  65.     Sup.  Ct.,  Cal. 

NoTB. — Semble  aXiter  where  the  property  wns  acquired  by  the  same  common  father, 
which  on  his  death,  came  into  possession  of  the  eldest  brothei",  who  continned 
to  carry  on  the  father's  trade  npon  the  joint  capital. — Morley. 
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6.  If  a  MaBsalman  die,  leaving  the  son  of  a  brother,  and.  the  son  of  a 

sbter,  their  parents  having  died  in  his  life-time,  the  son  ol  the 
brother  will  take  the  whole  property,  to  the  ezclosion  of  the 
sister's  son.— 15th  Febm^arj  1820.  East's  Notes,  Case  113. 
Sup.  Ct.,  Gal. 

7.  By  the  law  of  Inheritance  as  received  by  the  Shia  Sects,  a  broiber  ii 

entirely  excluded  by  a  daughter.— 30th  Dec.  1808.  1  S.  D.  A., 
Ben.  Rep.,  268.    12th  August  1822,    3  S.  D.  A.,  Ben.  Rep.,  16lw 

8.  The  decision  in  this  last  case  was  affirmed  on  appeal  by  the  Judicial 

Committee  of  the  Privy  Council.— 24th  Feb.  1841.  2  Moore^s 
Ind.  App.,  441. 

9.  A  suit  was  instituted  by  A  for  the  recovery  of   property  in  the 

possession  of  B,  inherited  by  her,  as  she  alleged,  from  O,  a 
Mussulman  prostitute,  deceased,  and  wrongfully  possessed  by  B  as 
adopted  daughter,  the  latter  being  alleged,  also,  to  be  a  Hindoo. 
But  it  appearing  that  all  the  parties  were  Hindoos,  being  of  the 
caste  of  dancing  girls  and  prostitutes,  though  calling  themadrei 
Mussulmans,  and  that  A's  relationship  to  C  was  five  degrees  dti- 
tant,  and  that  B  was  her  niece ;  the  Court  under  the  circomatanoes 
dismissed  the  suit.— 19th  June  1844     7  S.  D.  A.,  Ben.  Rep.,  7€. 

10.  The  son  of  a  deceased  Mussulman,  by  a  slave  girl,  was  held  to  ha 

entitled  to  share  equally  in  the  inheritance  of  his  father  with 
another  son  by  the  lawful  wife  of  the  deceased. — 20tli  July  1801- 
1  S.  D.  A.,  Ben.  Rep.,  48. 

NoTS.-^For  the  law  of  parentage,  Bee  1  Hed.,  376.  et.  seq.  Macn.  61.  par.  81,82»S3^8S. 
Baillie  In.,  33. 

It  is  necessary  in  order  to  establish  the  parentage  of  children  by  slave  girls,  tbatike 
father  shonld  acknowledge  them,  if  they  are  by  different  mothers ;  bat  if  tey 
are  by  the  same  mother,  the  acknowledgment  of  the  flrat  born  is  spfBoieiit.-" 
Morley. 

11.  Where  A  claimed,  as  daughter  (by  a  concubine),  a  share  of  ^er 

deceased  father's  Zemindari ;  it  was  heldf  on  proof  that  sbe  was 
the  daughter  of  the  deceased,  and  had  been  acknowledged  by  him 
as  his  child,  that  she  was  entitled  to  a  share  in  the  inheritaneew — 
3rd  Dec.  1811.    1  S.  D.  A.,  Ben.  Rep.,  357. 

N0TK.-*It  is  presumed  that  the  legal  opinion,  in  this  case,  was  indnoed*^  h^  the  ftiet 
(which  was  indeed  deposed  to  by  several  of  the  witnesses),  that  the  moUfter  of 
the  respondent  was  not  only  the  concubine,  but  the  slave  of  the  deor 
Zemindar.  The  acknowledgment  of  pnrentage  alone  would  not  avaH  in  the 
of  a  free  woman  not  married  to  the  acknowledger.— Macn. 

12.  The  son  of  a  Mussulman,  by  a  slave  girl,  will  inherit  as  a  son,  if  ilit 

father  had  acknowledged  him  as  snoh  in  his  life-time. — 2nd  Tens, 
1818.  East's  Notes,  Case  78.  Sub.  Ct.,  Cal.  17th.  Jan.  184a 
S.  D.  A.,  Dec,  Ben.,  18. 

13.  A  son  born  to  a  Mahomedan  man  and  woman,  living  tc^tiier  as 

husband  and  wife,  though  not  publicly  married,  and  where  ikore 
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is  iiothiug  to  invalidate  the  preBumpiion  of  their  beiog  married, 
will  inherit  equally  as  a  son  in  proved  wedlock,  and  is  not 
divested  of  his  right  as  one  of  the  heirs  to  the  estate  of  his 
paternal  uncle,  though  discarded  by  the  latter. — 28th  April  1814. 
2  S.  D.  A.,  Ben.  Rep.,  112. 
L4.  The  acknowledgment  of  a  brother  by  the  heir  entitles  to  inheritance. 
Ibid.    Vide  3  Hed.,  172. 

15.  Qu(Bre, — Whether  illegitimate  children  of  a  Mussulman  by  a  woman, 

not  a  slave,  will  succeed  to  the  estate  of  their  father  by  reason  of 
their  having  been  acknowledged  by  him  as  his  children?  In 
the  goods  of  Shaie  Nathoo.— 24th  July  1844.  1  Fulton,  483. 
Snp.  Ct.,  Cal. 

^^OTi. — The  question  was  not  decided  in  this  case,  the  deoiaiou  proceeding  ou  different 
gronnde :  the  acknowledgment  of  the  father  seems  to  be  the  main  thing  to 
entitle  a  bastard  to  a  right  of  succession.  1  Hed.,  381.  Macn.,  85,  182. — 
Motley. 

16.  Where  a  Mussulman  died,  leaving  a  widow  and  a  nephew,  who  for 

some  time  had  lived  with  him  in  the  apparent  capacity  of  his  heir 
and  adopted  son;  the  widow  claimed  the  whole  estate  of  the 
deceased,  under  an  alleged  will,  and  the  nephew  made  a  similar 
claim  as  an  adopted  son ;  the  Provincial  Courts  directed  a  Kazi 
and  two  Moof tis  to  investigate  the  matter ;  and  on  their  reporting 
that  neither  claim  could  be  considered  as  established,  and  that  the 
inheritance  should  be  divided  according  to  the  Mussulman  laws, 
the  Council  confirmed  their  decree,  and,  in  accordance  with  it,  held 
that  the  estate  should  be  divided  into  four  shares,  of  which  one 
should  be  given  to  the  widow  and  three  to  the  brother  of  the 
deceased,  who  was  next-of-kin,  and  father  of  the  nephew  who 
claimed  as  adopted  son. — The  Patna  Case,  1777.  3  S.  D.  A.,  Ben. 
Bep.,  195. 

17.  Altumghd  lands  were  granted  to  a  mother  for  the  support  of  her 

family,  and  remained  to  them  (a  son  and  two  daughters)  at  her 
death ;  according  to  the  law  of  Inheritance  the  lands  will  be  divided 
into  four  parts,  of  which  two  will  fall  to  the  son,  and  one  to  each  of 
the  daughters :  a  pecuniary  pension  was  similarly  divided. — ^29th 
March  1798.     1  S.  D.  A.,  Ben.  Rep.,  116. 

18.  The.  heirs  of  a  Mussulman,  deceased,  being  a  mother  and  two  sons, 

the  estate  will  be  divided  into  twelve  parts,  of  which  the  mother 
will  take  one-sixth  or  two,  and  the  sons  five  each. — 20th  July  1801. 
1  S.  D.  A,,  Ben.  Rep.,  48, 

19.  The  heirs  of  a  Mahomedan  deceased  being  a  widow,  a  mother,  a  son, 

and  a  brother,  the  estate  will  be  divided  into  twenty-four,  or 
seventy-two  parts,  of  which  the  widow  will  take  one-eighth,  or 
three,  or  nine  shares ;  the  mother  one-sixth,  or  four,  or  twelve ; 
and  the  residue,  or  seventeen,  or  fifty-one,  will  go  to  the  son,  the 
brother  taking  nothing.    But  the  son  dying,  one-third  of  his  share 
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yiz.,  If,  goes  to  his  mobher,  the  ^idonr,  and  ibe  residue  io  li» 
nnole,  hia  father's  brother.  Hence  the  division  will  be :  thd 
-widow  H,  the  mother  f  |,  the  brother  f  ^*  On  the  mother's  death 
her  son  would  take  her  share,  and  have  -f|. — 14fch  Au^.  1801. 
1  S.  D.  A.,  Ben.  Rep.,  52. 

20.  Any  male  in  whose  line  of  relation  to  the  deceased  no  female  enten,  is 

residuary,  and  succeeds  as  such,  preferably  to  any  distant  kiodred 
(Zu-al  Ihram)  or  those  in  whose  line  of  relation  a  female  enters. 
—5th  Aug.  1808.     1  8.  D.  A.,  Ben.  B«p.,  68. 

21.  The  heirs  of  a  Mussulman,  deceased,  being  a  widow,  a  son,  a  danghief, 

and  two  brothers,  the  estate  will  be  divided  into  twentj-foor 
parts,  of  which  the  widow  will  take  one*eighth,  or  three ;  i^ 
son  fourteen;  and  the  daughter  seven  parts;  the  brothers  ^e 
nothing.     Ibid. 

22.  And  being  a  mother,  a  sister  and  father's  brother,  into  six  parts;  ^ 

which  the  mother  takes  one-third  or  two ;  tlie  sister  one-hall  or 
three  ;  and  the  uncle  one  share.    Ibid. 

23.  And  being  a  husband,  mother,  son,  and  a  daughter,  into  thirfy-sa 

paints ;  of  which  the  husband  takes  one-fourth,  or  nine ;  the  mother 
one-sixth   or  six;   the  son   fourteen;   and   the   daughter  seven 

shares.     Ibid. 

24.  A  Mahomedan,  deceased,  leaving   a  son,  a  daughter,  and    tlvee 

widows,  his  estate  will  be  .divided  into  twenty-four  parts;  of 
which  the  widows  will  take  three,  or  one-eighth  of  the  estate 
between  them ;  of  the  residue,  fourteen,  or  two- thirds  of  t^ 
whole,  will  go  to  the  son  ;  and  seven,  or  one-third  to  the  daughter. 
—7th  May  1804.     1  S.  D.  A.,  Ben.  Rep.,  78. 

25.  And  the  first  and  third  widows  dying,  the  son  takes  two-thirds,  sad 

the  daughters  one-third  of  the  two  twenty-fourths  whicli  ftll 
to  them.     Ibid. 

26.  The  daughter  of  a  deceased  Mahomedan  inheriting  an  unpaid  porticm 

of  her  mother's  dower,  and  her  heiw  being  at  her  death,  lier 
husband,  a  daughter,  brother  and  three  sisters;  the  husbsad 
takes  a  fourth  of  her  estate,  (viz.,  the  unpaid  dower)  ;  ihe 
daughter  a  half;  the  brother  a  tenth;  and  the  three  sisters  a 
twentieth  each.— 24th  Aug.  1804.     1  S.  D,  A.,  Ben.  Rep^  83. 

27.  The  heirs  of  a  Mussulman  being  a  second  wife,  a  son  by  a  first  wife, 

a  son  by  a  second  wife,  and  a  daughter  of  the  second  wife,  ^&^ 
estate  will  be  divided  into  forty,  or  nine  hundred  and  sixty  parts ; 
of  which  the  second  wife  will  take  one-eighth,  or  five,  or  one 
hundred  and  twenty;  each  son  fourteen,  or  three  hundred  and 
thirty-six ;  and  the  daughter  seven  or  one  hundred  and  sixty- 
eight.  The  daughter  subsequently  dying,  leaving  a  8<m  andr  iwo 
daughtei*s,  her  share  is  thus  divided :  one-sixth,  or  tweoty-e^kt 
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go  to  her  mother,  seventy  to  her  sod,  and  thirty-five  to  each  of 
lier  two  danghters.  The  second  wife  dying,  her  son  takes  her 
share.  Hence  the  division  is :  son  by  the  first  wife  -141 1  son 
by  the  second  wife  ^^ ;  grandson  by  the  daughter  r^^ ;  and 
two  granddaughters  by  the  daughter  j\Sy  each. — 25th  Nov.  1805. 
1  S.  D.  A.,  Ben.  Rep.,  111. 

28.  The  heirs  of  a  Mussulman  being  a  widow  and  two  sons,  the  widow 

takes  an  eighth,  and  the  son's  equal  shai'es  of  the  residue. — 27th 
Nov.  1805.    1  S.  D.  A.,  Ben.  Rep.,  113. 

29.  The  hell's  of  a  Mussulman,  deceased,  being  a  son  and  two  daughters 

both  married  to  the  same  person,  the  estate  will  be  divided  into 
sixteen  parts,  of  which  the  son  will  take  eight,  and  each  daughter 
four.  The  son  dying,  his  sisters  divide  his  share  equally,  so  that 
each  has  eight  parts  of  the  original  estate.  The  second  daughter 
dies,  leaving  her  husband  and  two  sons ;  the  husband  takes  two 
parts,  and  the  sons  each  three.  The  first  daughter  dies,  leaving 
her  hTisband  and  two  nephews ;  the  husband  takes  four  shares, 
and  the  nephews  two  each.  One  nephew  dying,  his  father  takes 
his  share.  Hence  the  divisio(n  is  :  the  husband  }^  of  the  estate, 
and  the  nephew  tV-— 4th  Sep.  1807.     1  S.  D.  A.,  Ben.  Rep.,  214. 

Note. — It  mnst  be  borne  in  tniDd  that  a  Massnlmanoannofc  marry  two  sisters  at  the 
same  time,  bnt  he  may  marry  the  sister  of  his  deceased  or  dirorced  wife.  Vide 
Case  X.     Preo.  Mar.  aud  Note. 

30.  The  heirs  of  a  Mussulman  being  a  widow,  a  sister  with  one  son, 

and*  another  fiister  with  two  sons,  the  estate  will  be  divided  into 
sixteen  parts,  of  which  one-fourth  or  four,  will  go  to  the  widow, 
and  the  remainder  equally  to  the  two  sisters,  viz.,  six  shares 
each.  On  the  death  of  the  sisters,  the  share  of  the  first  would 
go  to  her  only  son  ;  that  of  the  second  to  her  two  sons  in  equal 
shares.  Had  the  sisters  died  in  the  life-time  of  the  proprietor, 
his  wife  would  have  taken  her  four  shai*es,  and  the  three  nephews 
equal  shares  in  the  residue,  that  is  four  each. — 8th  Aug.  1808. 
1  S.  D.  A.,  Ben.  Rep.,  250. 

31.  The  heirs  of  a  Mussulman,  deceased,  being  a  widow,  a  son,  a  nephew 

(son  of  a  half  brother)  and  the  widow's  mother,  the  estate  will  be 
divided  into  twenty-four  parts ;  of  which  the  widow  takes  one- 
eighth,  or  three ;  and  the  son  the  remaining  twenty-one  parts. 
But  on  the  death  of  the  son,  his  mother,  the  widow,  takes  one-third 
of  his  twenty-one  parts,  or  seven  parts,  and  his  half  cousin  the 
remaining  fourteen ;  and  on  the  widow's  death  her  mother  takes 
her  share.  Hence  the  nephew  has  -j^,  and  the  widow's  mother  4^. 
—7th  August  1809.     1  S.  D.  A.,  Ben.  Rep.,  284. 

32.  The  share  of  the  widow  of  a  Mussulman,  where  there  are  no  children 

or  other  descendants  is  one-fourth  of  her  husband's  estate  ;  but  it 
being  ruled  by  Fntwas  that  there  is  in  modern  times  no  Bait-uU 
malf    or  public  treasury,  regularly   established  the  other  three- 
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fourths  also  reveri  to  the  widow.— liih  Sep.  1811.  1  8.  D.  A., 
Ben.  Rep.,  346. 

33.  Where  there  is  bnt  one  child  of  a  marriage,  or  any  larger  munber, 

the  widow  is  entitled  to  one-eighth  of  her  hnsband's  property  at 
his  death.— Anon.  4th  Term  1813.  East's  Notes,  Case  1.  Snp. 
Ct.,  CaL 

34.  A  female  dying,  and  leaving  a  brother  and  sister,  the  broiher  takes 

two-thirds  and  the  sister  one-third  of  her  anoeetral  pcoperiy*— 
3rd  May  1816.    2  S.  D.  A.,  Ben.  Bep.,  180. 

35.  In  collateral  descent^  children  of  the  brothers  of  a  deceased  MsflAl- 

man  will  take  two- thirds,  and  the  children  of  his  sisters  one-tlaNl 
of  the  estate,  if  such  brothers  and  sisters  surrire  him. — 15Ui  F^ 
1820.    East's  Notes,  Case  113.    Sup.  Ct.^  Cal. 

36.  But  if  a  Mussulman  die  leaving  the  son  of  a  brother  and  Uie  scm  of  a 

sister,  their  parents  having  died  in  his  life- time,  the  aon  of  the 
brother  will  take  the  whole  property.    Ibid. 

37.  The  heirs  of  a  deceased  Mahomedau  being  bis  mother,  his  widow  and 

the  son  of  bis  paternal  uncle,  the  estate  will  be  divided  into  twelve 
shares,  of  which  the  mother  will  take  four,  the  widow  three  aad 
the  son  of  the  uncle  five.    Ibid. 

38.  The  claimants  to  a  Mussulman's  property  being  tbree  widows,  iliree 

daughters,  a  mother,  and  a  brother,  the  property  should  be  made 
into  seventy-two,  or  two  hundred  and  sixteen  parts ;  of  whu^  tiie 
widows  should  get  nine,  or  twenty-seven ;  the  daughters  forij- 
eight,  or  one  hundred  and  forty-four ;  the  mother  twelve  or  ihirlj- 
six ;  and  the  brother  three  or  nine ;  and  one  of  the  dan^ifhtes 
dying  before  the  distribution,  her  mother  takes  one-sixth  of  her 
share,  or  eight ;  two-thirds  or  thirty-two  are  equally  divuled 
between  her  sisters,  who  each  get  sixteen,  and  the  residue  iroes  to 
the  father's  brother,  her  uncle.  Hence  the  division  will  be; 
mother  ^V I  ^^'^^  wife,  -J^;  second  and  third  wives  each  yH; 
two  surviving  daughters  each  ,\V>  and  brother  ■^. — 4th  Aag. 
1820.    3  S.  D.  A.,  Ben.  Eep.,  46. 

39.  The  preceding  decision  was  according  to  the  Suniy  doctrine ;  but  in 

a  later  case  between  the  i^me  parties,  in  which  the  unde  claimed 
his  brother's  share  of  a  Zemmdari,  it  was  settled,  that  the  partiee 
being  of  the  Shia  sect,  the  law  must  be  taken  as  received  by  Uiat 
sect,  and  the  brother  (the  uncle)  was  consequently  held  to  be 
excluded  by  coexisting  daughters ;  but  what  would  be  the  kg^ 
distribution  of  his  brother's  estate  was  not  settled  ? — ^12th  Ang. 
1822.     3  S.  D.  A.,  Ben.  Rep.,  164 

40.  And  in  another  case  between  the  same  parties  it  was  decided,  that 

though  in  the  distribution  of  heritage  both  the  Suniy  and  Bkkk 
sects  recognize  the  same  Faraiz  or  specific  shares,  they  differ  as  to 
the  distribution  of  the  Badd  or  residue,  should  there  be  any.    Tbo 


Digitized  by 


Google 


DIGEST   OP  CASES.  5S1 

'SEBJTAHOE— continued, 

Shias  prefer  the  nearest  kin  who  divide  it  in  proportion  to  their 
specific  shares.  The  Saniys,  on  the  contrary,  give  preference  to 
the  asbah,  or  agnate  kinsmen.  18th  May  1830.  5  S.  D.  A.,  Ben, 
Rep.,  29. 

41.  This  decision  was  confirmed  on  appeal  by  the  Judicial  Committee  of 

the  Privy  Council.— 24th  Feb.  1841.    2  Moore's  Ind.  App.,  441. 

42.  The  heirs  of  a  Mussulman  being  his  Widow  and  three  daughters,  the 

estate  should  be  made  into  twenty-four  parts,  of  which  the  widow 
takes  an  eighth  or  three ;  and  the  three  daughters  seven  each. — 
11th  Dec.  1820.    3  S.  D.  A.,  Ben.  Rep.,  58. 

4j3.  The  heirs  of  a  Mussulman,  being  his  widow,  two  sons,  and  four 
daughters,  the  estate  should  be  made  into  sixty-four  parts,  of  which 
the  widow  is  entitled  to  eight,  the  sons  to  fourteen  each,  and  the 
daughters  to  seven  each ;  and  being  his  mother,  his  widow,  and 
three  sisters,  should  be  made  into  thirty-nine  parts,  of  which  his 
widow  is  entitled  to  nine,  his  mother  to  six  and  his  sistera  to  eight 
each.— 11th  Dec.  1820.    3  S.  D.  A.,  Ben.  Rep.,  69. 

NoTB. — In  thia  case,  aUhongh  the  Futtoa  of  fche  law  officer  of  the  Zillah  Conrt  was  so 
far  correct  that  it  did  not  operate  tmjastly  in  respect  to  any  of  the  heirs,  jet  as 
it  did  not  appear  that  any  distribntion  of  the  property  had  taken  place  nntil 
after  the  death  of  one  of  the  heirs  entitled  to  share  in  the  estate,  the  Futwa 
oaght  to  have  been  delivered  according  to  the  rnles  prescribed  in  a  case  of  vested 
inheritance.  Thia  observation  was  made  by  the  law  officers  of  the  Sadder 
Dewantiy  Adnwiat;  bat  as  it  appeared  that  by  this  mode  of  calculation,  the 
result  would  be  in  anbstanoe  the  anme,  no  farther  notice  was  taken  of  the  omis- 
sion. Maonaghten.  For  the  rales  to  be  observed  in  coses  of  vested  Inheritance, 
when  a  person  dies  and  leaves  heirs,  some  of  whom  die  prior  to  any  distribu- 
tion of  the  estate,  see  Macn.  Prin.,  27,  23.    Baillie  Inh.*,  121. — Morley. 

44.  The  heirs  of  a  Mussulman  heing  two  widows,  a  mother,  and  a^  son, 
the  estate  should  he  made  into  forty-eight  parts,  of  which  the 
widows  are  entitled  to  one*eighth,  or  six,  taking  three  each  ;  the 
mother  to  one-sixth  or  eight,  and  the  son  to  the  remaining  thirty- 
four  shares.  One  widow,  and  the  mother  dying,  the  son  takes  their 
shares.  Hence  he  will  have  forty-five  shares  out  of  forty-eight, — 
15th  April  1832.    3  S.  D.  A.,  Ben.  Rep.,  152. 

45.  The  heirs  of  a  Mahomedan  being  a  widow,  a  mother,  and  a  half 

sister,  the  property  should  be  made  into  thirteen  parts,  of  which 
three  belong  to  the  widow,  four  to  the  mother,  and  six  to  the  half 
sister.— 5th  Feb.  1823.    3  S.  D.  A.,  Ben.  Rep.,  210. 

46.  The  heirs  of  a  Mussulman  being  his  mother,  his  brother,  and  his 

widow,  the  property  should  be  made  into  twelve  parts,  of  which 
four  should  go  to  the  mother  ;  five  to  the  brother ;  and  three  to 
the  widow ;  and  on  the  mother's  death,  her  shares  go  exclusively 
to  her  surviving  son, — 15th  Jan.  1824.    3  S.  D.  A.,  Ben.  Rep.,  295. 

NoTi.— The  legal  share  of  a  mother  where  there  are  no  children,  nor  son's  children 
and  only  one  brother  or  sister,  is  cne<third  ;  and  of  a  widow,  where  there  are 
no  children,  nor  son's  children,  one-fourth.    And  where  a  fonrth  and  third 
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share  oome  together,  the  property  ahonld,  in  the  first  instance,  be  mada  kska 
twelve  chares.  The  brother  takes  what  remains  as  residoarir,  after  the  legal 
shares  have  been  satisfied. — Macn.  ' 

47.  A,  the  son  of  a  danghter's  daughter  of  a  woman  who  died  in  ibe  life- 

time of  her  husband  (who  left  no  other  heir  bat  B,  an  only  son), 
was  decreed  to  be  entitled  to  one-half  share  of  his  maternal  great- 
grandfather's estate,  B  taking  the  other. — i4th  March.  1^5. 
4  S.  D.  A.,  Ben.  Rep.,  32. 

48.  It  was  held,  that  the  heirs  of  a  Mahomedan  deceased  being  a  wid<ifr, 

a  son,  four  daughters,  and  three  sous  of  a  deceased  800,  the  pro- 
perty will  be  made  into  oue  hundred  and  ninety-two  shares,  of 
which  the  widow  will  take  twenty-four,  the  son  forty-two,  each  d. 
the  daughters  twenty-one,  and  each  of  the  grandsons  foorieeoL — 
30th  April  1827.    4  S.  D.  A.,  Ben.  Rep.,  231. 

49.  The  heirs  of  a  deceased  Mussulman  being  a  son  and  danghier,  ihe 

property  will  be  divided  into  three  shares,  of  which  the  son  will 
get  two,  and  the  daughter  one. — 14th  July  1827.  4  S.  D.  A., 
Ben.  Rep.,  2i7. 

50.  A  sister  with  an  only  brother,  is  entitled,  at  her  father's  deaUitoa 

third  of  his  property  ;  and  on  the  death  of  her  brother,  witboot 
being  married,  to  his  entire  share  of  the  property ;  to  half  of  it  as 
her  specific  portion,  and  to  the  other  half  by  return  or  BacUL     Md. 

51.  When  the  heirs  of  a  Mussulman  deceased  are  a  widow,  a  son,  aadivo 

daughters,  the  property  should  be  divided  into  thirty-two  parts,  of 
which  the  widow  is  entitled  to  four,  the  son  to  fourteen,  and  fte 
daughter  to  seven  each.— 29th  Nov.  1827.  4  S.  D.  A^  Befi. 
Rep.,  280. 

52.  Held,  that  a  person  who  was  descended  from  the  great-gp*andfiallier 

of  a  deceased  Mussulman,  was  entitled  to  a  share  of  the  residue. — 
2nd  Term  1831.     Baillie  Inh.,  82.     Sup.  Ct.,  Cal. 

53.  In  the  succession  to,  or  partition  of,  an  estate,  the  shares  of  a  £adier, 

mother,  and  spouse,  are  respectively  one-third,  one-sixth,  and  o&e- 
half.— 24th  April  1833.     5  S.  D.  A.,  Ben.  Rep.,  296. 

54.  The  heirs  of  a  deceased  Mussulman  being  two  widows,  three  ftd^ 

and  four  daughters,  his  property  will  be  divided  into  e^htj 
shares,  of  which  the  widows  will  take  ten  between  then,  il» 
sons  fourteen,  and  the  daughters  seven  each. — 25th  Axsai 
1837.     6  S.  D.  A.,  Ben.  Rep.,  159.  * 

55.  The  heirs  of  a  Mussulman,  deceased,  being  two  widows,  a  laoftei 

and  three  daughters,  one  by  the  first  wife,  and  two  by  the  seomA 
the  estate  will  be  divided  into  two  hundred  and  forty,  or  twtira 
hundred  parts,  of  which  the  "widows  will  receive  fiftooi,  or 
seventy-five  each,  the  mother  forty -two,  or  two  hundred  and  to, 
and  the  daughters  fifty-six,  or  two  hundred  and  eu4itj 
—28th  Dec.  1841.     7  S.  D.  A.,  Ben.  Rep.,  62. 
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5.  Bat  one  of  the  daaghtera  of  the  second  wife  dying  before  the  dia* 
tribution  of  the  estate,  leaving  as  her  heirs  her  mother,  her 
uterine  sister,  and  her  half  sister,  her  share  -H^  is  thus  divided. 
The  second  wife  her  mother,  takes  one-fifth,  or  fiffcy-siac ;  the  half 
sister,  one-fifth  or  fifty-six ;  and  the  uterine  sister  three-fifths,  or 
one  hundred  and  sizty«eight.  Hence  the  division  of  the  entire 
property  will  be ;  the  first  wife  t1#v  >  ^^^  second  wife  tVtfV  >  ^^^ 
mother  ^^5;  the  half  sister  i^V;  a^d  the  uterine  sister  tV^tt- 
7  S.  D.  A.,  Ben.  Rep.,  62. 

>7.  When  there  is  only  one  sister  by  the  same  father  and  mother,  the  half 
sisters  by  the  same  father  only,  supposing  them  to  have  no  uterine 
brother,  take  one-sixth  as  their  legal  shares. — 23rd  Feb.  1848. 
S.  D.  A.,  Dec.  Ben.,  106. 

58.  Of  two  widows,  on  whom  their  husband  had  settled  his  property  in 

equal  proportions,  one  dying,  the  other  has  no  right  of  inheritance, 
but  the  deceased  widow's  sister's  son,  will  ta^  the  property  in 
default  of  nearer  heirs.— 19th  May  1821.    3  S.  D.  A.,  Ben.  Rep.,  90. 

59.  Two  sons  of  a  deceased  Mussulman  in  Malabar  brought  a  suit  against 

their  late  father's  nephew  to  recover  possession  of  certain  paddy 
fields  and  outstanding  debts,  the  property  of  their  late  father.  The 
nephew  claimed  to  succeed  as  heir  to  his  uncle's  estate  in  confor- 
mity with  certain  local  usages  of  Malabar,  observed  chiefly  by  the 
Hindus  there ;  but  failing  to  prove  that  such  custom  prevailed  in 
the  family,  the  estate  was  adjudged  to  the  sons  according  to  the 
Mahomedan  law  of  Inheritance.  Anon. — Case  5  of  1809.  1  Mad. 
Dec.,  29. 

CO.  An  illegitimate  son  of  a  Mahomedan,  who  during  his  life-time,  had 
held  a  share  of  an  office  which  was  Watan  or  hereditary,  has  no 
claim  to  such  share  on  the  decease  of  his  father  where  the  custom 
of  the  country  does  not  allow  bastards  to  succeed  to  hereditary 
offices;  Mid  although  the  Mahomedan  law  recognizes  no  Watan 
property,  but  classes  all  property  under  the  term  Tarikat  or 
'<  effects,"  and  by  that  law  an  illegitimate  son  would  therefore 
inherit  and  succeed  to  the  office ;  yet  under  Sec.  14  of  Reg.  II  of 
1800,*  which  directs  the  customary  rule  of  the  country  to  operate, 
under  certain  circumstances,  to  the  exclusion  of  the  written  law, 
such  claim  cannot  be  admitted,  where  the  custom  of  the  country 
differs  from  the  law.— 21st  February  1821.    2  Borr.,  33.  S.  A.  Bom. 

61.  The  family  usage,  that  a  Zamindari  had  never  been  separated,  but 
had  devolved  entire  on  every  succession,  though  proved  to  have 
existed  as  the  custom  for  many  generations,  will  not  exempt  the 
Zamindari  from  the  operation  of  Regulation  XI  of .  1793,  which 

•  BeBoinded  by  Seg.  I  of  1827*'*HorIe7« 
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provides,  in  case  of  intestacy,  for  tlie  division  of  the  laoded  em 
among  the  heirs  of  the  deceased. — ^12th  Ang.  18^.  3  S.  D.  j 
Ben.  Bep.,  164. 

62.  This  decision   was  confirraed,  on  appeal,  bj  the  Judicial  ComEitt: 

of  the  Privy  Council.— 24th  Feb.  1841.    2  Moore's  Ind,  App^4i 

63.  Reg.  X  of  1800,  does  not  apply  generally  to  all   undivided  Z^^ 

darts  J  in  which  a  custom  prevails  that  the  inheritance  shoiii  i 
indivisible,  but  only  to  the  jungle  Mab&lls,  of  Midnapore  is 
other  districts,  where  local  customs  prevail;  and  therefore  oc; 
partially,  and  to  that  extent,  repeals  Reg.  XI  of  1793.  lo  a  »i 
therefore,  by  a  party  in  possession  of  one  moiety  of  a  Zamimdi^ 
for  recovery  of  the  other,  on  the  ground  that  the  eslate  was  aoro^ 
ing  to  the  family  rule,  indivisible,  it  was  held  by  the  Jiiic^ 
Committee  of  the  Privy  Council,  that  the  property  not  beiici 
jungle  Mahflll,  within  the  provisions  of  Reg.  X  of  1800,  la 
family  rule,  if  proved,  was  abrogated  by  Heg,  XI  of  1793,  ci 
(the  title  deeds  set  np  in  the  pleadings  not  being  satisfact^ 
proved)  that  the  descent  must  be  governed  according  xo  B«r 
IV  of  1793,  by  the  law  of  the  religious  sect  to  whidi  theis- 
putants  belonged.  The  Judicial  Committee,  in  affirmiog  tb 
judgment  of  the  Court  below,  held  the  Zamindari  diTsl'< 
among  the  co-heirs  of  the  deceased  Zamindar^  according  to  the  1mi 
of  the  Shia  or  Imamiyah  sect  to  which  they  belonged.  2  Mocuti 
Ind.  App.y  441. 

64.  A  Court  of  law  is  not  justified  in  disturbing  a  mode  of  snoeeflstoE  *>i 

which  long  prescription  has  lent  its  sanction. — 2UUi  May  1^ 
5  Dec.  N.  W.  P.,  69. 

65.  And  where  it  appeared  that  a  certain  Maafi  village  had  been  held  f^ 

a  long  period,  under  a  grant  from  the  Maharajah  of  Gwalior.  W 
the  original  grantee  and  his  lineal  descendants,  who  were  ii* 
Pirmurshids  to  the  Maharajah,  rather  as  a  religions  endowioei'-i 
in  which  the  grantee's  descendants  acted  in  turn  as  SiipenDti!B{ 
dents,  than  as  a  personal  one ;  that  on  thedeatii  of  the  grscie« 
leaving  male  and  female  ofGsprinff,  the  ordinary  mles  of  mbenn 
ance  were  set  aside  in  favor  of  one  son  to  tile  exclnnoo  d 
the  co-heirs ;  that  the  grant  had  not  at  any  period  been  subjected 
to  division ;  and  that  on  failure  of  the  direct  line  the  defeadaz' 
(a  descendant  of  the  original  g^rantee  in  a  collateral  line)  b^ 
been  sent  for  and  installed  in  due  form,  as  G^di  IXtiB^ 
by  the  Gwalior  Durbar ;  it  was  held^  that  a  claim  for  a  sbft 
of  the  estate  by  the  plaintiff,  as  the  principal  heir  of  her  »'i 
who  was  the  last  incumbent,  could  not  be  maintained,  altiio^ 
there  was  no  proof  whether  any  endowment  was  originaJly  co^\ 
tuted,  so  as  primd  faciei  to  bar  division  of  the  estate  amoD^I 
the  heirs  of  the  original  granteCi  according  to  the  roles  of  lUb^j 
medanlaw.    Ibid. 
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66.  Where  a  Massalman  claimed  the  Sajjadeh  Nishini^  or  right  of  saperin- 
tendence  of  a  religions  establishment,  together  with  the  Tawliyat, 
or  tmsteeship  and  management  of  certain  rent-free  lands  attached 
to  it,  he  being  a  lineal  descendant  of  the  original  founder,  as 
required  by  the  original  assignment,  judgment  was  given  in  his 
favor  against  one  claimant,  ^ho  was  descended  from  the  founder 
by  the  intervention  of  females,  and  another  (a  woman),  who  was 
prevented  by  her  sex  from  holding  the  offices,  under  the  provisions 
of  the  grant,  but  with  a  reservation  for  his  obtaining  a  sunnud 
from  Government.— 17th  Sept.  1805.     1  S.  D.  A.,  Ben.  Rep.,  106. 

Note. — The  decision  in  this  oaae  was  governed  by  the  speoial  oonditioni  of  the  endow* 
ment,  no  less  than  by  the  general  law  respecting  pions  appropriations.  The 
offices  of  principal  of  the  institution,  and  of  trustee  and  manager  of  the  lands 
had  been  i-eaerved  by  the  original  assignment  for  a  lineal  descendant  of  the 
founder.  According  to  the  prevailing  authorities  of  Mahomedan  law,  lineal 
descent  intends  the  male  line  s  and  a  female  descendant  in  the  male  line  is 
disqualified  by  sex  for  one  of  the  offices.  It  became  therefore  necessary  to 
select  a  person  from  the  male  descei^dants  of  the  founder ;  and  the  trnst  being 
of  a  public  nature,  it  appeared  proper  that  the  nomination  of  the  person  to  be 
appointed  should  have  the  sanction  of  Government. — Macn. — Morley. 

67.  Homicide,    whether  punishable  by    retaliation  or  expiable  is  an 

impediment  to  succession  to  the  estate  of  the  person  slain. — 12th 
Oct.  1803.     1  S.  D.  A.,  Ben.  Rep.,  73. 
KoTE  1.— Vide  3  Macn.  Prin.,  81.     Baillie  Inb.,  21. 

Note  2. — Among  Sbiahs,  homicide,  whether  justifiable  or  accidental,  does  not  operate 
to  exclude  from  the  inheritance.  The  homicide  to  disqualify,  must  have  been 
of  malice  prepense.     Macn.  Prin.  40  par.  80. — Morley. 

68.  A  person   obtaining  a  fi^nt  in  the  name  of  another,  with  the  inten- 

tion of  holding  the  property  during  his  life,  and  securing  the 
succession  of  the  nominal  grantee  at  his  death,  cannot  thereby 
defeat  the  right  of  inheritance  of  his  lawful  heirs,  who  are  entitled 
at  his  death  to  succeed  to  the  property  of  which  he  died  possessed 
as  part  of  his  estate.— 8th  Aug.  1803.   1  S.  D.  A.,  Ben.  Rep.,  250. 

69.  Apostacy  from  the  Mahomedan  faith,  if  subsequent  to  the  devolution 

of  heritable  property,  does  not  deprive  the  apostate  of  his  right  of 
succession.— 30th  Dec.  1808.     1  S.  D.  A.,  Ben.  Rep.,  268. 

70.  A  natural  son  of  a  Mahomedan  woman,  by  a  Christian,  if  brought  up 

in  the  profession  of  the  Christian  religion,  cannot  of  right  inherit 
her  property.  In  the  goods  of  Bsbbbe  Hat. — 3rd  Term  1819. 
East's  Notes,  Case  105.    Sup.  Ct.,  Cal. 

71.  The  child  of  a  Mahomedan  dying  in  his  father's  life-time  is  not  en- 

titled to  inherit.— 15th  Feb.  1820.  East's  Notes,  Case  113.  Snp. 
Ct.,  Cal. 

72.  A  Mussulman  cannot  inherit  with  his  paternal  uncle  if  his  father 

died  before  his  father's  fi^ther ;  in  other  words,  there  is  no  right 
of  representation  recognized  in  the  Mahomedan  law. — 17th  Ang. 
1824.    3  S.  D.  A.,  Ben.  Rep.,  403. 
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73.  When  the  original  ancestor  of  the  parties  had  been  deprived  hj  the 

then  existing  Government  of  estates,  which  were  recovered  under 
'  another  Government  by  the  descendants  of  one  of  his  sons,  it 
was  Jwld,  that  the  descendants  of  another  son  have  na^  right  to 
participate.— 17th  Ang.  1824.    3  S.  D.  A.,  Ben.  Rep.,  403. 

74.  A  rennnoiation  of  inheritance,  during  the  life-time  of  the  ancestor, 

was  decided  to  be  null  and  void  ;  and  it  was  held  that  a  claim  to 
snch  inheritance  renounced  might  be  preferred  at  any  subsequent 
period  without  limitation.— 13th  Feb.  1827.  4  S.  D.  A.,  Ben. 
Rep.,  210. 

75.  Held,  that  AUamghd  lands  are  inheritable  property,  and  ordered  thai 

they  should  be  divided  among  the  heirs  of  the  original  proprietor, 
their  opponents  claiming  under  a  deed  of  gift  alleged  to  have  been 
executed  in  their  favor  by  a  person  on  whom  the  Patna  Provindal 
Council  had  made  a  grant  of  the  AUamghd  lands  de  noWj  and  in 
whose  favor^  decree  to  hold  them  had  been  passed  by  the  same 
authority ;  it  appearing  that  the  Persian  decree  (which  the  Sad- 
der Dewanny  Adawlut  considered  themselves  bound  to  follow) 
awarded  to  the  donor  possession  as  manager  only  for  the  ancestor, 
and  as  no  grant  for  lands  whose  produce  exceeded  1,000  Bs.  per 
annum  could  be  valid  without  the  sanction  of  the  Supreme  Couneil, 
which  had  not  been  obtained  in  this  instance. — 13th  Jan.  1823. 
3  S.  D.  A.,  Ben.  Rep.,  179. 

NoTB  l.^-Altamghd  grants  are  made  for  personal  purposes*  To  sooh  an  estaiaiai 
the  death  of  the  grantee,  the  sharers  and  residoaries  suooeed  to  tbeir  legal 
portions  according  to  the  law  of  Inheritance.—  Maon.  Prin.  829,  Case  8. 

Note  2. — The  above  suit  originated  in  the  celebrated  Patna  Oase,  which  was  insti- 
tuted in  the  year  1777,  an  acconnt  of  which  may  be  seen  in  Mill's  Hiatorj  of 
British  India,  Vol.  2,  p.  569,  4to.  Bdition.— Macn. 

76.  A  claim  to  inheritance  may  be  preferred  at  any  time  subeeqa^it  to 

the  death  of  the  ancestor  without  limitation. — 13th  Feb.  18S7. 
Leycester  and  Dorin  of  the  S.  D.  A.  in  the  case  of  Khjukti 
Jan  v.  Jan  Bebbee. 

77.  A,  the  widow  of  B,  a  Mussulman,  repelled  the  abtion  of  C,  his  brotlHr, 

for  a  share  of  an  ancestral  estate,  by  pleading  the  result  of  ait 
action  by  their  father  whereby  his  claim  to  a  share  therein  lud 
been  dismissed.  Plea  overruled,  the  father's  heriditable  ri^ht 
having  been  recognized  in  a  subsequent  scheme  of  distribntioa 
amongst  the  co-heirs,  and  B  and  C  as  ^uch,  having  bj  jttnt 
payment,  saved  the  estate  from  sale  for  arrears  of  public  reimnie, 
thereby  acquiring  the  interest  of  other  co-sharers  who  abaadoned. 
—5th  April  1832.     6  S.  D.  A.,  Ben.  Rep.,  184. 

78.  A,  a  Mahomedan  female,  having  succeeded  to  certain  estates  inheriied 

from  her  mother,  died,  leaving  her  hnsband  the  appeUan^  and 
two  daughters,  the  respondents,  surviving  her«  Held  hj  the  Fkivy 
Council  (in  affirmation  of  the  judgment  of  the  Ooorts  in  India) 
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that  the  daaghters,  respondents,  were  entitled  by  the  Mahoznedan 
law,  as  co-paroeners,  to  three*fourtbs  of  the  estates,  and  the  father, 
the  appellant,  to  the  remaining  fourth.  Held  fm*ther,  that  the 
effect  of  an  onier  of  the  Foujdarry  Coart,  giving  possession  of  real 
estate,  is  merely  to  prevent  the  occupation  being  disturbed  by 
violence,  and  confers  no  right  or  title  on  the  party  put  in  posses- 
sion.— 2l8t  June  1853.    Moore's  Ind.  App.     Cases  V,  413, 

79.  Heirs  are  answerable  for  the  debts  of  their  ancestors  to  the  extent  of 

the  estate  they  inherit.  After  liquidation  of  such  debts,  the  per- 
sonal judgment  creditors  of  the  heirs  are  entitled  to  satisfaction 
of  their  claims  from  the  residue  as  well  as  from  the  acquired  pro- 
perty of  tho  heirs.  Sheik  Kasim  Ally,  Petr. — 5th  July  1851. 
Case  34.    Sev.  Rep.,  S.  D.  A.,  Ben.  Ill,  148. 

80.  The  widows  of  a  deceased  shai*eholder  of  a  service  Wutun,  who 

claimed  the  whole  of  his  share  as  their  inheritance,  allowed  only 
a  fourth  of  it  according  to  Mahomedan  law.  The  principal 
Sudder  Ameen  was  of  opinion  that  females  ai^  not  entitled  to 
share  in  lands  and  emoluments  of  service  grants.  But  this 
opinion  was  overruled  both  by  the  Zillah  Judge  and  Sudder 
Dewauny  Adawlut. — 23rd  June  1855.  Morris'  Cases,  S.  D.  A., 
Bom.,  147. 

81.  The  following  question  being  proposed  to  the  law  officer,  "Suppose 

the  deceased  woman  to  be  of  the  Sheea  sect ;  and  her  uncle  a 
Soonee,  her  mother  and  husband  being  of  the  Sheea  sect,  what 
devolution  of  her  property  takes  place  ?  Does  it  descend  accord- 
ing to  the  religion  professed  by  her  uncle,  or  that  of  hereself,  her 
mother  and  husband  P"  Tho  reply  was  as  follows — "  the  division 
of  the  property  of  a  deceased  woman  of  the  Soonee  religion  will 
take  place  according  to  the  rules  laid  down  for  inheritance  by 
Soonee ;  that  of  the  property  of  a  deceased  woman  of  the  Sheea 
religion,  to  that  laid  down  for  inheritance  by  Sheeas^  Decision 
accordingly.— 11th  Deo.  1850.    V  Dec.  S.  D.  A.,  N.  W.  P.,  417. 

82.  Held^  that,  it  is  shown  by  the  numerous  futwae  filed  in  the  case  that 

the  Begum,  as  a  Soonee  is  entitled  to  the  benefit  of  the  law  of  her 
own  sect,  and  wore  there  any  doubt  on  the  subject,  the  Court 
would  not  hesitate  to  recognize  the  Soonee  law  of  inheritance, 
being  that  of  the  defendant,  on  the  principle  recognized  in  Clause  2, 
Section  6.  Regulation  V  of  1831.— 8th  Sep.  1851.  Dec.  S.  D.  A., 
N.  W.  P.,  VI,  350, 

NoTB.— The  Plaintiffs  appear  to  have  been  Bh9ea8, 

83.  From  the  futwas  obtained  from  the  law  officer  of  the  Sudder  Court, 

it  appeared  that  a  wife  does  not,  by  an  act  of  disobedience  to  her 
husband,  forfeit  her  right  of  inheritance. — 28th  May  1855.  Deo. 
S.  D.  A.,  N.  W.  P.,  252. 
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84.  A  widow  (a  Soonee)  who  is  of  a  religion  different  from  Uiat  of  her 

hnsband,  (a  Sbeea),  is  entitled  to  no  share  in  his  landed  estate. — 
28fch  May  1856.    Dec.  S.  D.  A.,  N.  W.  P.,  262. 

85.  The  term  Soofee  is  a  denomination  applied  to  a  sect  who  a£^t  a 

greater  degree  of  strictness  in  matters  of  religion,  but  the  distino- 
tion  is  prodactive  of  no  alteration  in  the  general  law  of  Inheritance. 
Ibid. 

86.  There  is  no  distinction  between  ancestral  and  acquired  property  in  the 

Mahomedan  law  of  Inheritance.— (Vide  Prin.  and  Free.,  p.  1 ).   Ilni. 

87.  Held,  disinheritance  by  the  father  cannot  affect  a  claim  in  right  of  sac- 

cession  to  the  mother. — 16th  July  1857.     Dec.  S.  D.  A^,  Ben.,  1257. 

88.  According  to  Mahomedan  law,  the  mother  of  a  deceased  woman,  and 

the  husband,  (there  being  no  other  heirs),  are  entitled  to  share 
eqoally  the  dower  of  the  deceased. — 25th  March  1858.  Dec. 
S.  D.  A.,  Ben.,  501. 

89.  In  a  case  wherein  the  heirs  of  a  Mahomedan  who  snooeeded  to  his 

property,  fraudulently  pleaded  renunciation  of  inheritance,  in  order 
to  baffle  their  father's  creditors,  it  was  decided,  that,  the  ordinary 
rule  of  Mahomedan  law  is,  that  "  heirs  are  answerable  for  the  debt 
of  their  ancestors  as  far  (only)  as  there  are  assets."  Knmocott 
passages  in  Macnaghten's  Precedents  of  Mahomedan  law,  howevsr, 
show  that  it  is  the  duty  of  the  heirs,  on  the  decease  of  the  ancestor, 
to  marshal  his  effects  aud  to  provide  for  the  payment  of  his  debts 
before  they  appropriate  any  portion  of  the  inheritance.  ^Hie 
general  principle  is  thus  laid  down  in  Sec.  5,  Chap.  L  of  Mac&agh- 
ten's  work:  "Debts  are  claimable  before  legacies,  and  legaciaB 
(which  however  cannot  exceed  one-third  of  the  testator's  ee&ats) 
must  be  paid  before  the  inheritance  is  distributed." 

In  Case  LIX,  page  128,  this  principle  is  thas  expounded:  "On  the  death 
of  the  proprietor,  his  estate,  whether  real  or  personal,  should,  m 
the  firat  instance,  be  applied  to  defray  his  funeral  expeosee ;  in  the 
second  place,  to  the  discharge  of  his  debts ;  and,  in  the  third  ]^aoe, 
to  the  payment  of  his  legacies  out  of  a  third  of  the  residue  of  has 
property.  What  remains  should  be  divided."  And  in  CSase  viii, 
page  88,  we  have  a  similar  exposition  :  "  If  the  debtor  left  ps^perty 
at  his  death,  the  creditor  may  claim  his  debt  from  Uie  heir  g$  Hhe 
deceased,  who  has  become  possessed  of  the  property  left,  and  Che 
debts  of  a  decesed  person  must  be  liquidated  before  cfauoiB  oC 
inheritance  can  be  satisfied.  If  the  amount  of  the  properf^  exoosd 
the  amount  of  the  debts,  the  heirs  will  share  the  residue ;  Im^  if 
the  property  fall  short  of  the  amount  of  the  debts,  the  wliote  of 
it  must  be  appropriated  to  their  liquidation." 

In  appropriating  the  inheritance  and  distributing  it,  without  firoYidiag 
for  the  payment  of  their  father's  debts,  there  is  no  doubt  the  *• — 
that  the  heirs  have  placed  themselves  in  the  position  of  ' 


Digitized  by 


Google  ^  -. 


DIGEST  OF  OASES.  529 

[NHERITANCE—con^iniieci. 

doers.  They  have  violated  that  rule  of  the  Mahomedan  law, 
which  seems  to  have  been  expressly  intended  for  the  protection  of 
creditors  against  the  risks  to  which  they  would  otherwise  have  been 
exposed,  from  the  practice  of  confining  the  liability  of  heirs  to  the 
amount  of  assets  they  ha/ve  received.  Not  onlj  have  they  done  this, 
but  they  have  set  up  a  frandulent  plea  of  rennociation  of 
inheritance,  with  a  view  of  still  farther  baffling  the  creditor  with 
whom  it  was  their  duty  to  have  settled  on  their  father* s  death,^  They 
have  intermeddled  illegally  with  assets  which  ought  to  have  been 
devoted  to  the  payment  of  their  father's  debts  and  mast  take  the 
consequences  :  the  heir  qf  a  Mahomedan  has  his  duties  as  well  as 
his  privileges,  and  cannot  be  allowed  to  claim  the  one  without 
fulfilling  the  other.  The  creditor  may  proceed  against  any 
property  of  these  parties  that  he  thinks  fit,  whether  personal  or 
otherwise ;  but  having  regard  to  the  general  principles  of  the 
Mahomedan  law  of  Inheritance,  which  do  not  award  to  a  creditor 
anything  beyond  the  assets  of  his  deceased  debtor,  the  heirs  shall 
be  at  liberty  to  prove,  that  property  attached  was  neither  an  asset 
of  their  father  nor  acquired  with  funds  derived  from  him. — 30th 
April  1859.    Dec.  S.  D.  A.,  Ben.,  639. 

Note. — The  aboye  decision  oontaini  a  summary  of  the  law  relative  to  the  liability  of 
Hfthomedan  heirs  for  debts  and  might  with  advantage  be  incorporated  with 
Ciroalar  Order  No.  78  of  the  Madras  Sndr  Oonrt,  relative  to  the  liability  of 
Hindoo  heirs,  at  least,  so  far  as  to  declare  Hindoos  who  snoceed  bo  an  inheri- 
tance, howid  to  satisfy  debts  hsfore  sntering  on  jpoMSsston,  wider  penalty,  in  the 
event  of  default,  of  incurring  personal  liability.  The  want  of  such  a  rule  fre- 
quently leads  to  most  unsatisfactory  *  investigations,  when  a  dispute  occurs 
after  a  lapse  of  time.  Vide  on  this  subject  page  25  of  Colebrooke's  Obligations 
and  Gontraots. 

90.  The  children  of  fornication  or  adultery  (wahiduzzina)  have  no  nasal 

or  consanguinity,  hence,  the  right  of  inheritance  being  founded  on 
nasal,  one  illegitimate  brother  cannot  succeed  to  the  estate  of 
another.  Musst.  Shahbbzadi  Bequm  v,  Himmut  Bahidub. — 1869. 
4  Ben.  L.  B.,  103. 

91.  By  Mahomedan  law,  descendants  in  the  male  line  of  the  paternal 

great-grandfather  of  an  intestate  are  within  the  class  of 
''residuary"  heirs,  and  entitled  to  take  to  the  exclusion  of  the 
children  of  the  intestate  sisters  of  the  whole  blood.  Mohidin 
Ahmid  Khan  v.  Sattid  Muhammad.— 1862.    1  Mad.  H.  C.  B.,  92. 

92.  Land  granted  for  the  endowment  of  a  Khatibi,  or  other  religious 

office,  cannot  be  claimed  by  right  of  inheritance.  Jaafar  Mohin- 
DiN  Sahib  v.  Aji  Mohiudin  Sahib. — 1864.    2  Mad.  H.  0.  B.,  19. 

93.  The  son  by  a  slave  girl  is  acknowledged  by  his  father,  is  entitled  to 

the  same  share  as  the  son  of  a  lawful  wife.  Saitad  Waliulla 
V.  MiBAS  Saheb.— 1864.    2  Bom.  H.  0.  B.,  285. 

*  Note. — ^Tho  Court  did  not  consider  that  the  heirs  were  in  a  position  to  claim 
exemption  from  a  personal  decree. 
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94.  By   the  custom  of  the   Khoja  Mahomedans  when  a  widow  did 

intestate,  and  without  issue,  property  acquired  from  her  deoeued 
husband  does  not  descend  to  her  own  blood  relations,  but  to  the 
relations  of  her  deceased  husband.  If  no  blood  relations  of  the 
deceased  husband  are  forthcoming,  the  property  left  by  the  widow 
belongs  to  the  jamdl.  QuoBre — As  to  the  degree  of  relationship  which 
will  entitle  members  of  the  deceased  husband's  family  to  saoceei 
In  the  goods  of  Mulbai  (deceased)— 1866.     2  Bom.  H.  C.  R.,  276. 

95.  Conditions  in  villnge  administration  paper  purporting  to  interfere 

with,  or  alter  the,  ordinary  rules  of  descent  will  not  be  enforoed. 
The  law  of  inheritance,  whether  Hindu  or  Mahomedan,  is  a  ptrt 
of  the  law  of  this  country,  and  as  such  overrides  the  proyisionl  of 
a  document  which  was  not  designed  te^record  niore  than  the  ijoti 
of  the  village  community.  Small  sections  of  society  cannot  be 
allowed  to  make  special  laws  of  descent  for  themselves.  MussDVii 
Saeupi  t?.  MuKH  Ram.— 1871.    2  N.  W.  P.,  H.  0.  R.,  227. 

96.  M  inherited  certain  property  from  his  father  which,  while  he  wis  a 

minor,  his  mother  sold  to  the  defendant,  in  good  faith,  for  the 
discharge  of  a  debt  adjudged  to  be  due  to  the  defendant  by  M's 
father.  M,  when  he  became  of  age,  sold  the  same  property  to  the 
plaintiff,  who  sued  to  obtain  possession  thereof  by  avoidance  of  the 
sale  to  the  defendant.  Held  that  the  plaintiff  having  no  better 
title  or  other  right  than  M  could  assert  was  not  competent 
to  liiaintain  the  suit,  without  tendering  payment  of  the  debt 
Held  also,  that  even  if  Mahomedan  law  were  applied,  and  Vi 
mother  was  not  legally  competent  to  sell  his  property  in  theassomed 
character  of  his  guardian,  the  plaintiff  was  bound  to  pay  the 
debt  due  from  M's  father  to  the  defendant  before  he  could  cbdiB 
by  avoidance  of  the  sale  in  question  the  possession  of  the  propertj 
in  suit.  Saheb  Ram  v,  Mahomed  Abdul  Rahman. — 1874.  6  N.  W. 
P.,  H.  0.  R.,  268. 

97.  By  the  Mahomedan  law  of  Inheritance,  in  default  of  other  shaien 

and  in  the  absence  of  distinct  kindred,  the  widow  is  entitled  to  the  ) 
*'  return"  to  the  exclusion  of  the  fiso.    Mahomed  Abshad  Chow- 
DHRT  v.  Sajida  Banoo.— 1878.    I.  L.  R.,  3  CaL,  702. 

98.  The  plaintiff  sued  to  obtain  possession,  by  right  of  inheritanee,  of  a 

share  of  certain  property  forming  part  of  the  real  estate  of  her 
deceased  father,  which  had  been  sold  by  two  of  his  widows  to 
satisfy  decrees  obtained  against  them  by  creditors  of  plaintif  fl 
deceased  father,  as  his  representatives.  The  plaintiff  was  not  the 
daughter  of  either  of  the  two  widows  so  sued,  but  of  a  third  widow 
of  the  deceased  and  was,  at  the  time  of  the  sale,  living  with,  vA  • 
supported  by,  her  mother  and  had  no  legal  guardian  at  tii^ 
time.  The  deed  of  sale  stated  that  the  plaintiff  was  in  posseeooa 
and  was  executed  by  the  two  widows  on  behalf  of  themselTes  vi 
as  guardian  of  the  minor  children  of  their  deceased  husband.    B^  . 
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not  appear  thafc  the  plaintiff  was  a  part^  to  the  snit  by  the  creditors 
nor  his  brother,  the  decrees  were  obtained  on  the  confession  of  the 
defendants  in  them  or  after  proofs  of  the  debts.  Held,  that  if  the 
minor  was  in  possession,  and  was  not  a  party  to,  or  properly  repre- 
sented in,  the  so  its  in  which  the  creditors  obtained  decrees,  she 
was  not  bound  by  the  decrees  nor  by  the  sale  subsequently  effected 
to  satisfy  them,  and  was  entitled  to  recover  her  share,  bat  con- 
tingent on  the  payment  by  her  of  her  share  of  the  debts,  for  the 
satisfaction  of  which  the  sale  was  effected.  Hamib  Singh  v. 
MusAMAT  Zakba.— 1875.    I.  L.  R.,  1  All.,  57. 

99.  A  marriage,  performed  between  minors  in  the  fazolee  (nominal)  form, 
the  girl's  father  being  dead  and  the  marriage  being  contracted  by 
her  paternal  grandmother,  was  held  to  be  invalid  on  the  death  of 
the  girl,  without  afterwards  meeting  or  communicating  with  her 
husband,  because  after  arriving  at  puberty,  she  had  never  expressed 
in  any  way  assent  to  or  dissent  from  the  marriage.  Held,  that 
under  such  circumstances  the  paternal  g^ndmother  of  the  girl 
was  not  entitled  Ik)  inherit  her  estate ;  that  the  mother,  as  her 
surviving  parent,  was  entitled  to  a  third  share  thereof ;  and  that 
her  half  brotbei-s  and  sisters  were  entitled  (without  prejudice  to 
any  claims  by  third  parties)  to  the  residue.  Mulka  Jehan  v, 
Mahombd  IJsheebbbeb.    L.  R.,  I.  A.,  Sup.  Vol.,  192. 

100.  It  is  not  consistent  with  Mahomedan  law  to  limit  an  estate  to  take 

effect  after  the  determination,  on  the  death  of  the  owner,  of  a  prior 
estate  by  way  of  what  is  known  to  English  law  as  a  vested 
remainder,  so  as  to  create  an  interest  which  can  pass  to  a  third 
person  before  the  determination  of  the  prior  estate.  Abdul  Wahid 
V.  NuBAN  BiBEB.     I.  L.  R,  11  Gal.,  597. 

101.  Observations  on  the  law  laid  down  by  the  Privy  Council  regarding 

the  custom  of  primogeniture  and  the  exclusion  of  females  and 
other- heira  from  inheritance.  Muhammad  Ismail  t7.  Eidatat-un- 
NissA.    I.  L.  R.,  3  All.,  723. 

102.  A  suit  by  a    Mahomedan    widow  (legal  sharer)  against  her  sons 

(residuaries)  for  her  share  of  the  property  left  by  her  deceased 
husband,  is  no  bar  to  a  suit  being  brought  by  some  of  the  sons 
against  the  others  for  their  shares.  Imam  Sahbb  v,  Kasim  Saheb. 
11  Bom.,  104 

103."  A  widow  l^as  no  claim  to  share  in  the  "  return"  or  residue  of  her 
deceased  husband's  estate  as  against  other  heirs.  Koonabi  Bibi  v. 
Dalein  Bibi.    I.  L.  R.,  11  Cal.,  14. 

10  it.  Mental  derangement  is  no  impediment  to  succession.  Mahab  Ali  v, 
Amani.     2  B.  L.  R.,  A.  ©.,  306. 

See  Kojau. 

54o 
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INTEREST.— The  Mahoroedan  law  prohibits  the  taking  of  interest  for  tiit 
ase  of  monej  upon  loans  from  one  Mnssnlman  to  another,  and  hai 
not  regulated  the  rate  of  it  when  alk>wed  to  be  taken  from  a  hoatUe 
infidel. — 2  Hed.,  489  et  seq,  551  et  seq. — ^Morlej.  The  decisions 
under  this  head  are  omitted  as  questions  of  this  nature  are  now  not 
likely  to  arise  Act  XXVIII  of  1855  haying  repealed  the  nsurj  laws 
and  the  Contract  Act  governs  such  cases.  See  Mu  Kuas  v.  Bibi 
BiBiTiN,  5  Beng.  L.  B.,  500. 

JOINT  FAMILY — 1.  In  a  dispute  between  two  grandsons  as  to  proprietary 
right  in  a  village  which  had'been  registered  in  the  name  of  a  mem- 
ber of  the  elder  branch  of  the  family,  the  Privy  Council  held  ih&t 
the  ratio  decidenti,  aocoi*ding  to  which  the  legal  presumption  was  in 
favor  of  one  grandson  claiming  against  anoUier,  and  the  onu$  pfth 
bandi  placed  on  the  one  claiming  to  be  sole  possessor,  was  more  con- 
sistent wibh  equity  and  common  sense  than  a  hard-and-fast  rak 
requiring  the  party  who  claims  a  joint  interest  to  prove  that  the 
registered  proprietor  has  duly  accounted  to  him  for  his  propor- 
tionate share  of  the  profits.  Registration  of  landed  property  ia 
,  the  name  of  one  member  of  a  family  is  not  conclusive  against  the 
claim  of  those  who  might  contend  that  they  had  nevertheleas  con- 
tinued to  retain  a  joint  interest  in  the  property.  Htdab  Hossui 
V.  Mahomed  Hossbin.    14  Moore's  L  A.,  401. 

2.  Additions  made  to  the  joint  estate  by  the  Managing  member  of  a 

Mahomedan  family,  will  be  presumed,  in  the  abseuce  of  pit>of,  to 
have  been  made  from  the  joint  estate,  and  will  be  for  the  benefit 
of  all  the  members  of  the  family,  entitled  to  shai*e.  Ybllai  Moi 
V,  MiBA  MoiDiN.    Yellai  Miba  t;.  Yabisai  Miba,  2  Mad.,  414. 

3.  When  the  members  of  a  Mahomedan  family  live  in  commensality,  fli^ 

do  not  form  a  '*  joint  family"  in  the  sense  in  which  that  expre^ioa 
is  used  with  regard  to  Hindus ;  and  in  Mahomedan  law  there  is 
not,  as  there  is  in  Hindu  law,  any  presumption  that  the  acquisitloDi 
of  the  several  members  are  made  for  the  benefit  of  the  familj 
jointly.  Hakim  Khan  v.  Gool  Khan.  I.  L.  R,,  8  Gal.,  823;  10  C 
L.  B.,  603.    Jaeer  Ali  t?.  Bajchundeb.    I.  L.  B.,  8  Cal.,  881  note. 

4.  Two  brothers,  A  and  B,  lived  in  commensality.    While  so  living  A 

purchased  certain  land.  In  a  suit  by  B's  heirs  against  A's  heirs  ts 
obtain  possession  of  such  land,  the  Court  found  the  land  to  be  joioi 
family  property  and  to  have  been  purchased  with  joint  funds.  0& 
appeal,  the  onus  of  proving  that  the  laud  was  purchased  by  A  i 
alone  was  put  upon  A.  Held  that,  there  being  no  allegation  ih^  ] 
the  parties  had  adopted  the  Hindu  law  of  property,  the  Jadge  br 
applying  to  Mahomedans  the  presumption  of  Hindu  law  bad  cait 
the  onus  on  the  wrong  party.  Abdool  Adood  v.  MahoAed  Makmil 
I.  L.  R.,  10  Cal.,  662. 

5.  A  and  B,  who  were  living  joint  in  food  and  estate  separated  and  at 

time  of  separation  agreed  proportionately  t6  pay  all  claims  i:elaiu>g' 


Digitized  by 


Google 


DI08ST   OF  OiSBS.  533 


JOINT  ULUILY—eoniinued, 

to  the  joint  estate  and  if  eitber  paid  the  share  of  the  other  then 
snch  payee  was  fco  be  reoonped  by  the  other  for  the  amount  paid 
for  snoh  other.  After  the  separation,  a  decree  was  obtained  agains^fc 
A  for  the  price  of  certain  clothes  sapplied  to  him  for  his  marriage, 
which  took  place  while  A  and  B  were  joint.  A  having  satisfied 
the  decree  sned  B  for  one-half  the  amount.  Held,  that  the  debfc 
was  not  incurred  in  a  matter  necessary  to  the  existence  of  the 
family,  but  for  the  individual  benefit  of  A,  and  that  as  in  a  Maho- 
medau  family,  the  individual  benefited  and  not  the  family,  is  liable 
for  expenses  incurred  for  the  benefit  of  any  particular  member, 
A  alone  was  liable  for  the  debt.  Held,  also,  that  the  agreement  had 
reference  only  to  such  claims  as  the  family  were  jointly  liable  for. 
Alimqnissa  v.  Hassan  All  8  G.  L.  B.,  378. 
See  Gdstom. 

JUBISDICTION. 

Vide  Action  10.    Maintenance  3. 

KAZI.— The  decisions  under  this  head  are  omitted  as  the  office  of  Kazi  in 
respect  of  judicial  and  administrative  powers  has  been  abolished  by 
Act  IX  of  1864.  Kazies  are  now  appointed,  under  Act  XII  of  1880, 
for  the  performance  of  marriages  and  other  rites  and  ceremonies. 

KHOTBAH. — 1.  Any  Khatib  in  any  village,  or  town,  may  perform  prayers 
on  Enday,  and  read  the  Khotbi^  in  a  Musjid,  or  house,  or  in 
any  other  place  which  may  be  selected  by  common  consent ;  nor 
has  the  Khatib  appointed  by  the  Sultan,  or  his  representative, 
any  power  whatever  to  hinder  or  forbid  him  from  reading  the 
Khotbah.— Case  I  of  1814.    1  Mad.  Dec.  82. 

K0JAH8. — 1.  Widow  dying  without  issue,  property  acquired  from  her 
deceased  husband  descends  not  to  her  own  blood  relations,  but  to  her 
late  husband's  relations.  In  re  Mulbai  (deceased)  1876.  2  Bom. 
H.  C.  R.,  276. 

2.  Custom  as  to  divorce  of  the  Sunni  sect  considered.     In  re  EIasam 

PiBBHAi.— 1871.    8  Bom.,  H.  C.  R.,  95. 

3.  A  kojah  having  died  intestate  and  without  leaving  issue,  was  survived 

by  his  mother  (a  widow)  his  wife  and  a  married  sister.  Held, 
that  according  to  the  customs  of  kojahs,  his  mother  was  entitled 
to  the  management  of  his  estate  and  therefore  to  letters  of  adminis- 
tration, in  preference  to  his  wife  or  his  sister.  H.  Irbai  v. 
.QoRBAi.— 1876.     12  Bora.  H.  C.  R.,  294. 

LAW. — 1.  The  question  whether  a  will  has  been  properly  execnted  by 
a  Mahomedau  testator  must  be  tried  by  the  English,  and  not 
the  Mahomedan  law  of  Evidence. — 19th  January  1813.  2  Str., 
Sup.  Ct.,  Mad. 

2,  In  an  action  pf  assumpsit  by  a  Mahomedan  plaintiff,  the  defendant 
(being  a  British  subject)  is  entitled  to  the  benefit  of  the  British 
law.— Ciroar,  1826.    CI.  R,  1834.    20  Morton,  243,    Sup.  Ct.,Cal. 
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3.  Excepting  in  the  case  of  Hindus  and  Mahomedans,  there  is  no  oUi^ 

law  than  the  British  which  can  affect  the  desoeut  of  l&ode  J 
Calcutta.— 01.  Ad.  R.,  1829.     56  Sup.  Ct.,  Cal. 

4.  The  Supreme  Court  will  administer  English  law   between  Hinda  ci 

Mahomedan  parties  as  between  British  subjects,  except  onh  ^ 
cases  falling  within  the  specific  exceptions  of  the  2l8t  Geo.  lli^ 
c.  70,  s.  18.— 4th  July  1839.     Mouton,  107.     Sup.  Ct.,  Cal. 

5.  Dictum  of  Peel,  0.  J.    A  British  subject  has  no  privilege  in  this  Cost: 

to  have  a  special  law  applied  to  his  case.  The  same  law  af^ift^ 
and  the  law  of  Descent  is  one  and  tlie  same,  for  all  the  sniU^  t£ 
this  Court  except  Hindoos  and  Mahomedans. — Feb.  18^.  1  Foitae. 
422.    Supt,  Ct.,  Cal. 

Note. — It  will  be  remarked  that  the  practice  on  this  point  differs  from  tliat  adops»i 
by  the  Honorable  Company's  Conrt.  This  case  may  be  considered  ti 
decisiTO. — Morley. 

6.  In  a  suit  brought  by  a  Mahomedan  against  a  Hindu,  the  decision  iry 

grounded  on  the  law  of  the  religion  of  the  defendant,  as  direcftad 
by  Sec.  33*  of  Reg.  VIII  of  3795,— Ist  April  1818.  2  S.  D.  A. 
Ben.  Rep.,  257. 

7.  In  a  suit  in  which  both  parties  are  Shias,  the  Court  will  dec& 

agreeably  to  the  doctrines  of  that  sect ;  and  according  to  the  Is* 
of  Inheritance  prevailing  among  them  a  brother  is  entireij 
excluded  by  a  daughter.— 12th  Aagust  1822.  3  S.  D.  A.,  Be& 
Rep.,  164. 

8.  The  Decision  in  appeal  on  the  above.     By  Reg.  IV  of  1793,  (Bca- 

Code)  it  is  provided  that  in  suits  relating  to  succession,  inhefi 
tance,  marriage  and  caste,  and  all  religious  usages  and  institutions, 
the  Mahomedan  law  with  respect  to  Mahomedans,  and  the  Hixhi:: 
law  with  respect  to  Hindoos,  are  to  be  considered,  as  the  generti 
rules  by  which  Judges  are  to  form  their  decision  ;  according  to  tk^ 
true  construction  of  which  the  Mahomedan  law  of  each  sect  ought 
to  prevail  as  to  the  litigants  of  that  sect,  and  not  the  gen^ 
Suniy  law.— 24th  Feb.  1841.     2  Moore's  Ind.  App.,  441. 

9.  Where  right  of  inheritance  was  the  subject  of  a  suit,  and  a  questioc 

as  to  the  validity  of  a  contract  under  the,  Mahomedan  law  incident- 
ally arose,  the  Court  ascertained  such  law  by  reference  to  its 
Muftis.— 24th  April  1833.     b  S.  D.  A.,  Ben.  Rep.,  296. 

10.  Where  the  plaintiff,  a  Mussulman  claimed  against  a  Hindu  vendor 
and  vendees  of  an  aliqnot  part  of  an  undivided  estate,  the  right 

•  Note.— Rescinded  by  Reg.  VII  of  1832,  Ben.  Code,^  Seo.  9  of  which  in  regard  to  ihd 
case  of  parties  differing  in  Keligion,  has  laid  down  the  principle  adopted.-^ 
Morley,  Vol.  I,  Dig.,  p.  622. 
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of  pre-empiion  foondod  on  oommon  tenancy,  ifc  was  ruled  by  the 
Court,  on  general  principles  of  equity,  that  the  legality  should  be 
tiied  with  reference  to  the  law  of  the  defendant  rather  than  that 
of  the  plaintiff.  The  Register  of  the  Sudder  Dewanny  Adawlut 
had  before,  when  consulted,  with  reference  to  Sec.  3,  Reg.  VIII 
of  1795,  enacted  for  Benares  only,  propounded  this  as  a  general 
rule,  though  liable  to  vary  under  particular  circumstances.  This 
was  ruled  before  Reg.  VII  of  1832,  with  which  it  is  not  at 
variance.— 9th  July  1833.     5  S.  D.  A.,  Ben.  Re^.,  299. 

Note. — Vide  Note  to  Caso  6,  and  Note  to  Case  18. 

11.  Where  a  Munsiff  decided  a  case  on  a  point  of  Mahomedan  law,  and 

the  Principal  Sudder  Ameeu  reversed  his  decision  on  the  ground 
that  the  law,  as  expounded  by  the  Munsiff,  was  wrong,  it  was 
held,  that  before  roveraing  the  decision  he  should  have  called  for 
A  futwa  fix>m  the  law  officer.— 22nd  Sep.  1848.  3  Dec.  S.  D.  A., 
N.  W.  P.,  367. 

12.  It  is  irregular  to  submit  the  entire  record  for  the  opinion  of  the  law 

officer,  as  the  question  propounded  ought  to  be  put  hypothetically. 
—27th  June  1850.     S.  D.  A.,  Dec.  Ben.,  321. 

NoTB.— This  case  was  between  Hindns. 

13.  In  a  claim  for  the  right  of  pre-emption  by  the  plaintiff,  a  Mahomedan, 

the  defendants  being  Hindus  ;  it  was  held,  that  under  Sec.  3  of  Reg. 
VII  of  1832,  the  Mahomedan  law  could  not  be  applied,  the  more 
especially  since  the  defendants  (the  Hindus)  objected  to  the  appli- 
cation of  the  Mahomedan  law  to  themselves. — 28th  May  1849. 
4  Dec.  S.  D.  A.,  N.  W.  P.,  137. 

KOTB. — This  mling  is  not  in  accordance  with  numerous  other  decisions  on  the  snbject 
of  pre-emption. 

14.  The  house  of  A,  a  Hindu,  adjoined  the  house  of  B,  a  Mahomedan.     B 

having  failed  to  induce  A  to  let  him  have  his  house,  sold  his  own, 
without  A's  knowledge  or  consent,  to  0,  a  Hindu,  whereupon  A 
brought  a  suit  against  B  and  G  for  possession  of  the  house  sold  to 
0  by  right  of  pre-emption.  The  Judge  decreed  in  favor  of  A.  It 
was  urged  in  special  appeal  that  as  A  was  a  Hindu  and  B  was  a 
Mussulman,  the  case  should  not  have  been  tried  by  the  law  of 
either  party,  but  according  to  the  principles  of  equity  and  good 
conscience,  under  Sec.  9  of  Reg.  YII  of  1832.  Held,  that  the  regu- 
lation did  not  apply,  since  it  provides  that  "  whenever  the  parties 
are  of  different  persuasions,  the  laws  of  those  religions  shall  not 
be  permitted  to  operate  so  as  to  deprive  sjich  parties  of  any  pro- 
perty to  which,  but  for  the  operation  of  such  laws,  they  would 
have  been  entitled  ;**  and  in  the  present  case  the  only  party  who 
lost  any  thing  was  0,  who  was  of  the  same  persuasion  as  the  plain- 
tiff.— 28th  January  1850.     5  Dec.  S.  D.  A.,  N.  W.  P.,  21. 
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15.  No  objection  having  been  made  to  the  application  of  the  Mabomedan 

law  of  pre-emption,  the  Goarts  are  not  called  upon  propria  motu  to 
refase  to  administer  snch  law  to  Hind  as. — 28th  Jan  nary  1850. 
6  Dec.  S.  D,  A.,  N.  W.  P.,  21. 

16.  Still  less  in  a  case  where  the  plaintiff  is  a  Hindn,  and  the  defendants 

a  Hiuda  and  a  Massalman  respectively,  can  the  Mahomedan defend- 
ant take  an  objection  to  the  application  of  snch  law  in  special 
appeal.     Ibid. 

17.  The  Coarts  are  not  competent,  even  on  waiver  by  the  parties,  to 

dispense  with  an  express  requisition  of  the  law. — 27th  Deo.  1849. 
S.  D.  A.  Dec.,  Ben.,  487. 

NoTK. — This  case  wu  between  Hindus,  bat  the  prinoiple  is  generally  applicable. 

18.  A  f atwa  having  been  required  from,  the  Mabomedan  law  officer  the 

concluding  question  and  answer  mn  thns :  '*  suppose  the  deoeaaed 
woman  to  be  of  the  Sheea  sect,  and  her  uncle  a  Soonee^  her  mother 
and  husband  being  of  the  Sheea  sect,  then  what  devolution  of  her 
property  takes  place,  does  it  descend  according  to  the  religion 
professed  by  her  uncle,  or  that  of  herself,  of  her  mother  and  hus- 
band p"  Answer.  "  The  division  of  the  property  of  a  deceased 
woman  of  the  Soonee  religion  will  take  place  according  to  the 
rules  laid  down  for  inheritance  by  Soonees ;  that  of  the  property 
of  a  deceased  woman  of  the  Sheea  religion,  to  that  laid  down  for 
inheritance  by  8heea$:'—\lt\k  Deo.  1850.  Deo.  S.  D.  A.,  N.  W.  P, 
V,  417. 

19.  Ruled  that  a  ftUwa  delivered  on  an  assumption  of  facts  in  the 

questions  propounded  to  the  law  officer,  cannot  be  allowed  any 
authority.— 16th  June  1851.     Dec.  S.  D.  A.,  N.  W.  P.,  VI,  215. 

20.  Seldj  that  it  is  shown  by  the  numerous  futwas  filed  in  the  case,  that 

the  Begum  as  a  Soonee  is  entitled  to  the  benefit  of  the  law  of  her  owa 
sect,  and  were  there  any  doubt  on  the  subject,  the  Court  would 
not  hesitate  to  recognize  the  Soonee  law  of  Inheritance,  being  that 
of  the  defendant,  on  the  prinoiple  recognized  in  Gl.  2,  Sec.  6,  B^. 
V  of  1831.— 8th  Sep.  1851.     Dec.  S.  D.  A.,  N.  W.  P.,  VI,  350. 

NoTK.— The  plaintiflB  appear  to  have  been  Sheas. 

21.  Objectiod  relative  to  the  validity  of  a  marriage,  in  consequence  of 

one  party  being  a  Sheea  and  the  other  a  Soonee,  overruled. — dth 
Sep.  1851.    Dec.  S.  D.  A.,  N.  W.  P.,  VI,  350. 

22.  A  point  not  involving  a  question  of  law,  but  one  of  simple  fact  oannot 

be  referred  to  the  law  officers  for  exposition. — 11th  Sep.  1857. 
Dec.  S.  D.  A.,  N.  W.  P.,  VI,  368. 

23.  A  futwa  furnished  by  an  unknown  individual  and  not  by  the  con* 

stituted  law  officer  of  a  Court  is  valueless.— 6th  Oct.  1852.  Dec. 
S.  D.  A.,  N.  W.  P.,  VII,  509. 


Digitized  by 


Google 


D1Q£8T  OF  CASKS.  537 

[aAW — eon  tinned* 

24.  Although  the  Mahomedaii  Law,  pure  and  simple,  is  a  part  of  the 

Mahomedan  religion,  it  does  not  of  necessity  bind  all  who  embrace 
the  Mahomedan  creed.  Mahomed  Sidugk  v.  Ahmed.  Abdula  v, 
Ahmkd.— 1886.    I.  L.  R.,  10  Bora.,  1. 

25.  In  cases  of  difference  of  opinion  amongst  the  jnrisconsnlts,  Imam 

Abu  Hanifa  and  his  two  disciples,  Qaazi  Aba  Ynsuf  and  Imam 
Muhammad,  the  opinion  of  the  majority  mnst  be  followed,  and  in 
the  application  of  legal  pi-inoiples  to  tempoi*al  matters,  the  opinion 
of  Quazi  Abu  Yusuf  is  entitled  to  the  greatest  weight.  Abdul  v, 
Salima.— 1886.     I.  L.  R.,  8  AIL,  149. 

26.  Where  by  the  writers  of  the  highest  authority  on  the  law  of  a  parti- 

cular sect  a  point  of  Law  is  admitted  to  be  doubtful,  regard  should 
be  had  to  the  pi-actice  of  the  Courts.    Daim  v.  Asooka  Bebbb. 

2  N.  W.,  360. 

XjIHITATIOH  op  actions. — The  decisions  under  this  head  are  omitted  as 
the  Indian  Limitation  Act  governs  suits  now  instituted, 

MAHB  MAUJJIL.      }  Vide  Dowbb. 

MAIHTEHAXrCE— 1-  Held,  that  a  woman  having  preferred  a  claim  against 
her  father-in-law  for  certain  real  and  pei'sonal  property,  and  her 
claim  being  dismissed,  it  is  not  competent  to  the  Lower  Courts  to 
award  her  a  monthly  allowance  (as  maintenance)  payable  by  the 
defendant,  no  such  claim  having  been  preferred  by  her ;  and  an 
order  for  the  costs  of  suit  to  be  paid  by  the  successful  party  was 
reversed  as  contrary  to  the  spirit  and  intent  of  the  Regulations. 
Mebe  Ubdool  Kurbban  v,  Fukboo  Nissa  Bbqqm. — 2nd  Aug.  1820. 

3  S.  D.  A.,  Ben.  Rep.,  U. 

2.  A  sfcep-mother  having  sued  her  step-son  for  maintenance,  decisions 

were  passed  in  her  favor  by  the  Lower  Courts ;  but  on  special 
appeal  the  Sudder  Court  held,  that  they  are  satisfied  there  is  no 
provision  of  the  Mahomedan  law,  requiring  that  an  individual 
should  maintain  his  widowed  step-mother,  there  being  between 
the  two  no  tie  of  consanguinity  to  call  for  such  act  of  maintenance. 
Budday  Saib  v.  Zoonoo  Bbb.— 3rd  Sep.  1853.    Dec.  Mad.  S.  A.,  199. 

3.  A  Mahomedan  female  sued  her  husband  for  maintenance,  and  the 

Zillah  Judge  in  appeal  decided  that  the  Civil  Court  had  no 
jurisdiction,  as  the  husband  was  a  camp-follower ;  the  wife  then 
went  to  a  Military  Court  and  was  nonsuited,  when  she  prayed  the 
admission  of  a  special  appeal  in  the  Sudder  Dewanny  Adawlut. 
Heldf  that  the  case  belonging  to  the  Military  Court,  and  that  the 
wife  ought  to  have  appealed  to  the  Commanding  Officer  and 
Commander-in-Chief,  and  that  not  until  then  could  the  Sudder 
Dewanny  Adawlut  entertain  the  oase.^*-25th  Feb.  1856,  Cases  in 
the  8.  D.  A.,  Bom.  Ill,  39. 


Digitized  by 


Google 


I 
f 

538  DI0K8T   OF   CASKS. 

MAINTENANCE— coneinuecl. 

NoTB. — Althoufi^h  this  is  purely  a  qaestion  of  jarisdiotion  connected  with  the  oonstrne* 
tion  of  Act  XI  of  1841,  it  is  inserted  in  consequence  of  Commanding  OiBoers  i« 
the  Madras  Presidency  having  refused  to  entertain  similar  soits;  and  in  ooe 
instance  wherein  an  opinion  had  been  obtained  by  a  Colonel  Comm&ndiiiK  a 
Corps  of  Native  Infantry,  and  the  opinion  delivered  waa  that  the  claim  was 
only  cognizable  by  a  Military  Court,  a  Civil  Judge  and  Deputy  Aansiant  Jadge 
Advocate- General,  pronounced  it  to  be  erroneous.  A  complaint  bavinf^  been 
made  t<>  the  Mujor-General  Commanding  the  Division,  he  declined  to  order  tko 
admission  of  the  suit  before  a  Military  Com't. 

4.  On  application  of  wife,  husband  was  oalled  upon  by  Magistrate  to  shew 

caase  why  he  should  not  pay  maintenance  which  had  been  ordered. 
On  appearing,  husband  used  words  which  amounted  to  a  divorce. 
Held  that  the  wife  was  entitled  to  maintenance  until  the  hasbazMl 
applied  to  have  the  order  altered.  That  the  husband  was  bound 
to  pay  maintenance  up  to  the  time  of  divorce.  NiPOOR  Aurut  v. 
Jural— 1873.     10  Ben.  L.  R.,  33. 

5.  A  Magistrate's  order  directing  a  husband  to  pay  maintenance  to  his 

wife  does  not  deprive  him  of  his  inherent  right  to  divorce  his  wife, 
and  after  such  divorce  the  Magistrate's  order  can  no  longer  be 
enforced.  In  re  Kasam  Pibbhai.— 1871.  8  Bom.  H.  C.  R.,  95. 
In  re  Abdul  Ali  Ishmailji.     I.  L.  R.,  7  Bom.,  180. 

5a.  But  such  order  does  not  become  inoperative  until  after  the  wife's 
"  iddat."     In  re  Din  Mahomed.     I.  L.  R.,  6  All,,  226. 

6.  The  refusal  of  a  mother  to  surrender  an  illegitimate  child  to  thd 

father  is  no  ground  for  stopping  a  mainteDanoe  allowanee 
previously  ordered.  Lal  Doss  v,  Nekbmja  Bhaishiani. — 187& 
I.  L.  R.,  4  Cal,  374. 

7.  In  a  suit  where  there  was  no  decree  or  agreement  for  maintenaacd 

before  suit,  held,  reversing  decision  of  lower  Court,  that  the  decree 
should  not  have  awarded  pai*t  maintenance,  but  that  maintenance 
should  have  been  made  payable  only  from  the  date  of  the  decree. 
Held  also,  that  future  maintenance  should  have  been  given  only 
during  the  continuance  of  the  marriage  and  not  during  the  term 
of  plaintiff's  natural  life.  Abdool  Futtsh  Moulvib  v.  Zahuhrbssa 
Khatun.— 1881.    I.  L.  R.,  6  Cal.,  631 ;  8  C.  L.  R.,  242. 

8.  Until  there  has  been  an  ascertainment  of  the  rate  at  which  mainiea- 

auce  is  -  payable,  no  right  to  maintenance  accrues  to  a  wife  on  which 
she  can  found  a  suit.   Mahomed  v.  Mussbhoodobkn.    2  N.  W.,  173. 

9.  .Under  the  law  of  the  Shiah  sect,  a  mutta  wife  is  not  entitled  to  main- 

tenance, but  such  a  provision  of  the  law  does  not  interfere  with  the 
statutory  right  to  maintenance  given  by  the  Crin^inal  Prooedaro 
Code.  In  re  Luddun  Sahiba.  Luddun  Saaiba  t;.  Kamab  Kudas. 
T.  L.  R.,  8  Cal.,  736 ;  11  C,  L.  R.,  237. 

MANAGER— 1-     A  Mussulman  Manager  of  a  joint  estate   is   liable  to 
account  for  all  the  profits  and  interest  which  he  may  make  by  the 
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estate  come  to  his  hands,  excepting  onlj  for  interest  unlawfallj 
taken  bj  him  from  Mussnlmans  tor  the  loan  of  money  to  them. — 
24th  Jaly  1817.     East's  Notes,  Case  70,  Cal.  Sup.,  Ct. 

2.  The  son  and  danghter  of  an  absent  Mahomedan  (declared  to  be  forty 
years  old  wheu  he  left,  and  to  have  been  missing  thirty-five  years) 
sued  for  the  recovery  of  one-half  of  the  family  estate  from  the 
widow  and  sou  of  his  brother.  The  law  officers  declared  ninety 
years  from  the  time  of  birth  to  be  allowed  to  a  person  in  possession 
of  an  absentee's  estate,  but  that  another  administrator  of  the  estate 
should  be  appointed  if  it  were  mismanaged  by  the  person  in 
possession.  The  Court  held,  that,  under  the  circumstances,  the 
estate  appeared  to  have  been  mismanaged,  and  ordered  the  heirs 
of  the  absentee  to  be  put  into  possession  of  his  share. — 1820. 
2  Borr.,  20  Bom.,  S.  A. 

MABBIAGE. — 1.  When  a  Mahomedan  man  and  woman  live  together  as 
husband  and  wife,  they  will  be  presumed  to  be  man  and  wife,  though 
not  publicly  married,  when  nothing  appears  to  invalidate  that  pre- 
sumption ;  and  a  son  born  under  such  circumstances  inherits 
equally  as  a  son  in  proved  wedlock,  and  is  not  divested  of  his 
right  as  one  of  the  heirs  to  the  estate  of  his  paternal  uncle,  though 
discarded  by  the  latter.— 28th  April  1814.  2  S.  D.  A.,  Ben. 
Rep.,  112. 

2.  Where  one  witness  stated  that  he  conjectured  that  the  mother  of  the 

plaintiff  was  married  to  A,  but  admitted  that  he  was  not  present 
at  the  marriage,  and  that  he  never  heard  A  acknowledge  the 
marriage  ;  and  the  defendant,  denying  the  marriage,  acknowledged 
that  the  plaintiff's  mother  was  the  Haram',  or  concubine  of  A  ;  it 
was  held  that  such  expression,  in  conjunction  with  the  conjectural 
evidence  of  one  witness,  cannot  raise  a  presumption  in  favor  of  the 
marriage.—eth  Aug.  1821.     3  S.  D.  A.,  Ben.  Rep.,  102. 

3.  According  to    the    Mahomedan  law,   continued    cohabitation    and 

acknowledgment  of  parentage  form  sufficient  presumptive  evidence 
of  wedlock  and  legitimacy.— 15th  April  1822.  2  S.  D.  A.,  Ben. 
Rep.,  152. 

4.  And  the  same  point  was  decided  by  the  Judicial  Committee  of  the 

Privy  Council.— 2nd  Aug.  1844.    3  Moore's  Ind.  App.,  295. 

5.  The  fact  of  a  Mussulman  woman's  having  suffered  forty-two  years  to 

elapse  since  the  death  of  her  alleged  husband,  without  advancing 
any  claim  to  her  share  of  his  property,  although  many  suits  had 
been  brought  in  this  interval  by  the  other  heirs,  was  held  to  furnish 
strong  presumption  that  she  was  not  lawfully  married  to  him. — 27th 
Nov.  1827.    4  S.  D.  A.,  Rep.,  283. 

6.  Filial  relationship,  including  right  of  inheritance,  to  a  Mussulman,  in 

the  child  of  his  domestic  concubine  (such  child  affirming,  if  capable 
of  speech),  is  established  by  his  uuretracted  recognition ;  provided, 
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however,  that  paternity  be  not  commonly  imputed  to  another 
man.— 15th  March  1830.     5  S.  D.  A.,  Ben.  Rep.,  17. 

7.  A  child  born  in  wedlock  is  presnmed  to  be  the  child  of  the  father  ; 

legitimacy  following  the  marriage  bed. — 6th  Feb.  1844  3  Moore's 
Ind.  App.,  245. 

8.  The  mere  fact  of  a  Mussulman  and  his  wife  living  separately  is  not 

sufficient  evidence  of  a  divorce  to  enable  the  wife  to  recover  dower 
not  exigible  (Muwajjal).— 26th  Jane  1841.  7  S.  D.  A.,  Ben, 
Rep.,  40. 

9.  A  Mussulman  husband  was  admitted  to  give  evidence  in  favor  of  his 

own  wife.— Ist  Term  1843.  1  Fulton,  143,  Sup.  Ct.,  Cal 
Note. — Aithongli  according  to  Section  20,  Act  II  of  1855,  (Reptaled  by  Evidence  Jet, 
1872J  a  bosbuiid  and  wife  are  now  competent  witneeses  for  and  against  c«di 
other,  I  cannot  refrain  from  inserting  Mr.  Fnlton's  note  on  tbis  Cb»&,  wfaidi 
diBtingnishea  very  clearly  the  relative  positions  of  wives  under  the  £nglifli 
and  Mahomedan  law. 

"  It  is  primd  facie  an  anomaly,  that  whilst  a  Mahomedan  husband  is  not  allowed  to 
give  evidence  in  favor  of  bis  wife  by  the  Mahomedan  law,  nor  an  English  hss* 
band,  to  e^ive  evidence  in  favor  of  bis  wife,  by  the  Buglish  law,  a  Mabomedui 
husband's  evidence  should  be  admissible  in  favor  of  the  wife  in  an  Buglish 
Court  of  Justice  administering  Mahomedan  law.  In  this  case,  however,  it 
must  be  remembered  that  the  Court  merely  administers  the  Mahomedan  law  of 
contract,  and  is  not  to  be  guided  in  the  investigation  of  facts  (for  which  par- 
pose  only  evidence  is  addaced)  by  the  Mahomedan  law  of  evidence.  Iniko 
investigation  of  facts,  no  matter  what  law  is  to  be  administered  after  tbey 
have  been  brought  before  the  Court,  the  Court  must  in  every  case  be  guided  bj 
those  principles  which  it  considers  the  best  for  arriving  at  the  truth  ;  that  is 
to  say,  the  principles  laid  down  by  its  own  law  of  evidence.  Now  the  Baglish 
hosband  is  excluded,  becaase,  in  the  eye  of  the  law,  the  husband  and  wife  are 
one  person,  and  the  reception  of  his  evidence  would  militate  against  the  pria- 
ciple  that  no  man  can  give  evidence  in  favor  of  himself.  But  by  the  Maha- 
medan  marriage  contract  tbis  unity  of  person  is  not  created.  The  Mahomedaa 
wife  is  an  independent  personage,  and  has  her  separate  rights  and  separate 
property,  and  she  and  her  husband  may  enter  into  contracts  without  the 
intervention  of  trustees;  no  greater  objection,  therefore,  exists  to  the  admis- 
sion of  the  Mahomedan  husband  than  to  that  of  any  other  connection  or 
relative.  For  the  same  reason  the  Mahomedan  may  sue  and  be  sued  in  ^r 
own  name." — Fulton. 

On  this  Morley  observes,  *'  This  point  of  the  law  of  evidence  was  not  expressly  decided 
in  the  case  above  noted,  but  it  has  prevailed  in  practice.     I  may  add,  that,  even 
by  the  Mahomedan  law,  this  inadmissibility  of  the  husband  to  give  evidence  is  I 
favor  of  his  wife  prevails  only  among  the  Suniys,  and  has  g^ven  rise  to  muck  | 
contention  with  the  Shias,  who  maintained  the  opposite  doctrine. — Mor.  Dig., 
Vol.  I,  p,  222. 

Upon  somewhat  similai*  reasoning  the  Court  of  Foujdary  Adawlnt,  Madras,  mied  h 
Cir.  Or.,  4th  March  1880,  that  husbands  and  wives,  Mahomedan  or  Hindn,  wen 
cotnpeteot  witnesses  for  and  against  each  other. 

10.  Supposing  a  Mahomedan  to  have  married  four  slave  girls,  and  then 
a  free  woman,  the  last  marriage  is  good,  and  is  not  a  fifth 
marriage,  for  marriage  of  slave  girls  is  of  no  effect  iu  law. — ^20th 
Feb.  1801.     1  S.  D.  A.,  Ben.  Rep.,  48. 
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11.  A  man  may  not  marry  his  wife's  sister,  his  wife  being  alive ;  no  defect, 

however,  arises  in  the  first  marriage,  from  the  invalidity  of  the 
second ;  and  on  the  death  of  the  husband  the  whole  dower  of  his 
first  wife  is  claimable  ont  of  his  property. — 6th  February  1823. 
3  S.  D.  A.,  Ben.  Rep.,  210. 

12.  A  Mussulman  cannot  legally  have  more  than  four  wives  at  the  same 

time.— 27th  Nov.  1827.     4  S.  D.  A.,  Ben.  Rep.,  283. 

Note. — A  slave  can  onlj  have  two. — Prin.,  57,  par.  8. 

13.  A  second  marriage  of  a  woman  daring  her  first  husband's  life-time  is 

invalid,  if  no  divorce  have  taken  place  ;  and  such  second  marriage 
forms  no  bar  to  the  recovery  of  her  person  by  her  first  husband,  on 
civil  action  notwithstanding  her  unwillingTiess  to  go  back  to  him. — 
20th  April  1841.     7  S.  D.  A.,  Ben.  Rep.,  27. 

14.  A  Mahomedan  feme  covert,  may  sue,  or  be  sued  aloue. — 1st  Term 

1843.     1  Fulton,  143.     Sup.  Ct.,  Cal. 

15.  It  appears  that  a  Mangni  between  Mahomedan  parties  will  be  annulled 

where  the  woman  is  unwilling  to  fulfil  the  contract.  The  evidence 
of  the  caste  (Mussulman  goldsmiths)  in  this  case  as  to  the  legality 
of  annulling  Mangni  was  extremely  contradictory.  The  law 
officers  declared,  that  if,  at  the  time  of  contract,  the  girl  were 
willing,  but  not  of  perfect  womanhood  or  understanding ;  or  if 
being  of  perfect  womanhood  or  understanding,  words  signifying 
agreement  and  consent  had  not  passed  between  her  mother,  herself, 
and  her  proposed  husband  in  the  presence  of  two  witnesses  ;  and 
if  afterwards  she  should  be  unwilling  to  celebrate  the  marriage 
then  the  contract  was  void  ;  for  this  reason,  that  the  consent  of 
the  woman  is  one  of  the  points  necessary  to  perfect  a  marriage. — 
1st  May  1820.     2  Borr.,  556.     S.  A.,  Bom. 

NoTB. — The  Mahomedan  law  of  Marriage  Contraofc  will  be  fonnd  in  1  Hed.,  72,  et.  Beq. 
Macn.  Prin.  M.  L.  58,  pars.  14,  16,  18,  252,  264,  267,  268.-Morley. 

NoTB.— For  the  easterns  and  ceremonies  attending  betrothal  and  marriage.  Tide 
Herklot's  Mnssnlmans  or  the  Qanoon^e-Islani. 

The  following  Note  contains  a  summary  of  the  law  of  Marriage  Contrnot:  ''A  girl 
not  having  attained  the  age  of  pnbertj,  cannot  contract  herself  in  marriage 
without  the  consent  of  gnardians;  bat  she  may  do  so  without  such  consent,  if 
she  hare  attained  such  age.  Macn.  Prin.  M.  L.  58,  pars.  14,  16.  Bat  should 
she  hare  contracted  herself,  not  being  of  nubile  age ;  the  guardian  should  inter- 
fere before  the  birth  of  issue.  Ibid,  par.  17.  A  damsel  under  age,  contracting 
herself  in  marriage  to  an  equal,  and  the  guardian  afterwards  allowing  such 
mari'iage,  may  annul  the  contract  immediately  on  becoming  of  age,  but  not 
afterwards.  £bid.y  264.  Nor  if  she  had,  during  her  minority,  been  married  by 
her  father,  or  her  paternal  grandfather.  Ibid.  58.  pars.  18,  265.  Case  XVl. 
The  distinction  between  the  case  of  a  female  who  has  attained  the  age  of 
puberty  contracting  marriage,  and  one  who  has  not  attained  that  age,  is,  that 
in  the  former  case  the  marriage  is  Tslid,  but  voidable  by  the  gnardians  where 
inequality  appears ;  and  that  in  the  latter  case  the  contract  is  Toid  ah  initio, 
if  entered  into  without  the  consent  of  the  guardians ;  but  such  consent  may  be 
implied  as  well  as  express."    Ibid.,  268,— Morley. 
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16.  A  Mahomedan  woman  of  ber  own  accord  contracted  herself  to  A,ar: 

lived  with  bim  six  months,  and,  together  with  ker  mother  t&j 
sister,  was  maintained  by  him :  she  afterwards  left  A  and  p 
married  to  B,  to  whom  she  had  been  previously  contracted.  It  wi 
held  that  she  was  liable  for  the  repayment  of  all  monies  expendfv 
on  her  daring  her  residence  with  A.-— 3rd  Jaly  1823.  2  Borr.,5^^ 
S.  A.,  Bom. 

17.  It  was  held  that  a  Mahomedan  girl,  when  she  arrives  at  the  aged 

puberty,  is  at  liberty  to  marry  whom  she  pleases ;  and  if  li- 
parents  have  previously  contracted  her  in  marriag'e,  and  » 
should  not,  on  arriving  at  such  age,  approve  of  snch  marriacc, 
the  contract  would  not  be  good  in  law. — 5th  July  1821.  &. 
Bep.  66.   S.  A.,  Bom. 

18.  According  to  the  Mahomedan  law,  a  Nikah,  or  betrothal^  madebjt 

father  of  his  daughter  during  her  minority,  cannot  be  set  aside  W 
her  on  coming  of  age ;  but  she  is  justified  in  not  leaving  kr: 
parents  without  first  receiving^  the  exigible  dower. — 24ih  Ji»c 
1840.     6  S.  D.  A,,  Ben.  Rep.,  293. 

Note. — Under  the  Mahomedan  law  a  Nikah,  is  a  legal  marriage.  Mad.  S.  A-  Pi* 
16th  March  1837,  and  in  Prooeedinfrs  of  the  17th  July  1837  (Cirili>i* 
Remembrancer),  a  case  is  noticed  wherein  a  Nikah  wife  was  allowed  mainkfi- 
auce  from  her  has  band. 

Nikah,  as  explained  by  Shakespear,  is  an  Arabic  term  signifying  marriage,  or  mfttn- 
mony.  *'  It  is  the  most  honourable  kind  of  marriage,  though  in  Bengal,  c^ 
term  be  only  applicable  to  a  secondary  kind."  Nikah-i  in  Arabic  cuid  Tervu 
means  a  married  woman.  The  glossary  appended  to  the  1st  Vol.  of  Mortef* 
Digest  explains  Nikah  to  mean  likewise  "  betrothal,"  in  which  sense  it  ii  n^^ 
in  the  preceding  case,  bat  neither  Shakespear  nor  Richardson  assigns  SBch  « 
meaning  to  the  word.  The  case  referred  to  shows  that  something  mora  tU« 
betrothal  had  taken  place,  in  fact,  that  Nikah  or  the  marriage  oeremooy  h»i 
been  performed,  conseqnently  the  girl  coald  not  retract  on  attaining  mataritr 
(vide  Macnaghten,  p.  68,  para.  18) ;  whereas  a  promise  of  marriage  cannot  bt 
legally  enforced  (pp.  250,  251  and  252),  although  dower  in  consideration  of  t^ 
future  marriage  may  hare  been  sent. 

It  is  commonly  supposed  that  a  difference  exists  between  a  Shades  and  a  Nikah  wif«- 
The  foi*mer  designation  is  generally  applied  to  a  first  marriage  attended  wit^ 
the  usual  music,  processions,  &o.,  and  the  latter  to  second  marriages,  u^ 
chiefly,  to  second  marriages  contracted  by  Mahomedan  females.  In  the  Pro- 
ceedings of  the  Madras  S.  A.  dated  2nd  August  1837,  and  certain  decisions  of 
the  Bombay  S.  Adawlnt  reported  by  Morris,  the  term  is  also  applied  to  a  soooimI 
Hindu  marriage,  probably  between  parties  of  a  low  caste  among  whom  seooad 
marriages  occur. 

Br.  Herklot,  in  a  note  at  page  128  of  his  translation  of  the  Qanoon>e- Islam,  ihsi 
notices  the  term  Nikah  ;  Neekah  and  Shadee  are  often  used  syuonymout-j. 
though  in  Bengal  the  former  is  only  applied  to  a  second  kind  of  marriage  oallei 
half- marriage.  By  the  ignorant  it  is  esteemed  unlawful  and  disrepntabi^ 
equivalent  to  keeping  a  mistress.  Wherens,  in  reality  it  is  the  foundation  of 
matrimony,  Shadee  signifying,  and  being  merely  the  rejoicings  on  the  oocasioiu 

"  The  ceremony  of  Neeleah  would  appear,  by  Mrs.  Meer  Hassan  Ali*s  statement  to  b* 
called,  in  that  part  of  the  country  where  she  resided,  burai  (aasignmeni),  becass* 
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on  ihafc  niglifc  th%  dowry  is  fixed,  aad  generally  the  bridegroom  takes  his  wife  to 
hie  own  home."  Ibid,  p.  888. 
The  aoihor  of  the  Qanoon-e-Ialam  applies  the  term  "  Nikah"  to  the  whole  oeremony  of 
marriage,  yis.,  the  reading  from  the  Koran,  the  prayers,  the  joining  of  the  bride- 
groom's and  Vakeers  hands,  &o.  In  the  Hedaya,  Vol.  I,  p.  802,  Nikah  is  defined 
to  be  "  the  legal  nnion  of  the  sexes,"  and  at  page  71,  *'  in  the  language  of 
the  law  it  implies  a  partioolar  oontraot  for  the  purpose  of  legalising  genera- 
tion." From  page  72  it  likewise  appears  that  the  bare  nee  of  the  word  **  Nikah" 
it  snffioient  to  constitate  a  contract  of  marriage.  .  Vide  also  p.  525,  Vol.  I.  of 
Haskell's  Ciroolar  Orders  of  the  Board  of  Revenne,  Madras,  wherein  the 
offspring  of  a  Nikah  marriage  was  pronounced  by  the  law  officers  of  the  Madras 
Sadder  Conrt,  to  be  equally  legitimate  with  the  offspring  of  a  Shadee  marriage. 
The  correctness  of  this  exposition  is  so  clear,  that  the  case  would  not  haTO 
been  noticed  had  the  doubt  not  been  expressed. 

The  distinction  between  the  terms  is  obyious.  Shakespear  defines  Shadi  to  mean, 
pleasure,  delight,  Joy,  marriage  festivity,  rejoicing ;  and  Sbadiyana,  music  and 
■inging  at  marriages  or  on  other  festive  occasions.  Nikah,  in  fact,  means  the 
marriage  ceremony.  Shadee  the  wedding  festivities,  which  at  page  258  of 
If  acnaghten  are  pronounced  not  to  be  essential  to  the  contract. 

I  have  been  thus  particular  in  noticing  the  term  Nikah  in  the  hope  of  being  able  to 
expose  a  popular  fallacy  respecting  marriages  so  called. 

19.  A  kabin  nameh,   or  deed  of  marriage  settlement,  containing  a  gift 

by  the  hnsband  to  his  wife  of  the  whole  property  possessed  bj 
him,  or  which  might  thereafter  come  into  his  possession,  is  valid, 
under  the  Mahomedan  law,  in  regard  to  the  property  in  the  actual 
possession  of  the  husband,  but  not  in  regard  to  that  which  is  non- 
existent.—30th  June  1835.   6  S.  D.  A.,  Ben.  Rep.,  30.  * 

20.  A  kabin  nameh  is  invalid  in  respect  to  property  not  in  possession  of 

the  husband  at  the  time  of  the  execution  of  the  deed. — 10th  March 
1843.     7  S.  D.  A.,  Ben.  Rep.,  123. 

21.  It  was  held  that  a  kabin  nameh  is  invalid  if  the  property  conveyed  bj 

it  be  not  specified.— 17th  April  1844.     7  S.  D.  A.,  Ben.  Rep.,  158. 

NotB. — The  deed  in  case  19  was  looked  upon  simply  as  a  deed  of  gift  and  justly  so  : 
the  decision  proceeded  therefore,  on  the  ground  that,  by  the  Mahomedan  law, 
property  non-existent  cannot  be  made  the  subject  of  gift,  whether  in  lieu  of 
dower  or  otherwise. — Morley. 

22.  A  husband  may  recover  the  person  of  his  wife  by  civil  action. — 5th 

May  1832.     5  S.  D.  A.  Rep.,  200. 

KoTB. — This  doctrine  was  propounded  on  the  ground  that  a  wife  has  no  right  to 
separate  herself  from  her  husband,  unless  by  reason  of  a  divorce.— Morley. 

23.  By   the   Mahomedan    law  divorce  is  not  demandable  as  a  right 

by  a  wife,  on  payment  of  consideration. — 5th  May  1832.  5  S. 
D.  A.  Rep.,  200. 

NoTB. — But  a  wife  is  at  liberty  with  her  husband^s  consent,  to  purchase  from  him 
her  freedom  from  the  bonds  of  matrimony. — Merely. 

24.  Where  a  Mahomedan  woman  had  obtained  a  decree  against  her  husband 

for  the  recovery  of  her  dower,  but  which  decree  had  not  been 
executed,  nor  the  dower  paid,  and  be  brought  an  action  against 
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ber  to  compel  her  to  come  and  live  with  him  against  her  will ; 
it  was  hdd^  that  according  to  the  Mahomedan  law,  it  is  not 
imperative  for  a  wife  to  reside  with  her  husband  until  het  dower  is 
paid  ;  and  the  husband  was  non-suited  and  made  liable  for  all  costs. 
—9th  May  1832.    Sel.  Rep.,  103.     S.  A.,  Bom.,  Vide  I  Hed.,  150. 

25.  A  contract  made  by  a  man  with  his  first  wife  not  to  marry  a  second  wife 

is  not  illegal,  and  an  action  may  be  sustained  if  damages  can  be 
proved.— 16th  March  1838.     1  Fulton,  361.     Sup.  Ct.,  CaL 

26.  A  second  marriage  of  a  woman,  during  her  first  husband's  life,  and 

without  having  been  divorced  by  him  is  no  bar  to  the  recovery  of 
her  person  by  her  first  husband,  on  civil  action,  notwithstanding 
her  unwillingness  to  return  to  him. — 20th  April  1841.  7  S.  D.  A. 
Rep.,  27. 

27.  A  special  appeal  being  admitted  by  the  Court  of  Sudder  Adawlut^  in 

order  that  the  point  might  be  determined  as  to  whether  the 
marriage  of  the  plaintiff  to  the  3rd  defendant  within  4  months  and 
10  days  from  the  death  ^of  her  first  husband  was  valid  under  tke 
Mahomedan  law ;  the  Court,  on,  the  authority  of  the  Canzee-ool- 
Coozat,  declared,  that  the  marriage  was  null  and  void,  and  thattbe 
plain ti£E  had  no  claim  for  provision  of  any  sort  from  the  3rd 
defendant.— 6th  Sept.  1855.     Dec.  Mad.  S.  A.,  157. 

Note. — Pour  months  and  10  days  is  the  period  of  monrning  appointed  for  a  woman  wbo 
has  lost  her  hnsband  (1  Heddaja,  870),  and  is  considered  the  edit  of  widowhood. 
(Ibid,  360). 

28.  Vide  Apostact  2. 

29.  The  legitimacy  of  the  plaintiffs  was  ohjected  to  on  the  ground  th&t 

their  mother  was  not  the  wife  of  their  father,  but  a  Native  of  Gash- 
roeer,  whom  their  father  had  brought  away  without  marrying  her. 
It  being  however  proved  by  evidence,  that  the  children  by  her  were 
always  regarded  by  their  father  as  legitimate  children,  and  the 
Cazy-ool- Coozat,  having  given  an  opinion  (founded  on  the  cir- 
cumstances of  the  case)  in  favor  of  the  (presumption  of)  marriage; 
?ield^  that  the  mother  was  the  wife  of  the  father  of  the  plsan- 
tiffs,  and  that  the  children  are  legitimate. — 28th  June  1849.  Dec. 
S.  D.  A.,  N.  W.  P.,  IV,  204. 

30.  In  a  case  of  disputed  marriage  the  following  judgment  of  the  Zillsh 

Court  was  upheld  by  the  Sudder  Dewanny  Adawlut  at  Bombay : 

"  The  Court  is  of  opinion  that  the  Sudder  Ameen  decreed  on  insufficient 
grounds,  that  the  marriage  had  taken  place  between  IJmeer- 
beebee  and  Shaik  Hoosein.  The  Soobadar  and  TJmeer-beebee 
were  both  residents  of  the  city  of  Surat.  The  marriage,  it  is 
alleged  by  the  witnesses,  took  place  at  Akleesur,  though  not  so 
alleged  by  her  in  her  plaint.  The  only  two  witnesses  who  depoeo 
to  having  been  present  at  the  marriage  are  two  peons  of  Bandiar 
Knsba.    No  marriage  register  is  forthcoming,  as  there  is  none  at 
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all  for  Akleesar.  The  two  peoDS  who  allege  that  they  went  upon 
an  invitation  only,  are  evidently  not  the  description  of  people  whom 
the  Mabomedan  law  contemplated  as  sufficient  to  prove  such  a 
inarriage ;  at  least  such  is  the  opinion  of  the  law  officer  of  this  Court. 
No  neighbours  or  relatives  of  either  party  were  present,  or  produced 
to  give  evidence  in  this  case.  No  reason  is  shewn  why  the 
marriage  should  have  been  celebrated  at  Akleesur,  nearly  forty 
miles  from  Surat.  The  Sudder  Ameen's  decree  is  therefore 
reversed.— 1st  Dec.  1856.     Oases  in  the  S.  D.  A.,  Bom.  Ill,  387. 

Note. — ^It  will  be  observed  that  the  deoiBion  was  not  passed  on  a  presumption  of 
Mahomedau  law  founded  ou  reputation  of  marriage,  but  apparently  on  a  faot 
put  in  evidence. 

31.  Objection  to  the  validity  of  a  marriage  in  consequence  of  one  party 

being  a  Sheea,  aud  the  other  a  iSoonnew,  overruled. — 8th  Sept.  1851. 
Dec.  S.  D.  A.,  N.  W,  P.,  VI,  350. 

32.  The  Court   held  a  disputed  marriage   not  to   have   been  proved, 

observing  that  evidence  brought  to  prove  a  marriage,  and  a  Kabin- 
nama  on  such  a  marriage,  in  a  respectable  Mabomedan  family  ,will 
be  viewed  with  much  distrust,  where  none  of  the  leading  members 
of  the  family,  or  other  persons  of  consideration,  are  among  the 
witnesses.— 21st  May  1851.     Dec.  S.  D.  A.,  Ben.,  350. 

33.  In  a  case  of  a  disputed  marriage  between  a  Mabomedan  and  Hindu 

woman  held,  a  declaration  and  consent  of  the  parties  is  all  that  is 
required  by  tbe  Mabomedan  law  to  establish  the  legality  of  a 
marriage.  Budun  Obund,  it  is  said,  was  a  Hindu  woman ;  she 
however  lived  for  years  with  Hamoodoollah,  as  admitted  by  all  parties, 
and  several  documents  are  on  the  record  wherein  she  is  styled  his 
wife.  In  one  deed,  however,  she  is  not  styled  wife  but  kept  mislresg 
of  the  deceased — but  this  deed  is  filed  by  the  plaintiff — and  though 
she  is  called  the  kept  mistress,  yet  the  continual  cohabitation  of 
parties,  which  under  the  Mabomedan  law*  affords  a  presumption 
of  marriage,  and  the  circumstances  above  adverted  to  justify  the 
conclusion  that,  irrespective  of  the  Kabin-nama,  Budun  and 
Hamoodoollah  were  legally  married. — 2nd  Sept.  1852.  Dec.  S. 
D.  A.,  Ben.,  885. 

34.  In  a  case  wherein  the  legitimacy  of  the  plaintiff  was    called  in 

question  on  the  ground  that  his  mother  was  a  Hindu  prostitute, 
not  married  to  his  reputed  father ;  held  that  the  evidence  proved 
the  marriage,  and  that  evidence  as  well  as  the  father's  acknow- 
ledgment established  the  plaintiff's  legitimacy. — 24th  Nov.  1853. 
S.  D.  A.,  Ben.,  932. 

35.  Under  the  Mabomedan  law,  marriage  will  be  presumed  in  a  case  of 

proved  continual  cohabitation,  even  without  the  testimony  of 
witnesses.— 21st  Feb.  1857.     Dec.  S.  D.  A.,  N.  W.  P.,  75. 

*  See  page  58,  Macnaghten's  Mah.  law. 
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a  ATLTak&R— continued, 

36.  Where  there  was  no  docnmentary  evidence  in  the  shape  eitber  of  a 

•  deed  of  dower  or  deed  of  marriage  settlement,  and  no  writtea 
document  of  any  sort  acknowledging  A's  marriage  with  B  (a 
woman  who  had  been  divorced  from  her  first  husband)  ;  and 
where  no  act  of  a  snbseqnent  to  the  alleged  marriage,  and  prior 
to  his  deceased,  had  been  shown  to  admit  of  inference  of  aclmow- 
ledgment  of  marriage;  B's  claim  (to  be  considered  A  *s  widow), 
which  rested  solely  on  the  oral  testimony  of  parties,  who  arealle^ 
to  have  been  present  at  the  ceremonj,  or  who  heard  of  the 
marriage,  was  held  not  to  be  proved. — 2oth  Feb.  1857.  Dec.  S.  D. 
A.,  Ben.,  295. 

37.  QuoBre — ^Whether  a  marriage  according  to  Mahomedan  rites,  between  a 

married  Christian  man  and  a  Christian  woman,  botb  of  whom 
became  Mahomedans  in  order  to  effect  the  marriage  is  valid. 
Skinner  v.  Obdb.— 1871.     10  Ben.  L.  R.,  125. 

38.  On  an  application  for  a  writ  of  habeas  corpus  to  bring  before  the 

Court  M,  a  female,  who  was  alleged  to  be  in  the  unlawful  cnstodj 
of  S,  a  Mahomedan,  it  was  stated  that  M's  father  was  a  Jew  bj 
'  birth  and  had  embraced  the  Mahomedan  faith  many  years  ago,  bat 
had  since  returned  to  the  Jewish  persuasion ;  that  her  mother  was 
a  Mahomedan  woman  ;  that  she  was  detained  by  S  on  the  allega- 
tion that  she  was  married  to  him,  but  that  the  alleged  marriage 
was  invalid  by  reason  of  the  want  of  consent  of  her  fatber ;  and 
that  she  was  of  the  age  of  about  9  years  and  had  not  attained 
puberty.  A  writ  was  thereupon  granted.  The  return  stated  that 
M  being  about  10  years  of  age,  was  married  with  the  consent  of 
her  mother  to  S  ;  that  after  the  marriage,  M  and  her  mother  had 
lived  with  S  until  the  mother,  at  the  instigation  of  the  father,  had 
left  the  house  of  S  taking  M  with  her ;  that  S  had  thereupon 
instituted  a  charsre  against  the  father  and  mother  for  enticing  away 
and  detaining  M,  on  which  the  Police  Magistrate  considered  the  ' 
marriage  proved,  and  ordered  her  to  be  delivered  into  the  custody 
of  S.  The  High  Court  refused  to  consider  the  custody  illegal,  and 
ordered  the  writ  to  be  quashed.  The  consent  of  the  father  was  not 
necessary  to  the  marriage,  he  being  an  apostate  from  the  Mahomedan 
f ai  th.  This  being  so  the  consent  of  the  mother  was  sufficient.  In  re 
MoHiN  BiBi.— 1874.     13  Ben.  L.  R.,  160. 

39.  According  to  the  doctrine  of  the  Mussulman  teacher  Abu  Hanifa,  a 

Mussulman  female,  after  arriving  at  the  age  of  puberty  withou: 
being  married  by  her  father  or  guardian,  becomes  leg^Iy  emanci- 
pated from  all  guardianship,  and  can  select  a  husband  without 
reference  to  the  wishes  of  father  or  guardian,  but  according  to 
the  doctrine  of  Shafi,  a  virgin,  whether  before  or  after  puberfy. 
cannot  give  herself  in  marriage  without  the  consent  of  her  fatiier. 
After  attaining  puberty,  a  Mahomedan  female  of  any  one  of  the 
four  sects  can  elect  to  belong  to  whichever  of  the  other  tbree  aecti 
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she  pleases,  and  the  legality  of  her  sabseqaent  aots  will  be  governed 
by  the  tenets  of  the  Imam  whose  follower  she  may  have  become.  A 
girl's  parents  and  family  are  followers  of  the  school  of  Shafi,  and 
who  has  arrived  at  pnberty,  and  has  not  been  married  or  betrothed 
by  her  father  or  gnardian,  can  change  her  sect  from  that 
of  Shafi  to  that  of  Hanifa  so  as  to  render  valid  a  marriage 
subsequently  entered  into  by  her  withont  the  consent  of  her  father. 
Muhammad  Ibrahim  Bin  v.  Gulam  Ahm£d  Bin  Muhummad. — 1864. 
1  Bom.,  H.  0.  R.,  236. 

40.  Semble — ^Where  persons  of  that  faith  are  married  accordiog  to  the 

Mahomedan  law,  and  either  party  becomes  a  convert  to  Christianity, 
a  claim  for  restitution  of  conjugal  rights  cannot  be  supported. 
ZuBUEDUST  Khan  v.  His  wipe.— 1870.    2  N.  W.  P.,  H.  0.  R.,  370. 

41.  The  plain  tifE  sued  to  recover  M  who  was  10  years  of  age,  alleging  that 

he  had  been  married  to  her,  and  that  she  had  remained  at  his  house, 
and  that  her  mother  and  other  persons  had  taken  her  away  and 
would  not  allow  her  to  return.  The  lower  Appellate  Court 
dismissed  the  suit  on  the  ground  that  M  was  a  minor,  and  that  she 
was  only  10  years  of  age.  Held,  that  the  plaintiff's  suit  was  pro- 
perly dismissed.  Wazebn  Ali  v.  Kasin  All — 1873-5.  5  N.  W«  P., 
H.  0.  R.,  194. 

42.  Where  a  son  has  always  been  treated  by  the  father  and  all  the 

members  of  the  family  as  a  legitimate  son,  a  presumption  arose  that 
his  mother  was  his  brothers  wife.  Khujooronissa  t;.  Roushan 
Jbhan.— 1876.    L.  R.,  3  I.  A.,  291 ;  I.  L.  R.,  2  Cal.,  184. 

43.  A  Mahomedan  cannot  maintain  a  suit  for  restitution  of  conjugal 

rights  even  after  such  consummation  with  consent  as  is  proved  by 
cohabitation  for  five  years,  where  the  wife's  dower  is  prompt 
and  has  not  been  paid.  Wilatat  Husain  i;.  Allah  Kakhi. — 1880. 
I.  L.  R.,  4  AU.,  831. 

44.  Held,  that  maintenance  should  be  given  only  during  continuance  of 

marriage  and  not  during  term  of  woman's  life.  Abdool  Fotteh 
MoDLviB  V.  Zabtjnnessa  Khatun.— 1881.    I.  L.  R.,  6  Cal.,  631. 

45.  A  ceremony  of  marriage  was  performed  between  minors  in  the  fazolee 

(nominal)  form ;  the  girl's  father  being  dead,  and  the  marriage 
being  contracted  by  her  paternal  grandmother.  Thereafter  the 
girl  died,  having  attained  the  age  of  puberty  without  ever  meet- 
ing or  communicating  with  her  busband,  and  without  ever  express- 
ing in  any  way  assent  to  or  dissent  from  the  marriage.  Held  that, 
by  the  law  of  the  Shiah  sect  which  governed  the  case,  the  marriage, 
since  the  assent  of  the  girl  after  attaining  puberty  was  not  shewn, 
was  imperfect  from  the  want  of  the  necessary  ratification  and 
could  not  create  any  rights  or  obligations.  Though  by  the  law  of 
the  Sunnis  the  option  of  dissent  must  be  declared  by  the  girl  as 
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soon  as  paberty  ib  deyeloped,  yet  by  tbe  doctrine  of  ihe  Sbiahs  tiie 
matter  ongbt  to  be  propounded  by  her,  so  that  she  may  advisedly 
give  or  withhold  her  assent.  Mulka  Jkhah  v.  Mahoxid  Ushkubkbb. 
L.  R.,  I.  A.  Sup.  Vol.,  192. 

46.  Where  the  nearest  g^rdian  of  a  minor  was  preclnded  froxa  giving 

his  consent  to  the  marriage  of  the  minor,  the  marriage  contracted 
by  consent  of  the  mother  of  the  minor  was  held  to  be  ralid.  ElALoo  f. 
GUBIBOLLAH.     13  B.  L.  B.,  163. 

47.  The  mntta  form  of  marriage  does  not  admit  of  repudiation  under  tiie 

law  of  the  Shiah  sect.  Qucere — whether  the  form  of  divorce  called 
Zihar  may  be  exercised  in  the  mutta  form  of  marriage.  In  re 
LuDDUN  Sahiba.  Luddun  Sahiba  9.  Kamar  Kudab.  I.  L.  Ky 
8  Cal.,  736. 

48.  An  equivocal  expression  in  a  document  as  to  whether  certain  females 

were  wives  or  not  of  the  executor  cannot  be  considered  anch  in 
express  recognition  of  their  being  wives  as  to  establish  their  daimt 
as  such  to  a  share  in  the  estate  on  his  decease.  When  a  female  hai 
cohabited  with  a  Mahomedan  for  years  and  has  had  a  child  by  him 
who  has  been  openly  acknowledged  and  treated  by  him  as  his  lawfol 
son,  although  there  may  be  no  evidence  of  the  actual  fiu^  of  mar- 
riage, the  Court  is  justified  in  presuming  a  marriage.  Mahatau 
BiBEB  V.  Ahmed  Halebmoozooman.  Oubibbmunkissa  Bboum  t. 
Ahkbb  Halebmoozooman.    10  G.  L.  B.,  293. 

Vide  DowBB.    Maintenance. 

ICIHOBITT* — See  Pbe-emption,  Ac. 

MI8SIH0  PERSOH.    Vide  Death. 

mSSIHOPEBSOUT**— ^^e  rule  contained  in  sec.  108  of  the  Evidence  Act 
governs  the  case  of  a  Mahomedan  who  has  been  missing  for  more 
than  seven  years,  when  the  question  of  his  death  arises  in  cases 
to  which,  under  the  provisions  of  sec.  24  of  Act  YI  of  1871  (Boig. 
Civil  Courts  Act),  the  Mahomedan  law  is  applicable.  Per  Mah- 
MOOD,  J. — The  rule  of  the  Mahomedan  law  that  a  missing  persoo 
is  to  be  regarded  as  alive  till  the  lapse  of  ninety  years  from  the 
date  of  his  birth  is,  according  to  the  most  authoritative  texts  of  the 
Mahomedan  law  itself,  a  rule  of  evidence  and  not  of  ^' suocesaioa, 
inheritance,  marriage,  or  caste,  or  any  religious  usage  or  instifcii- 
tion,"  within  the  meaning  of  sec.  24  of  Act  YI  of  1871.  Mazab 
Ali  V,  BuDH  Singh.    I.  L.  R.,  7  All.,  297. 

MOHITBTTIC- — 1*  ^^  ^  suit  instituted  by  a  Mussulman  against  a  Hindu  to 
establish  his  right  to  take  his  taboot  first  in  the  procession  of  the 
Mohumm  which  right  he  stated  was  constantly  interferod  with 
by  the  Hindu,  judgment  was  passed  in  his  favor  by  idl  the  Courts, 
on  the  grounds,  that  the  evidence  fully  established  the  ckdm ;  and 
that  the  defendant,  being  a  Hindu,  was  not  entitled  to  take  a  part 
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in  a  Mahomedan  fe8tiyal.-*27th  April  1849.    Morris'  Sel.  Deo. 
8.  A.,  Bom.,  Part  II,  91. 

2.  In  a  Buit  instituted  to  establish  the  right  of  the  plaintiffs  to  dance 
ronnd  the  ulawa  or  firehole,  daring  the  Mohamm,  judgment  was 
given  in  their  favor,  and  it  was  ruled,  that  although  all  play  and 
noise  daring  the  Mohurum  are  prohibited,  whether  beside  the 
Musjid,  or  in  any  place  apart  from  it,  over  the  ulawa ;  and  it  was 
very  improper  and  contrary  to  Mahomedan  law  to  play  at  the 
ulawa  beside  the  Musjid,  yet  the  right  sought  had  been  rightly 
determined,  the  usage  of  the  country  having  been  admitted  to 
be  in  favor  of  the  plaintiffs.  Whether  this  usage  was  contrary  to 
the  Mahomedan  law  or  not,  was  a  question  which  need  not  arise 
in  the  suit,  as  the  decision  did  not  preclude  the  enforcement  of 
any  pains  and  penalties,  that  might  be  incurred  by  either  party, 
for  infringement  of  their  religious  law. — 6th  Nov.  1849.  Morris' 
Sel.  Dec.  S.  A,  Bom.,  Part  II,  139. 

MOKIOAOE.— 1-  Where  a  Mahomedan  mortgaged  a  house,  and  subsequently 
sold  it  to  another  person,  to  whom  he  gave  immediate  possession, 
and  the  mortgagee  never  had  possession ;  it  was  held  that  the  pos- 
session of  the  house  by  the  purchaser  gives  him  a  preferable  claim 
to  the  mortgagee  who  had  not  been  put  in  possession,  as  until  the 
house  had  been  taken  possession  of  by  the  morgagee,  the  agree- 
ment was  not  binding. — 1835.     Sel.  Bep.  165,  Bom.,  S.  A. 

2.  Where  certain  Inaam  land  granted  for  the  service  of  the  Musjid,  was 
attached,  in  satisfaction  of  a  decree  obtained  by  a  mortgagee  of  the 
property  against  the  descendants  of  the  original  gi-antee,  who  had 
mortgaged  it  to  him;  it  was  held,  that,  by  the  Mahomedan 
law,  the  mortgage  was  illegal  and  void,  as  land  appropriated  to 
religious  purposes  could  not  be  sold  or  mortgaged  by  any  of  the 
descendants  of  the  original  proprietor;  and  the  Court  agreed 
that  the  attachment  should  be  raised.— 1839.  SeU  Bep.,  204, 
Bom.  S.  A. 

3.  A  Bay-hiUwafa  sale  of  a  land,  made  by  an  agent  on  the  part  of  the 
owner,  was  declared  void  in  Mahomedan  law,  from  the  agent  having 
exceeded  his  powers,  from  its  being  a  sale  at  a  gross  inadequacy 
of  price,  and  from  the  presumption  of  collusion l)et ween  the  buyer 
and  the  agent.— 30th  Sep.  1801.     1  S.  D.  A.,  Ben.  Rep.,  55. 

Non.— In  the  oaoiM  of  Brnsnut  AH  Khan  v.  Bam  Eoman,  decided  by  the  Sadder 
Dewanny  Adawlot  cm  the  4th  January  1799,  there  was  a  question  pat  to  the 
law  officers  respecting  the  legality  of  Bay^hil-teafa  salet,  thoagh  the  canse,  as  it 
happened,  went  off  on  a  qaestion  as  to  the  competency  of  the  agent,  who  made 
the  Bay'hil-vfafa  sale,  in  that  instance,  on  the  part  of  another.  It  was  stated 
in  the  Putwa  then  given  that  a  sale  with  the  optional  condition  for  three  daja 
is  good,  but  for  more  than  three  days  is  not  good,  according  to  Hani/ah  and 
Yusaf;  bat  according  to  Mahommad  for  fonr  days,  or  even  a  longer  x)eriod,  is 
good;  that  the  sort  of  sale  being  prevalent  in  the  coantry,  Mahommad's 
opinion  should  be  followed.    The  intentioB  of  the  partiei,  aa  oollected  from  the 
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tenor  of  the  deed»  show ■,  whether  the  Bay-hU'Wafa  be  a  sale,  with  the  reseiTa 
of  an  option  of  retraction,  within  a  limited  time ;  or  a  mortgage  for  the  aeonritj 
of  money  lent.  A  stipnlation  for  a  short  period  must  be  oousidered  to  mark 
that  a  Bale  was  in  the  contemplation  of  the  parties :  a  long  terra  denotes  a 
mortgage  or  ■ecnrity  for  a  loan ;  and  snoh  mortgages,  in  the  form  of  oonditiona] 
Bales,  are  very  common,  and  rightly  held  valid  nnder  the  opinion  here  cited. 
.In  the  present  case  the  inadequacy  of  the  consideration  was  a  snIBcient  g:rQ>iuid 
for  allowing  the  equity  o^  redemption  nnder  the  exposition  of  the  Mabomedsn 
law,  that  inadequacy  of  price  yitiates  a  sale  by  an  agent.  See  3  Hedaya,  2&.— 
Merely. 

4i,  A  deed  of  Bay-hil-wafa,  executed  on  land  for  a  sum  of  money,  in 
favor  of  a  person  throagh  whom,  not  from  whom,  the  money  was 
borrowed,  is  not  valid  in  Mabomedan  law. — 7tli  May  180^  1 
S.  D.  A.,  Ben.  Eep.,  78. 

5.  A  sold  to  B  certain  villages,  wbicli  he  had  previously  sold  nnder  Bay- 

hil-wafa  to  C  on  the  suit  of  B  against  A  and  C — the  Lower  Conzis 
decreed  specific  performance  of  the  contract  in  favour  of  B,  C  re- 
ceiving the  money  due  on  his  conditional  sale.  The  Sadder  Dewanny 
Adawlnt  reversed  the  decision  of  the  lower  Courts,  on  the  groundb 
that,  by  the  Mahomedan  law,  0,  not  having  assented  to  the  sale, 
B  should  have  waited  till  A  had  redeemed,  or  might  have  had 
recourse  to  his  action  to  annul  the  sale  for  non-delivery ;  and  that  it 
was  inconsistent  with  the  regulations,  and  the  Circular  Order  of  tiie 
Court  of  the  22ad  April  1813,  constructive  of  Reg.  X7II  of  1806 
(whereby  the  interference  of  the  Courts,  as  to  the  possession  or 
either  conditional  buyer  or  seller  is  prohibited)  the  sale  of  part  of 
the  mortgaged  property  having  become  absolute  prior  to  the  award 
of  the  Lower  Court,  and  the  term  of  revocabiUty  of  the  remainder 
having  expired.— 14th  Aug.  1832.    5  S.  D.  A.,  Ben  Bfep.,  226. 

6.  The  wife  of  a  banished  Mahomedan  may  bring  an  action  to  compel 

the  redemption  of  mortgaged  property,  there  being  a  proviso  in  the 
mortgage  bond  that  the  mortgagee  might  at  any  time  oompel 
redemption  on  giving  five  months'  notice ;  and  so  long  as  she  is 
content  to  remain  the  wedded  wife  of  the  banished  man,  and  does 
not  take  means  to  divorce  herself,  she  is  legally  capable  of 
maintaining  the  action,  and  recovering  the  debt  sued  for. — 
20th  Dec.  1823.    2  Borr.,  639.    Bom.  S.  A. 

7.  In  a  claim  to  redeem  a  village  from  mortgage  the  plaintiff  was  allowed 

to  recover  half  of  the  viUage  by  paying  one-half  of  the  mortgagee's 
money,  that  being  the  portion  to  which  he  was  declared  entitled, 
by  the  law  of  Inheritance,  as  heir  to  the  original  mortgagor. — 
14th  March  1825.    4  S.  D.  A.,  Ben.  Bep.,  32. 

8.  A  mortgage  is  completed  by  possession.    Of  two  mortgages,  the  latter 

supported  by  occupation,  was  held  to  annul  the  prior  unaocom* 
panied  by  possession. — 31st  July  1821.    2  Borr.,  130.    Bom.  S.  A. 

9.  Where  A  claimed  from  B,  his  cousin,  the  moiety  of  the  estate  of  their 

grandfather  {  it  was  held^  on  proof  that  it  was  the  joint  inheritance 
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of  the  parties,  that  A  was  entitled  to  the  moiety,  though  a  mort- 
gage debt,  contracted  by  B's  father  to  make  good  arrears  of  revenue 
when  he  had  the  management  of  the  estate,  was  paid  by  B. — 5th 
November  1811.     1  S.  D.  A.,  Ben.  Rep.,  355. 

10.  An  equity  of  redemption  was  decided  to  be  saved  by  the  repayment  of 

the  money  borrowed  on  the  mortgage  within  the  period  of  one  year 
from  the  receipt  by  the  mortgagor  of  the  notice  to  pay  issued  under 
Beg.  XYII  of  1806,  as  required  in  such  notice. — 12th  Jan.  1825. 
4  S.  D.  A.,  Ben.  Rep.,  5. 

1 1 .  A  Mahomedan  died  leaving  a  widow  and  child.   The  latter  was  acknow- 

ledged by  the  former  as  sole  heir  to  his  deceased  father's  estate, 
without  any  reservation  on  account  of  her  dower,  and  she  signed  a 
Warasahnameh  (or  acknowledgment  of  heirship) .  The  son  obtained 
possession  of  the  estate  under  this  Warasahnameh,  and  borrowed 
money  on  the  pledge  of  the  estate.  The  widow  sued  her  son  for 
her  dower,  held,  that  although  according  to  usage,  a  claim  for 
dower  should  be  satisfied  in  preference  to  other  claims  of  whatever 
nature,  yet,  under  the  circumstances,  it  was  consonant  both  with 
law  and  equity  to  consider  that  the  mortgagee  had  a  prior  claim  to 
that  advanced  by  the  widow. — 5th  November  1845.  S.  D.  A., 
Dec.  Ben.,  317. 

12.  A  mortgagee,  a  Mahomedan,  may  transfer  his  rights  and  interests  in 

a  mortgage  held  by  him  upon  real  property  ;  and  the  Mahomedan 
law  cannot  be  applied  to  such  cases. — 14th  June  1848.  7  S.  D.  A., 
Ben.  Rep.,  511. 

NoTS. — In  this  case  the  mortgagee  bad  sold  his  right  before  he  had  sued  for  poueseion, 
altboogh  he  had  got  the  nanal  -order  for  that  purpose  as  under  a  foreclosed 
mortgage.  The  Lower  Coorts  decided,  according  to  the  i*nlesof  the  Midiomedan 
law,  that  the  mortgagee  could  not  sell  that  of  which  he  had  not  possession ;  but 
the  Sudder  Dewatiny  Adawlut  held,  that  the  law  could  not  be  applied,  this  being 
a  case  of  contract  and  therefore  not  coming  within  the  provisions  of  Sea  15  of 
Beg.  IV  of  1793,  and  Sees.  8  and  9  of  Reg.  VII  of  1832.— Morley. 

13.  A  mortgagee  cannot  sue  for  a  division  of  a  joint  undivided  estate,  the 

proprietors  alone  being  the  persons  contemplated  by  Reg.  XIX  of 
1814,  who  are  competent  to  make  such  an  application.---8th  FeK 
1847.    2  Dec.  S.  D.  A.,  N.  W.  P.,  32. 

14.  A  tender  of  the  money  due  on  a  Bay-hil-wafa  made  by  one  of  several 

mortgagors,  or  of  their  representatives,  is  a  legal  tender,  and 
entitles  him  to  redeem  the  property,  and  save  the  sale  from 
becoming  absolute.— 20th  July  1846.   1  Dec.  S.  D.  A.,  N.  W.  P.,  81. 

NoTi.^This  case  was  between  Hindoos,  but  is  inserted  as  illnsstrative  of  an  incident 
to  which  Bay-hihwafa  mortgages  are  liable. 

15.  A  party  claiming  mortgaged  property  on  the  ground  of  a  prior 

purchase,  must  make  an  unconditional  deposit  of  the  sum  due  to 
the  mortgagee  before  he  can  obtain  possession. — 26th  July  1849. 
S.  D.  A.;  Deo.  Ben,  311. 
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16.  Where  nsafmctaary  mortgagees  sablet  the  mortgaged  property  to 

third  parties  of  their  own  choosing,  and  agreed  to  receive  a  oertaia 
stipulated  annual  payment ;  it  was  heldf  in  a  suit  for  recovery  of  the 
mortgage  money,  that  such  agreement  could  not  be  held  to  bar  their 
responsibility  for  the  gross  receipts  derivable  from  the  estate,  and 
that  they  are  bound  to  produce  in  Court  an  account  of  the  grom 
receipts  of  the  mortgaged  property  for  the  time  they  JuSd  it, 
Tertified  on  oath  or  solemn  affirmation. — 3Ist  Aug.  1846.  1  Dec. 
S.  D.  A.,  N.  W.  P.,  131. 

17.  Before  a  decree  can  be  given  for  a  money  payment,  due   on  ut 

usufructuary  mortgage,  the  mortgagee  is  bound  to  prove  that  ha 
had  been  either  wrongfully,  or  prematurely  ousted  from  posaeesioa 
of  the  mortgaged  property,  or  that  there  had  been  some  failure  in 
the  engagement  on  the  part  of  the  mortgagor. — Slst  Aug.  1846. 
1  Dec.  S.  D.  A.,  N.  W.  P.,  131. 

18.  The  vendee  of  a  pawner  cannot  recover  an  unredeemed  pledge  from 

a  non-assenting  pawnee,  but  may  elect  to  wait  redemption  by  tha 
pawner,  or  to  sue  him  to  set  aside  the  sale. — 14th  Aug.  1832. 
5  S.  D.  A.,  Ben.  Rep.,  226. 

19.  Certain  coheirs  mortgaged  a  portion  of  the  property  which  lad 

descended  to  them  in  common  with  others,  then  infants,  as  heirs  (A 
deceased.  The  mortgage  was  raised  for  the  purpose  of  payii^  off 
arrears  of  rent  of  a  ptUnt  taluk  which  was  the  purt  of  the  property 
inherited  from  deceased.  There  was  no  evidence  to  shew  thit 
there  were  any  other  necessary  expenses  connected  inrith  tlie 
deceased's  estate  which  had  to  be  met,  nor  what  that  estate  con- 
sisted of,  nor  whether  the  arrears  of  rent  could  or  coold  not  hsTa 
been  paid  without  having  recourse  to  the  mortgage.  Aooording 
to  Manomedan  law  the  mortgagors  were  not  the  guardians  of  the 
property  of  the  infants.  Heldf  that  the  shares  taken  by  the  infants 
as  heirs  of  the  deceased  were  not  bound  by  the  mortgage.  Bhuthate 
Det  v.  Ahmsd  Hosain.    I.  L.  B.,  11  Cal.,  417. 

MOSCtUE.— A  woman  may  manage  the  temporal  affairs  of  a  mosque,  but  not 
the  spiritual  affairs,  the  management  of  the  latter  requiring  peouliir 
personal  qualifications.  HusSAiN  Bbebeb  v.  Hussaih  SHB&m.— 
1868.    4  Mad.  H.  C.  B.,  23. 

NATIVE  FEMALES.— 1*  Where  a  confession  of  judgment,  on  the  part  of 
female  defendants  to  a  suit,  was  put  in  by  the  maU  def^idanti, 
without  the  knowledge  or  consent  of  the  female  defendants^  who,  fron 
their  secluded  position,  were  not  unlikely  to  be  thus  imposed  npoa, 
such  confession  of  judgment  was  set  aside  altogether. — 7th  Be^ 
1850.    5  Deo.  S.  D.  A.,  N.  W.  P.,  288. 

NAVATATS* — Suit  for  partition  and  possession  of  an  nndivided  Bhaa^  of 
property  sold  to  plaintiff  by  an  aged  gosha  lady  of  the  dass  d 
Canarese  Mahomedans  called  Navayats.    The  property  sold  wm 
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the  yendor's  share  as  heirecis  of  her  father,  brother  and  sister,  who  ' 
died  respectively  in  1856, 1866  and  1871 ;  but  it  appeared  that  the 
property  of  the  family  had  been  in  the  possession  of  one  managing 
member  since  1856.  The  plaintiff,  during  the  snit,  withdrew  his 
claim  against  that  part  of  the  immoveable  property  in  suit  which 
was  within  the  local  limits  of  the  jurisdiction  of  the  Court,  having 
compromised  with,  the  defendants  who  had  it  in  their  possession 
and  pursued  his  claim  against  the  other  immoveable  property  and 
obtained  a  decree.  On  appeal : — Eeld,  (1)  that  the  suit  was  not 
barred  by  limitation ;  (2)  that  the  withdrawal  of  the  claim  with 
regard  to  the  property  situated  within  the  local  limits  of  the  juris- 
diction of  the  Court  Qthe  compromise  not  having  been  shown  to  be 
otherwise  than  bond  fide)  did  not  operate  to  take  away  the  jurisdic- 
tion of  the  Court  to  adjudicate  on  the  plaintiff's  suit ;  (3)  that  the 
plaintiff  having  discharged  the  burden  of  proving  that  the  convey- 
ance to  him  was  voluntarily  executed  and  that  the  transaction 
evidenced  by  it  was  real  and  bond  fide,  the  conveyance  was 
operative. — Khatiqa  v.  Ismail.    I.  L.  B.,  12  Mad.,  380. 

mKAH.   Vide  Marsiagb,  Notk  to  Case  18. 

FABTITI0K.~1.  A. party  instituting  a  claim  for  a  share  of  his  grand- 
father's property  was  non-suited  on  proof  of  separation,  and  the 
production  by  the  other  side  of  a  Farikh-khatt,  or  release,  signed 
by  him  for  his  share  of  the  property. — 6th  Nov.  181 7.  1  Bor.,  205. 
Bom.  S.  A. 

PABTHEB* — !•  By  the  Mahomedan  law  the  right  of  pre-emption  apper- 
tains to  one  partner  over  the  share  of  another  partner,  as  their 
property  is  joint  and  undivided,  and  he  is  a  sharer  in  the  thing 
itoelf.-*-15th  Sept.  1813.    2  S.  D.  A.,  Ben.  Sep.,  85. 

2.  Two  undivided  Mahomedan  brothers  having  been  sued  on  a  bond  exe- 

cuted by  one  of  them,  the  Lower  Court  decided  against  both,  but 
on  appeal  the  Court  of  Sudder  Adawlut  observed,  the  Civil  Judge 
would  seem  to  have  declared  the  liability  of  the  2nd  defendant  for 
the  bond  sued  upon,  on  principles  prevailing  in  Hindoo  law,  whereby 
one  member  of  an  undivided  familv,  may,  under  certain  circum- 
stances be  held  answerable  for  a  deot  incurred  by  another  member. 
In  the  present  case  the  parties  are  Mahomedans,  and  as  explained 
by  the  Cauzee-ool-Coosat  who  attended  during  the  hearing  of  the 
case  before  the  Court  of  Sudder  Adawlut,  the  2nd  defendant  could 
not  be  liable  for  the  bond  executed  by  his  brother  the  1st  def endant, 
unless,  by  some  written  instrument  showing  partnership  in  trade, 
be  had  incurred  such  liability  under  his  own  hand.  No  such 
instrument  having  been  obtained  from  the  2nd  defendant,  the  Court 
absolve  him  from  the  bond. — 20th  Jan.  1855.    Dec.  Mad.  S.  A.,  5. 

3.  A  judgment-oreditor  having  attached  certain  property  in  satisfaction 

of  the  decree  in  his  favor,  the  plaintiffs  sued  to  raise  the  attach- 
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ment,  alleging  that  the  whole  of  the  property  attached  formed  their 
undivided  ancestral  estate.  The  creditor  pleaded  that  he  had  only 
attached  the  share  of  the  property  to  which  his  jadgment-debior 
was  entitled  by  Mahomedan  law.  Held  that  the  Ma^omedan  law 
permits  the  attachment  of  a  share  of  an  nndivided  property  to 
answer  a  decree  against  one  of  the  family. — 12th  May  1855, 
Morris'  Cases,  S.  D.  A.,  Bom.  II,  99. 

Non. — The  debtor  was  the  brother  and  nephew  of  the  plaintiffs.  A  somewhat  sim^ 
case  is  referred  to  in  a  Note  at  page  101  of  the  same  Tolame,  but  the  dediioa 
was  bj  a  single  Judge. 

PEDIGB££.~S^  Eyidbkcb. 

PjLie A 'nrwfl.— 1 .  In  reviewing  proceedings  of  the  Native  Courts  of  Indn 
where  the  Hindoo  or  Mahomedan  law  is  the  mle,  and  the  form  of 
pleading  totally  different  from  that  in  nse  in  Courts  where  the  law 
of  England  prevails,  the  Judicial  Committee  of  the  Privy  Gouscil 
will  look  to  the  essential  justice  of  the  case,  without  consideriDg 
whether  matter  of  form  have  been  strictly  adhered  to. — 8th  Dec. 
1840.    2  Moore's  Ind.  App.,  344. 

2.  A  Mahomedan  suing  as  heir  must  set  forth  in  the  plaint  how  he  h 
heir.— 13th  Feb.  1844.     1  Fulton,  409.     Sup.  Ct.,  Oal. 

PLEDOK— !•  By  the  Mahomedan  law,  the  vendee  of  a  pawner  eaiii»>t 
recover  an  unredeemed  pledge,  from  a  non-assenting  pawnee,  but 
may  elect  to  wait  redemption  by  the  pawner,  or  to  sue  him  to  sel 
aside  the  sale.— 14th  August  1832.     5  S.  D.  A.,  Ben.  Bep.,  226. 

PBE-EXPTIOK- — 1*  By  the  Mahomedan  law  the  right  of  pre-emptioQ 
appertains  to  one  partner  over  the  share  of  another  partner,  u 
their  property  is  joint  and  undivided,  and  he  is  a  sharer  in  the 
thing  itself.— 16th  Sep.  1813.    2  S.  D.  A.,  Ben.  Rep.,  85. 

2.  On  a  claim  of  Shoofaa,  or  right  of  pre-emption,  founded  on  vicinage 

and  partnership,  it  being  proved  that  the  plaintiff  had  made  tibd 
requisite  demand  and  protest  on  hearing  of  the  sale,  though  pay- 
ment was  not  immediately  tendered,  judgment  was  given  in  favor 
of  the  plaintiff,  in  conformity  with  the  opinion  of  the  Mahomedan 
law  officers,  on  condition  of  payment  by  a  certain  day. — 22nd  Oct 
1811.    1  S.  D.  A.,  Ben.  Bep.,  350. 

3.  A  sells  lands  to  B,  conceiving  himself  entitled  to  do  so  as  heir  of  his 

father,  the  former  Mukarraridar ;  and  C  (late  Malik)  claims  a  right 
of  pre-emption,  declaring  at  the  same  time,  that  the  estate  of  a 
Mukarraridar,  upon  his  death  devolves  on  his  heir ;  as,  by  the  settle- 
ment concluded  between  the  Government  and  the.Mukarraridar,  he 
becomes  Malik  of  the  proceeds  of  his  Mukarrari,  with  the  exception 
of  a  portion  thereof,  which  the  late  Malik  receives  as  Malikatiah ; 
consequently  the  right  of  the  late  Malik  is  not  wholly  trans- 
ferred to  the  Mukarraridar  but  he  and  the  late  Malik  are  to  eich 
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other  iu  the  relation  o£  partners,  and  the  right  of  Shoofaa  apper- 
tains to  one  pai*tner  over  the  share  of  another,  becanse  such 
property  is  joint  and  undivided,  and  he  is  a  sharer  in  the  thing 
itself.  C  therefore,  as  late  Malik,  was  decreed  to  have  a  claim  to 
pre.emption.~15th  Sept.  1813.    2  S.  D.  A.,  Ben.  Eep.,  85. 

4.  It  was  heldf  that  if  A,  a  Mahoraedan  trader,  transfer  lands  to  B  by  sale, 

and  G  afterwards  come  forward  and  establish  his  right  of  Shoofaa, 
he  will  be  entitled  to  the  lands  at  the  pnce  paid  for  them  by  B, 
who  will  be  compelled  to  refund  the  profit  accrued  during  the 
period  of  his  possession  to  0,  receiving  himself  the  purchase  money 
from  A.     Ibid. 

5.  In  a  suit  by  a  Mahbmedan  to  establish  his  superior  right  of  pre-emption 

of  a  house  bought  by  another  person,  it  was  held  by  the  Register's 
and  Jadge's  Courts,  that  the  sale  was  void,  on  the  ground  of  infor- 
mality of  the  deed  of  sale  (if  not  having  been  submitted  to  the 
KaztJ,  and  leaving  the  right  of  pre-emption  to  be  determined  by  a 
fresh  action  or  the  highest  offer :  but  these  decisions  were  reversed 
on  appeal ;  and  the  Court  Jield  that  the  deed  of  sale  was  a  valid 
instrument,  and  the  respondent  had  failed  to  establish  his  right  of 
pre-emption,  having  forfeited  the  same,  under  the  provisions  of  the 
Mahomedan  law,  by  declining  to  purchase  the  house  in  dispute 
previously  to  its  acquisition  by  the  Appellant. — 31st  May  18i}3. 
2  Borr.,  3Q6.    Bom.  S.  A. 

6.  In  a  suit  by  A  to  set  aside,  a  sale  by  B  of  a  piece  of  land  containing  a 

burying  ground,  it  was  not  proved  by  B  that  A  had  given  up  a  right 
of  pre-emptiun  possessed  by  him ;  and  as  the  Mahomedan  law  did  not 
allow  of  the  sale  of  burying  grounds,  the  sale  was  annulled,  liberty 
being  given  to  B  to  make  a  fresh  sale,  excluding  the  burying 
ground,  and  giving  such  notice  to  A  as  his  right  of  pre-emption 
entitled  him  to  by  law.— 9th  Mai-ch  1824.   2  Borr.,  682.   Bom.  S.  A. 

7.  A  i*espondent  having  been  declared  entitled  to  redeem  from  mortgage 

one  moiety  of  a  village  as  the  portion  to  which  he  was  entitled  by 
the  law  of  Inheritance,  as  an  heir  of  the  original  mortgagor,  was 
informed  by  the  Court  that  he  was  entitled  to  recover,  by  right  of 
Shoofaa,  the  other  moiety  which  had  been  sold  by  his  coheir. — 
14th  March  1825.    4  S.  D.  A.,  Ben.  Rep.,  32. 

8.  A  claim  in  right  of  pre-emption  to  property,  the  possession  of  which 

has  been  transferred  by  a  deed  of  Uibeh-hil'ifffoXf  or  g^f t  for  con- 
sideration (such  consideration  being  expressly  stipulated)  is  good 
under  the  Mahomedan  law.— 29th  July  1835.     6  S.  D.  A.,  Ben. 
^  Rep.,  34. 

9.  And  this,  notwithstanding  that  the  consideration  stipulated  in  the  deed 

of  gift  be  considerably  below  the  real  value  of  the  property.    Ibid. 

10.  Where  a  Mahomedan  might  have  had  cognizance  of  the  sale  of  a  piece 
of  ground,  to  the  pre-emption  of  which  he  was  entitled,  and  did  not 
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prefer  his  claim  till  a  ebdsiderable  time  affcer  the  sale,  his  riglit  of 
pi*e-emption  was  held  to  be  foi'feited,  as  he  shonld  baTe^filed  a  suit 
within  one  month  against  the  vendor. — 7th  Feb.  1689.  Bel.  Bep^ 
178.     Bom.  8.  A. 

11.  Under  the  Mahomedan  law  pre-emption  cannot  bo  claimed  in  a  cue 

of  Bay  taljiah^  or  fictitious  sale  made  to  serve  a  temporary  par- 
pose.— 10th  Deo.  1840.     6  S.  D.  A.,  Ben.  Rep.,  306. 

12.  In  a  case  of  Bay  taljiah^  a  lease  of  the  property  from  the  aUeged 

parohaser  to  the  seller  does  not  render  the  sale  absolnte,  so  ^t 
pre-emption  can  be  claimed.     Ibid, 

13.  Pre-emption  if  not  claimed  immediately  is  barred.    Hid, 

14.  But  pre-emption  cannot  be  claimed  where  the  consideratioa  is  not 

expressly  stipulated.     Ibid, 

15.  A  party  having  claimed  the  right  of  preemption  in  certain  lands 

and  obtained  a  decree,  is  not  at  liberty  to  withdraw  from  hk  ehu'ii 
in  consequence  of  the  resumption  of  the  lands  by  QoTemmefit» 
and  the  conclusion  of  a  settlement  with  other  parties. — 4th  Maj 
1841.    S.  D.  A.,  Sum.  Cases,  9. 

16.  The  right  of  pre-emption,  decreed  on  condition  of  the  payment  of 

the  purchase  money  within  one  month,  was  held  to  he  loel  od 
failure  of  the  payment  within  the  time  prescribed. — ^26th  Dea 
1840.    1  S.  D.  A.,  Ben.  Sum.  Cases,  Pt.  1,  51. 

17.  A  purchaser  of  a  portion  of  an  estate  is  not  barred  f  rony  a  right  of 

pre-emption  of  another  portion,  on  the  groxind  that  he  hima^ 
had  purchased  only  three  years  before  the  institution  of  his  siiii^ 
7th  May  1846.     S.  D.  A.,  Dec.  Ben.,  176. 

18.  The  resumption  of  lands  by  Government,  and  a  settlement  made  witk 

a  purchaser  of  a  portion  of  an  estate,  does  not  bar  the  rjght  d 
pre-emption  in  the  possession  of  another  portion.  S.  D«  A.,  Dee. 
Ben.,  176. 

19.  A  sale  or  mortgage  of  an  estate  to  a  third  party,  by  one  of  the  coehaivn 

in  such  estate,  being  an  infraction  of  the  Wajib-uUcare  in  the  Od* 
lector's  office,  by  which  the  vendor  and  sharers  bound  themaelvei 
not  to  sell  the  estate  to  a  stranger  without  first  endeavouring  to 
obtain  a  purchaser  among  their  co-sharers,  is  xnsuffioieDt  to  g^re 
one  of  the  sharers  a  right  of  presumption  if  he  have  forfeited  thii 
right  by  refusal  to  purchase  at  a  fair  valuation. — 11th  Auffost  1847. 

2  Dec.  S.  D.  A.,  N.  W.  P.,  249. 

20.  The  parties  to  a  sale  may  cancel  the  contract  between  themoelvce,  Iml 

their  annulment  of  a  sale  which  has  been  completed  cannot  mA  and« 
the  right  of  a  third  party  to  pre-emption. — 8th  Febraarr  1848. 

3  Dec.  S.  D.  A.,  N.  W.  P.,  47. 
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21.  The  Malik  of  a  i*esam6d  rental L*ee  tenure,  whioh  has  heen  settled  with 

the  Maafidar,  has  not  the  right  of  pre-emption,  on  sale  of  the  pro- 
perty by  the  latter.— 30th  Dec.  1848.  7  S.  D.  A.,  Ben,  Rep.,  561. 
9fch  August  1849.     S.  D.  A.,  Dec.  Ben.,  344. 

22.  A  party  having  been  Malik  of  certain  land,  formerly  an  altamgha 

grant,  and  afterwards  coostitufced  a  Mahall,  or  estate  permaneutly 
settled  with  those  who  were  the  rent-free  holders  of  the  said  grant, 
has  no  right  of  pre-emption  ;  the  permanent  settlement  of  the 
land,  as  a  sepamte  estate,  completely  separating  the  property  from 
the  ifaZtiV,  who  in  futurity  had  no  further  concern  in  the  land,  in 
lieu  of  which  he  was  entitled  to  receive  a  money  allowance  from 
the  Government  Treasury.— 9th  Aug.  1849.  S.  D.  A.  Rep.,  Dec. 
Ben.,  844. 

23.  When  the  Sudder  Board  in  a  certain  letter,  had  declared  that  where  a 

Butwarra  of  the  estate  had  been  properly  carried  out  under  the  law, 
a  claim  of  pre-emption  would  not  lie ;  it  was  held,  that  such  letter 
was  no  authority  for  setting  aside  the  Mahomodan  law  in  a  suit 
brought  to  set  aside  th>  sale  of  the  estate  under  the  provisions  of 
that  law,  with  regard  to  the  right  of  pre-emption. — 3rd  May  1849. 

4  Deo.  S.  D.  A.,  N.  W.  P.,  103. 

24.  A  right  of  pre-emption  cannot  be  claimed  previous  to  actual  sale. — 

22nd  April  1848.     7  S.  D.  A.,  Ben.  Rep.,  487.    23rd  July  1850. 

5  Dec.  S.  D.  A.,  N.  W,  P.,  189. 

25.  A  party  whose  house  is  in  the  same  compound,  or  inclosure  as  the 

one  sold,  (both  having  a  common  entrance  through  the  inclosure) 
has  a  superior  right  of  pre-emption  to  another  party  whose  house 
adjoins  the  one  sold,  but  is  separated  from  it  by  a  wall. — 26th 
Dec.  1850,     S.  D.  A.  Dec.  Ben.,  602.    4  Hed.,  662,  564. 

26.  By  the  Mahomedan  law  a  claimant  for  the  right  of  pre-emption,  is 

bound  to  bring  forward  his  claim  immediately  on  hearing  of  the 
sale,  and  the  notice  of  a  year  issued  previously  to  a  conditional  sale 
becoming  absolute,  was  held  to  be  sufficient  notification  to  all  parties 
concerned,  and  to  preclude  a  party  from  claiming  a  right  of  pre- 
emption unless  immediately  after  such  sale  had  become  absolute. — 
25th  Jan.  1847.     S.  D.  A.,  Dec.  Ben.,  22. 

27.  A  claim  for  the  right  of  pre-emption  under  the  Mahomedan  law,  was 

disallowed  on  failure  of  proof  that  the  Talah-i-MuwiMahat  or  imme- 
diate .  demand,  had  been  made  by  the  claimant. — 19th  July  1847. 
S.  D.  A.,  Dec.  Ben.,  267. 

28.  A  claim  to  the  right  of  pre-emption  was  dismissed,  the  "immediate 

demand"  required  by  the  Mahomedan  law  not  being  proved. — 17th 
June  1848.  S.  D.  A.,  Dec.  Ben.,  533.  22ud  July  1848.  S.  D.  A., 
Dec.  Ben.,  709. 

29.  It  is  sufficient  that  the  right  of  pre-emption  has  been  demanded  before 

witnesses  from  one  of  several  sellers,  and  the  presence  of  all  the 
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sellers  is  not  necessary  to  render  the  assertion  oC  such  right  i^^ 
and  formal.— 17th  June  1848.    7.  S.  D.  A.,  Ben.  Rep.,  4^4. 

30.  A  party  claiming  on  a  right  of  pre-emption  mnst,  according  to  the 

Mabomedan  law,  prefer  his  claim  foanded  on  that  right,  iwnedi- 
ateUf  on  knowledge  of  the  sale  however  a<^tf«d.^-4th  April  1850. 
S.  D.  A.,  Deo.  Ben.,  99. 

31.  The  immediate  claim  to  a  right  of  pre-emption  is  not  restricted  to  any 

particular  form  of  words ;  and  it  was  Jield  sufficient  to  eetabiisli 
BQch  claim  where  the  claimant,  immediately  on  hearing  of  the  sale, 
cried  out  Kharid  kiya  three  times. — 27th  Jnne  1850.  S.  D.  A, 
Ben.  Dec,  321. 

32.  Where  a  claimant  to  a  right  of  pre-emption,  immediately  on  hearing 

of  the  sale,  sent  several  persons,  with  the  money  to  be  tendered  to 
the  vendor  and  purchaser,  and  to  demand  the  delivery  of  the  deed 
of  sale  ;  it  was  heldf  that  all  but  the  actual  agent  so  sent  to  make 
the  tender  were  witnesses  in  the  legal  sense  of  the  word ;  t.e.^^r- 
sons  sent  to  see  the  tender  made,  and  who  did  see  the  tender  made, 
and  deposed  to  having  seen  it.    Ibid. 

33.  If  the  immediate  demand  and  tender  of  price  be  made  to  one  of  sevenU 

joint  sellers,  or  purchasers,  it  is  good  in  law. — ^23rd  Dec.  1850.  S. 
D.  A.,  Dec.  Ben.,  585. 

NoTK. — When  the  right  of  pre-emption  ezista  among  Hindoos,  it  is  sabjeot  to  the  ruin 
and  regulations  of  the  Mahomedan  law.  7  S.  D.  A.  Kep.,  129.~KorIey.  Vide 
Case  39. 

34.  A  party  having  claimed  the  right  of  pre-emption  in  certain  laadf, 

and  obtained  a  decree,  is  not  at  liberty  t9  withdraw  from  his  clhira, 
in  consequence  of  the  i*e8umption  of  the  lands  by  Government,  and 
the  conclusion  of  a  settlement  with  other  parties.— 4ith  May  1841. 
S.  D.  A.,  Ben.  Sum.  Gases,  9. 

35.  In  a  suit  for  pre-emption  the  decree  should  record  the  points  proved 

in  evidence,  to  enable  the  appellate  Court  to  jud^re  whether  the 
law  has  been  properly  applied. — 6th  February  1847.  S.  D.  A, 
Dec.  Ben.,  44. 

NoTK.— The  parties  in  this  oase  were  Hindoos,  bat  as  the  Mabomedan  law  of  Pre-enp. 
tion  is  applicable  where  they  are  ooncerned  (vide  Note  to  Case  83  and  Gaae  S9), 
the  rule  is  general. 

36.  Where,  in  a  suit  for  pre-emption,  the  Lower  Courts*  decrees  set  forth 

that  the  requisitions,  preliminary  to  a  claim  by  pi^-emption  had 
been  complied  with,  but  did  not  state  what  those  requisitions  were, 
and  what  in  the  judgment  of  the  zillah  judicial  authorities,  the  Itw 
required  in  that  respect,  the  case  was  remanded. — 13th  Januknr 
1848.     S.  D.  A.,  Dec.  Ben.,  12. 

37.  Evidence  to  the  preliminaries  to  the  protest  and  demand,  as  hud 

down  in  page  183  of  Macnaghten^s  Mahomedan  law,  is  essentia]  toi 
the  proof  of  the  pre-emptive  claim  (vide  page  182),  and  application. 
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to  a  third  party,  wbioh  the  plaintiffs,  it  appears,  adduced  as  a 
farther  proof  of  their  desire  to  purchase,  cannot  be  regarded  as 
making  np  for  any  defects  in  the  orificinal  conditions. — 16th  June 

1851.  Dec.  S.  D.  A.,  N.  W.  P.,  VI,  214. 

38.  The  Lower  Conrts  having,  in  a  claim  for  the  right  of  pre-emption,  decided 
that  both  parties  possessed  the  right,  and  having  accordingly  decreed 
partly  in  favor  of  plaintiffs,  allowing  the  defendants  to  retain  a  por- 
tion of  the  land  purchased  ;  the  Sudder  Dewanny  AdawltU  ruled,  in 
special  appeal,  that  there  can  be  no  such  thing  as  a  divided  right 
of  pre-emption  and  that  the  entire  and  unmutilated  title  must  vest 
in  one  party  or  the  other.  1 1  was  further  ruled  that  the  plaintiffs 
had  by  their  own  laches,  forfeited  for  the  time  whatever  claim  by 
right  of  pre-emption,  they  may  have  once  possessed  ;  but  that  they 
still  had  the  right  to  purchase  in  preference  to  an  entire  stranger, 
should  the  property  again  come  into  the  market. — 23rd  June  1851. 
Dec.  S.  D.  A.,  N.  W.  P.,  VI,  231. 
NoTi. — This  oase  wam  between  Hindoos. 

39.  In  this  case  the  defendant  (a  Hindoo)  met  the  claim  by  denying  that 
tlie  pre-emption-right  (to  establish  which  a  Mussulman  had  insti- 
tuted the  suit),  was  recognized  by  Hindoo  law.  This  plea  was 
overruled  by  the  Sndder  Dewanny  Adawlut,  on  the  Judges  observ- 
ing that,  "  on  the  first  point,  the  Judge  (of  the  Lower  Court)  has 
declared  the  right  of  pre-emption  to  exist  under  the  Hindoo  law 
as  expounded  by  Sir  W.  Macnaghten,  the  Court  however  do  not 
find  this  to  be  borne  out  by  the  Principles  and  Precedents  published 
by  that  gentleman.  In  page  15  of  the  preface  to  the  Mahomedan 
law,  it  is,  on  the  contrary,  stated  that  the  more  current  autho- 
rities of  Hindoo  law  are  entirely  silent  on  the  subject,  and  after 
|k  quotation  from  a  doubtful  authority,  the  passage  concludes  by 
observing  that  it  remains  yet  to  be  decided,  whether  it  should  be 
*  held  to  be  practical  law  or  not.  Subsequently  decisions  have,  how- 
ever, shown  that  the  right  of  pre-emption  among  Hindoos,  is  recog- 
nized by  the  Courts,  when  founded  on  pescnptive  usage  and  local 
custom,  but  it  has  also  been  ruled  (Calcutta  Conrt  25th  July  1843), 
that  as  the  right  is  derived  originally  from  the  Mahomedan  law,  the 
rules  and  restrictions  of  which  are  considered  even  by  the  Hindoos 
themselves,  as  applicable  to  the  practice  existing  among  them,  the 
preliminary  requisites  necessary  to  sustain  a  claim  of  pre-emption, 
viz.,  the  declaration  of  an  intention,  to  become  a  parcbaser  imme- 
diately on  hearing  of  the  sale,  followed  by  affirmation  of  the 
witnesses  of  such  intention,  either  in  the  presence  of  the  seller  or 
the  purchaser,  or  on  the  premises,  must  be  observed. — 7th  June 

1852.  Dec.  S.  D.  A.,  N.  W.  P.,  VII,  227. 

40.  A  Moonsiff  having  dismissed  a  suit  to  establish  the  right  of  pre- 
emption in  consequence  of  the  plaintiff  not  having  observed  tlie 
requirements  of  the  Mahomedan  law,  the  Judge  decided  that  the 
plaintiffs  had  done  their  best  to  comply  with  the  requisition  of  the 
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law.  The  Sadder  Dewanny  Adawlat  however  ruled,  thai  mieli 
was  not  saffioietit ;  and  that  the  Court  must  find  that  the  elaummta 
had  done  jvhat  the  law  requires,  or  no  decree  can  he  passed  in  their 
favor.— 8th  Dec,  1853.     Deo.  S.  D.  A.,  N.  W.  K,  VIH,  769. 

41.  In  a  suit  instituted  hj  a  Mussulman  against  a  Hindoo  to  ertablnh 

the  right  of  pre-emption,  to  property  sold  hy  auction  in  exeontioa 
of  a  decree,  held,  that,  the  pre-emption-right  supposes  an  act  of 
volition  on  the  part  of  the  vendor,  a  principle  inapplicable  io  i 
transaction  of  compulsory  sale  made  by  any  authoritative  order,  or 
injunction  ;  and  that  the  incident  of  a  public  sale  creates  a  bcw 
element  beyond  the  ordinary  scope  of  such  right.  Claim  dis- 
allowed.—24th  Jan.  1854.     Dec.  S.  D.  A.,  N.  W.  P.,  IX,  41. 

42.  A  son,  during  the  life-time  of  his  father  (who  is  a  coparoeiiar  in  tbe 

village),  has  not  under  the  Mahomedan  law,  anv  right  of  pre- 
emption, by  virtue  of  hereditable  property  to  wnioh  he  has  nl 
succeeded.- 20th  March  1854.     Dec.  S.  D.  A.,  N.  W.  P.,  IX,  1^. 

43.  A  special  appeal  being  admitted  in  a  suit  regarding  pre-etnpiloB  to 

determine,  whether  one  month  only  is  allowed  tor  the  instteiioD 
of  a  suit  or  claim  with  reference  to  pp.  48,  187  and  188,  Maentgl^ 
ten's  Mahomedan  law,  and  Note,  held,  that,  '*  the  eaDoct  period  for 
preferring  the  claim  by  litigation  is  not  clearly  laid  down  l^  ika 
Mahomedan  law,  wherein  some  authorities  have  de<dared4hat  such 
claim  must  be  made  within  one  month,  while  oth^ra  have  nded 
there  is  no  limitation.  This  latter  doctrine  appears  to  be  the  mask 
authentic  and  generally  prevalent  opinion.  But,  befoxe  deeidiag 
that  point,  we  have  to  consider  whether  the  limit  allowed  lor  tin 
institution  of  a  suit  by  the  Regulations,  can  be  restricted  bjf  thd 
operation  of  the  Mahomedan  law.  The  question  was  raisea  sad 
decided  by  a  full  bench  of  Judges  on  the  ^Hh  March  1845,  in  the 
case  of  Bajah  Biijnath  Sing,  special  petitioner,  wherein  it  vis 
imled,  with  reference  to  the  authonty  cited,  that  a  positive  ena^ 
ment,  such  as  that  of  Sec.  14,  Beg.  ni  of  1793,  supersedes  tiie 
tenets  of  Mahomedan  law  as  also  of  Hindoo  law ;  and  a  daiaa  &c 
possession  after  the  lapse  of  twelve  years,  in  a  suit  between  Hindeosi 
to  which  class  the  Court  held  the  law  was  equally  applicable,  wis 
dismissed.  In  the  case  quoted  it  was  sought  to  set  aside  the  lav 
of  Limitation,  under  the  plea  that  adoption,  after  the  lapse  of  vxj 
number  of  years,  was  valid  under  the  Hindoo  law.  l%e  pks, 
however,  was,  for  thej'easons  set  forth,  considered  invalid,  uid  the 
decision  was  passed  on  the  grounds  of  the  regulation  law  ci  Ism- 
itation.  Adopting  and  applying  the  principle  of  the  above  delusion 
to  the  case  before  us,  we  are  of  opinion  that  even  if  it  were  a  seltkd 
point,  that,  in  cases  of  shoofaa,  the  claim  by  litigation,  toAn 
the  Mahomedan  law,  should  be  preferred  within  one  moatli,  we 
hold  that  the  law  of  Limitation,  as  laid  down  in  Sec  14,  Beer.  Ill 
of  1 793,  cannot  be  superseded  by  such  restriction. — Ist  May  iSSl, 
Dec.  S.  D.  A.,  Ben.,  292, 
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44.  Where  a  prescriptive  usage  is  proved  or  acknowledged  to  exist  in  any 
localitj,  sooh  usage  of  itself  is  law,  binding  on  all  classes  to  whom 
the  usage  has  been  presoriptivelj  held  applicable.  It  is  unimpor- 
tant  whether  the  usage  has  given  local  force  to  rules  of  Maho- 
medan  or  of  Hindoo,  or  of  any  other  law.  Whatever  has  been  so 
established  by  usage,  has  become  law  within  the  local  limits.  It 
is  on  this  principle  that  the  rules  of  the  Mahomedan  law  of  pre- 
emption have  been  held  to  be  in  force.  The  Court  further 
observed  that^  "  the  claim  set  up  by  the  plain tifE  (a  Hindoo  versus 
a  Mahomedan)  is  founded  on  the  right  of  pre-emption,  which  is 
recognized  among  Hindoos  in  some  parts  of  the  country  on  the 
ground  of  custom;  it  has  its  origin,  however,  in  the  Mahomedan 
law,  the  rules  and  restrictions  of  which  are  considered  even  by  the 
Hindoos  themselves  as  ajpplicahle  to  the  practice  as  existing  among 
them.''— Sth  May  1851.    Dec.  S.  D.  A.,  Ben.,  322. 

KoTC—The  defendant  (a  Mahomedan)  objected  to  the  olaim  of  a  Hindoo  plaintiff,  to 
obtain  a  benefit  flowiuff  from  the  Mahomedan  law.  The  decision  though  brief 
contaiiiB  a  clear  exposition  of  the  nsage  arisinK  out  of  the  law,  among  others, 
than  those  for  whose  guidance  the  law  was  originally  framed. 

45*  The  presentation  of  a  petition  to  a  rigister  of  deeds,  assei*ting  a 
right  to  pre-emption  in  respect  to  property,  the  sale  of  which  to 
another  party  had  shortly  before  been  registered,  cannot  be  looked 
upon  as  tulb'i»m>owasihut,  or  a  preferment  of  the  immediate  claim 
affirmed  by  witnesses,  required  by  the  Mahomedan  law  which 
equally  applies  although  the  parties  are  Hindoos. — 23rd  May  1855. 
Dec.  S.  D.  A.,  N.  W.  P.,  235. 

46.  The  female  relatives  of  the  proprietor  of  a  share  of  an  estate,  not 

being  included  in  the  coparcenery  community,  are  not  co-sharers 
of  such  proprietor  within  the  meaning  of  the  Wajib^ool-urg  of 
settlement  in  respect  to  the  right  of  pre-emption. — 10th  July  1855. 
Deo.  S.  D.  A.,  N.  W.  P.,  390. 

47.  The  pre-emptive  right  of  a  party  to  purchase  a  share  in  one  of 

several  villages,  sold  under  a  single  deed  of  sale,  recognised  on  its 
appearing  that  such  party  was  a  shareholder  only  in  the  village  in 
which  the  share  claimed  was  situate.     Ibid. 

48.  In  the  absence  of  proof  that  in  fixing  the  price  of  the  share  claimed 

proportionately  to  what  the  whole  of  the  villages  had  been  sold 
for,  the  claimant  of  pre-emption  had  put  too  low  a  price  on  such 
share,  held^  that  there  was  nothing  illegal  in  this  mode  of  valuation, 
and  that  the  question  of  what  was  a  fair  price  for  the  property 
was  properly  determinable  by  the  Lower  Courts.    Ibid. 

49.  Eeld^  tl^at  even  if  it  were  a- settled  point  that,  in  cases  of  Shoofaa, 

the  claim,  by  litigation  under  the  Mahomedan  law,  should  be 
preferred  in  one  month,  the  law  of  Limitation,  as  laid  down  in 
Sec.  14,  Reg.  Ill  of  1793,  cannot  be  superseded  by  such  a  restric- 
tion.—3rd  March  1856.    Deo.  S..D.  A.,  N.  W.  P.,  XI,  189. 
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50.  A  suifc  between  Hindoos  was  remanded  witli  the  following  Id  junction : 

'*The  Jadge  will  understand  that  he  is  to  confine  himself  to  thesingle 
point  as  to  whether  there  is  proof  of  the  plaintilE  having  obseryed 
all  the  legal  forms  necessary  according  to  the  Mahomedan  law  on 
the  part  of  the  claimant  to  the  right  of  pre-emption  under  the 
law,  whether  he  be  a  Mahomedan  or  a  Hindoo.*' — 29th  May  1856. 
Deo.  S.  D.  A.,  N.  W.  P.,  XI,  363. 

51.  In  a  snit  instituted  by  a  Hindoo  Talookdar,  against  another  Hindoo, 

the  following  decision,  illustrating  a  particular  distinctive  feature 
in  the  application  of  the  law  of  pre-emption,  was  prononnced.  The 
appellant  claims  a  pre-emptive  privilege  in  the  firat  instance  as  a 
sharer  in  the  land  sold.  This  claim  cannot  be  admitted.  Fortbe 
appellant  is  not  a  co-sharer  in  the  village.  He  holds  nnder  Gk>vem- 
ment  as  a  Talookdar,  not  as  a  Biswadar  or  Mokuddnm,  and  neither 
the  agreements  made  at  the  time  of  settlement,  nor  the  law  of  pre- 
emption as  administered  in  oar  Courts,  contemplate  the  concessoa 
of  pre-emptive  rights  to  mere  Talookdars,  whose  tenuie,  though 
superior,  iu  some  respects,  to  that  of  the  Mokuddnm  or  Biswadar, 
is  inferior  iu  those  incidents  which  constitute  proprietoi*8hip.  Tbe 
appellant  therefore  cannot  prove  his  title  on  the  gi-ound  of  commos 
proprietary  interest  with  the  sellers,  as  his  relation  to  the  estate 
is  not  identical  with  their's,  and  is  moreover  not  such  as  iu  itself 
to  convey  a  pre-emptive  right.  The  Court  proceed  to  consider  tbe 
second  plea,  namely,  the  right  of  pre-emption  on  account  of  vicin- 
age. On  this  point  it  is  sufficient  to  refer  to  their  decision  iu  tiie 
case  of  NoNKOO  Doobe  and  another  versus  Naryun  Doss  and  others, 
passed  on  this  date.*  In  that  decision  the  i-easons  for  refusing  ta 
admit  the  pre-emptive  title  of  a  Hindoo  claimant  to  an  entire 
estate  on  the  sole  ground  of  vicinage  are  fully  detailed.  It  will 
suffice  here  to  observe  that  it  is  not  in  the  opinion  of  the- Court 
ezpedii^nt  to  create  this  right  and  that  its  existence  hitherto  has  not 
been  proved.— 23rd  June  1856.     Dec.  S.  D.  A.,  N.  W.  P.,  XI,  889. 

52.  *  In  the  absence  of  any  positive  law,  established  usage  andjudiml 

precedent,  the  Court  refused  to  ix)COgnize  the  rightjof  pre-^mptioo 
amongst  parties  of  the  Hindoo  persuasion,  based  on  vicin4ige  atone- 
—23rd  June  1856.    Dec.  S.  D.  A.,  N.  W.  P.,  XI,  393. 

NoTB, — The  following  observations  respeoting  the  Mahomedan  law  of  pre-emptioo 
when  claimed  by  Hindoos  show  that  ib  CHiinot  be  admiuistered  in  all  cases.  Tka 
Court  farther  raised  a  question  (whioh  however  was  n~ot  determined)  whether 
tlie  law  on  this  sabjeot  extended  among  Mahomedans  themselves  to  evexj 
description  of  landed  pi*opert7. 

**  The  right  of  pre-emption  ,oIaimed  in  this  case,  is  founded  on  ideas  taken  from  tbe 
Mahomedan  and  not  from  the  Hindoo  law,  and  carried  even  fmrUier  (aocordiog 
to  notions  so  generally  prevalent  throoghont  the  country,  as  to  ameunt  peirbapi 
to  established  custom)  than  the  doctrine  of  the  Mahom^an  law  itself  ooottte"' 
nnces.  It  is  so  much  recognized  that  in  other  suits  which  have  since  oob® 
before  the  Court,  the  defendants  though  Hindoos  have  admitted  the  prioo^ 
on  whioh  the  pre-emption  was  claimed^  but  rested  the  defence  on  other  gniw> 
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saoh  as  tender  made  and  refused,  before  the  sale  was  completed  to  a  stranger. 
The  Mafaomedan  law  allows  the  right  of  pre-emption  to  a  partner  in  the  pro- 
perty of  the  land  sold,  to  one  participating  in  the  immaoities  and  privileges 
of  it,  and  to  a  neighboar."^(Hidaya,  Book  88,  Ohap.  1.) 

.  "  There  can  be  no  doabt  that  in  the  Mahomedan  law,  lands  are  indaded  amongst 
the  articles  concerniDg  which  ahoofaa  or  pre-emption  operates,  bnt  it  may  admit 
of  question  whether  entire  Mehals  or  estates  were  intended,  or  merely  parcels 
of  land,  gardens  and  the  like.  The  latter  view  appeal^  to  be  supported  by  a 
passage  in  the  Hidaya  which  qootes  a  sayiog  of  the  prophet,  to  the  effect  that 
shoofaa  only  affects  houses  and  gardens. 

"  We  are  not  called  upon  to  determine  whether,  supposing  the  parties  to  have  been 
Hahomedans,  the  right  of  pre-emption  based  tijTon  vicineige  alone  would  be 
legiklly  claimable ;  bnt,  assuming  the  right  as  amongst  Hahomedans,  whether 
the  parties  in  the  present  case  being  Hindoos,  that  right  must  necessarily  be 
held  to  extend  to  them. 

'*  The  Courts  have  based  their  recognition  of  the  right  of  pre-emption  among  Hindoos, 
first,  on  prescripHvB  usage  and  local  custom  neither  of  which  is  shown  to  exist 
in  regard  to  the  purchase  of  entire  estates — and  secondly,  the  justice  and  pro- 
priety of  the  measure  to  prevent  dissension  by  the  introduction  of  strangers," 

The  suit  was  instituted  to  establish  the  right  of  pre-emption  in  respect  of  an  estate 
and  its  dependencies,  and  although  the  Court  decided  that  vicinage  aUme  did 
not  confer  such  a  right  on  Hindoos,  it  will  be  remarked,  the  Judges  abstained 
from  expressing  an  opinion  respecting  the  validity  of  such  a  plea,  had  it  been 
advanced  by  Hahomedans,  in  a  matter  wherein  a  large  estate  might  form  the 
subject  of  dispute. 

53.  Held  by  the  majority  of  the  Court  in  accordance  with  a  fntwa  of  the 
Canzee-ool*Goozat,  generally,  that  in  claiming  the  right  of  pre- 
emption of  property,  if  a  party  in  due  legal  form  makes  the  tulub' 
umoiisibat  or  immediate  demand,  some  delay  in  making  the  tulub" 
uishhculy  or  affirmation  by  witnesses,  prior  to  the  tulub'ukhasomut^ 
or  claim  by  litigations  is  not  material,  and  does  not  under  the 
Mahomedan  law  bar  the  claim  to  the  right  of  pre-emption.  Held 
further,  that  the  intervention  of  one  day  between  the  immediate 
demand  and  the  affirmation  by  witnesses,  is  not  such  a  delay  as 
to  interfere  with  the  plaintiff's  right  of  pre-emption. — ^25th  March 
1857.    Dec.  S.  D.  A.,  Ben.,  454. 

Note. — Haonaghten  at  page  49,  remarks,  "  it  is  necessary  that  the  person  claiming 
this  right  should  declare  his  intention  of  becoming  the  purchaser  immediately 
on  hecuring  of  the  sale,  and  that  he  should  unth  the  least  practicable  delay,  make 
affirmation  by  witness  of  such  his  intention,  either  iu  the  presence  of  the  seller 
or  of  the  purchaser,  or  on  the  premises." 

The  futtoa  of  the  Oauzee-ool-Coozat  was  as  follows !  '*  In  order  to  make  the  claim  of 
Shafee  (righ  of  pre-emption)  valid,  tulub-i'moasibat  (immediate  demand)  on 
being  apprised  of  the  sale  is  necessary,  and  in  order  to  give  force  to  that  claim 
tulub-i>i8hhad  (affirmation  by  witnesses)  is  requisite  as  the  claimant  of 
Bhafee  will  have  to  prove  his  demand  of  Shafee  before  the  Judge,  and  this  cannot 
be  accomplished  without  witnesses,  oonsequeutly  tulub-i-ishhad  is  requisite 
prior  to  tulub-i'khasomut  (claim  by  litigation),  so  that  tulub'i-moasibat  on 
the  part  of  the  claimant  may  be  establish^  before  the  Judge. 

"  Hence  the  right  of  Shafee  is  not  invalidated,  if  there  occur  a  delay  in  the  performance 
of  the  tulub-i-ishhad  subsequent  to  the  txUub-i'moasibat  and  prior  to  the  tulub* 
i'khasomut.'* 

bis 
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The  majoritj  of  the  CQiui  thought  tbit  opinion  gires  greater  Utttnde  than  the  mk 
cited  by  Sir  W.  Macnaghtea,  bnt  nererthelen  did  not  deem  it  open  to  objec- 
tion. Samnells,  J.,  howeTer,  dieaeated,  holding,  that  the  fatwa  is  qnite 
irreconoileable  with  the  principle  stated  hj  Maonaghten,  and  that  if  soch 
were  ruled  to  be  the  law  of  pre-emption,  no  purchaser  of  property  from  % 
Mahomedan  woald  be  safe.  He  concluded,  that  *'  the  least  praoticidble  delay" 
is  a  matter  of  eridenoe,  and  that  the  Goort  most  decide  in  each  case  whether 
due  diligence  has  been  used  or  not. 

54.  Held  that  a  party  with  a  title  to  share  in  a  property  thoagli  not  in 

possession  of  his  rights,  has  a  right  to  pre-emption  on  the  groond  of 
co-parcenary,  and  can  perform  the  acts  necessary  by  Mahomedsfi 
law,  as  preliminary  conditions  to  the  assertion  of  his  right  in 
a  Court  of  Justice  ;  bnt  he  cannot  sue  for  the  enforcement  of  that 
right,  until  his  original  title,  which  is  the  ground  of  the  right  to 
pre-emption,  be  itself  nnquestionedi  and  until  the  possession 
adverse  to  that  title  be  removed  by  a  decree  of  the  Civil  Court.— 
Slst  March  1857.     Dec.  S.  D.  A.,  Ben,,  525. 

55.  Held  further,  that  on  looking  to  the  right  of  pre-emption  itself,  the 

Court  must  be  guided  entirely  by  Mahomedan  law ;  but  that  in 
considering  questions  regarding  the  mode  and  time  at  which  that 
right  is  to  be  demanded  and  enforced,  the  regulation  law  of 
procedure,  must  be  followed,  and  under  this  law,  a  derivative  right 
cannot  be  asserted,  until  the  original  title  whence  it  flows  is 
itself  clear  and  unquestioned.     Ibid. 

56.  Held,  that  it  appears  to  the  Courts,  that  the  right  of  Shafee,  to  be 

proclaimed  by  another  on  the  part  of  the  possessor  of  the  right  in 
his  absence,  cannot  be  delegated. — 2ud  July  1857.  Deo.  S.  D.  A., 
Bon.,  1172. 

NoTE.^In  thifl  case,  the  agent  without  previous  communication  with  the  claimant,  aid 
consequently  without  any  sort  of  authority  from  him,  came  forward  and  pro- 
claimed to  the  purchaser,  that  the  plaintiff  intended  to  claim  his  right  The 
Court  were  of  opinion  that  under  no  circumstances  could  an  act  so  unanthorisad 
be  recognized  as  sufficient,  and  that  the  claim  should  have  been  diwniBiwd  on 
this  g^und  alone. 

57.  A  decree  in  favor  of  a  party  who  sued  for  the  right  of  pre-emp^m, 

stipulating  that  he  should  lodge  the  purchase  money  within  a 
month,  or  lose  all  advantages  under  the  decree,  deoUu'ed  inoper- 
ative on  failure  of  observance  of  the  condition. — 30th  July  1857. 
Dec.  S.  D.  A.,  Ben.,  1395. 

58.  Decree  of  the  Lower  Court  dismissing  plaintiff's  claim  for  pre-emption, 

because,  although  he  had  adopted  the  preliminary  precautious  he 
had  failed  to  sue  for  five  years,  held  not  to  have  been  passed 
on  a  legal  ground.  Case  remanded. — 24th  Feb.  1858.  Dec  S. 
D.  A.,  Ben.,  305. 

59.  In  a  case  of  pre-emption  between  Hindoos  it  was  ruled  that,  there 

can  bo  no  doubt  that  the  right  of  pre-emption  under  Mahomedan 
law  docs  not  apply  to  movable  property.    The  right  extends  to 
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honses  of  every  sorfc  thatched  as  well  as  those  which  are  not 
thatched.  The  restricting  of  the  right  only  to  those  honses 
whicli  cannot  with  ease  be  taken  to  pieces,  would  be  in  consonance 
neither  with  the  letter  nor  the  spirit  of  Mahomedan  law. — 21st 
April  1858.    Deo.  S.  D.  A.,  Ben.,  771. 

60.  The  following  rule  laid    down  in  L^acnaghten,  page  192,  on  the 

authority  of  the  Hedaya  was  declared  applicable  to  a  cause  in 
point :  '*  Where  there  is  a  plurality  of  persons  entitled  to  the 
privilege  of  Shoofaa,  the  right  of  all  is  equal,  and  no  regard  is  had 
to  the  extent  of  their  several  properties."  1st  Dec.  1858.  Dec. 
S.  D.  A.,  Ben.,  1755. 

Note. — ^The  claimants  held  unequal  portions  in  certain  property,  and  it  was  contended, 
that  the  property  in  which  the  right  of  pre-emption  was  claimed,  should  be 
dirided  in  proportion  to  their  respeotive  shares. 

61.  In  a  case  of  pre-emption  it  appeared  that  the  claimant  on  hearing  of 

the  sale,  without  adopting  the  other  preliminary  steps,  immediately 
proceeded  to  the  vendor's  house  to  offer  the  money ;  heldf  this  is 
insufficient  to  fulfil  the  requirements  of  the  law  of  Shoofaa  or 
pre-emption,  and  that  the  party  is  not  entitled  to  the  preference 
he  claims.— 16th  Feb.  1859.    Dec.  S.  D.  A.,  Ben.,  151. 

62.  The  Lower  Court  threw  out  a  suit  for  pre-emption  which  had  been 
instituted  eight  years  after  the  cause  of  action  arose  on  the 
ground,  that  the  Mahomedan  law  of  Shoofaa  requires,  that  claim 
for  pre-emption  shall  be  preferred  without  delay.  Heidi  in  appeal, 
that  the  limit  allowed  for  the  institution  of  a  suit  by  the  Regula- 
tions cannot  be  restricted  by  the  operation  of  the  Mahomedan 
law.— 20th  April  1859.    Dec.  S.  D.  A.,  Ben.,  464 

63.  Heldf  that  an  individual  who  merely  holds  land  on  sufferance  without 

any  fixity  of  tenure,  does  not  possess  the  right  of  pre-emption. — 
2nd  June  1859.    Dec.  S.  D.  A.,  Ben.,  714. 

NoTE.-^The  claimant  appears  to  have  been  an  under-tenant. 

64.  Strict  adherence  to  the  rules  for  the  performance  of  the  talab-istihad 

is  essentially  necessary.  In  performing  the  talab-istihad  the  pre- 
emptor  must  clearly  declare  his  right  and  invoke  witnesses.  He 
must  declare  that  '*he  has  a  right  of  pre-emption  to  which  he  has 
laid  claim  and  that  he  still  claims  it"  and  that  he  invokes  witnesses 
"  to  bear  witness  thereof  to  the  fact."  Jadu  Sino  v.  BiAjkumab. — 
1869.    4  Ben.  L.  E.,  171. 

65.  The  personal  performance  of  the  talab-istihad  or  demand  for  pre- 

emption by  the  pre-emptor  depends  on  his  ability  to  perform  it.  He 
may  do  it  by  means  of  a  letter  or  messenger  or  may  depute  an 
agent,  if  he  is  at  a  distance  and  cannot  affoid  personal  attendance. 
Stid  Wajid  Ali  Khak  v.  Lala  Hanuman  Prasad. — 1869.  4  Ben. 
L.  R.,  139. 
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66.  It  is  essential  to  the  performance  of  the  talab-istibad  that  Uiird 

persons  shonld  be  formally  called  npon  either  in  the  presence  of 
the  purchaser  or  on  the  lands  or  if  the  vendor  is  in  possession,  in  the 
presence  of  the  vendor,  to  bear  witness  to  the  demand.  Golakbah 
Deb  v.  Bbindaban  Deb.— 1870.    6  Ben.  L.  R.,  165. 

67.  It  is  not  a  binding  rale  of  law  that  the  talab-istihad  by  a  pre-emptor, 

if  made  within  a  day  after  the  receipt  of  intelligence  of  the 
purchase,  is  necessarily  in  time  for  the  preservation  of  the  right  of 
pre-emption.  The  due  and  sufficient  observance  of  the  formalit j 
,  of  talab-istihad  as  to  time,  is  a  question  to  be  decided  in  each  case 
by  the  Court  which  has  to  deal  with  the  facts.  MussT.  Jamilah  r. 
Latip  Hossein.— 1871.    8  Ben.  L.  R.,  160. 

68.  When  a  person  claims  a  right  of  pre-emption,  it  is  necessary  to 

the  validity  of  his  claim  that  he  should  promptly  assert,  after  the 
completion  of  the  sale,  his  willingness  to  become  a  porchaser. 
Qholam  Hossein  v.  Abdool  Kadir. — 1873.   5  N.  W.  P.,  H.  C.  R^  II. 

69.  The  ceremony  of  the .  talab-istihad,  or  affirmation  before  witnesses, 

may,  at  the  option  of  the  pre-emptor,  be  performed  in  the  presence 
of  the  purchaser  only,  though  he  has  not  yet  obtained  possesion. 
Janoeb  Mahombd  V,  Mahomed  Arjad.    1.  L.  R.,  5  Gal.,  509. 

70.  The  mere  fact  of  the  pre-emptor  taking  a  short  time  before  per- 

formance of  the  talab-mawasabat  for  ascertaining  whether  the 
information  conveyed  to  him  was  correct  or  not,  does  not  invalidate 
the  right.  Syed  Amjad  Hossein  v.  Khaeao  .Sen  Sahu. — 1870. 
4  Ben.  L.  R.,  203. 

71.  Where  one  of  two  neighbours  has  sold  his  land  to  a  stranger  and  the 

other  neighbour  has  thereupon  claimed  a  right  of  pre-emption,  no 
subsequent  dissolution  of  the  contract  affects  the  right  of  the  pre- 
emptor  which  has  once  accrued  and  has  been  duly  asserted.  Bhadu 
Mahomed  v.  Khada  Chubn  Bolia.^1870.    4  Ben.  L.  R.,  219. 

72.  A  partner  has  a  right  of  pre-emption  in  villages  or  large  estates. 

But  a  neighbour  cannot  claim  such  a  right  on  the  ground  of 
vicinage.  Chattarnath  Jha,  Mahomed  Hossein  o.  Hosm  Ali.<— 
1870.    6  Ben.  L.  R.,  41. 

73.  Under  a  deed  of  sale,  the  vendor  conveyed  to  the  purchaser  five  lota 

of  land*  In  a  suit  by  a  third  party  to  enforce  a  right  of  pre- 
emption in  respect  of  one  out  of  the  five  lots,  held  that  be  could 
not  divide  the  bargain  and  sue  on  the  ground  of  pre-emption  for 
a  portion  only  of  the  property  covered  by  the  deed  of  sale.  Sheieh 
IzzATULLA  V.  Bhikari  Molla. — 1870.    6  Ben.  L.  R.,  381. 

74.  On  the  foreclosura  of  a  mortgage,  after  the  expiry  of  the  year  of 

grace,  but  before  a  decree  for  possession  had  been  obtained  by  tiie 
mortgagee,  a  suit  to  enforce  the  right  of  pre-emption  in  respect  of 
the  property  mortgaged  is  maintainable.  Musst.  Tara  Eunion  r. 
Mangbi  Mseah.— 1871.    6  Ben.  L.  R.,  114 
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75.  A  offered  to  sell  his  share  of  oertain  property  to  a  partner,  and  on 

the  ref  osal  of  the  latter  to  purchase  the  same,  sold  it  to  a  stranger. 
Heldf  that  the  partner  could  not  sue  to  enforce  his  right  after  the 
sale.  ToRAii  Komhab  v.  Mussamut  Auchhi. — 1872.  9  Ben.  L.  R., 
253. 

76.  The  right  of  pre-emption  arises  from  a  role  of  law  by  which  the 

owner  of  the  land  is  bonnd.  It  is  essential  that  the  vendor  should 
be' subject  to  the  rule  of  law.  Therefore  where  the  vendor  of 
certain  land  was  a  European,  held  that  there  was  no  right  of 
pre-emption.  Poobud  Singh  v.  Hubbtohubn  Submah. — 1872. 
10  Ben.  L.  R.,  117.  See  also  Dwabka  Das  v.  Hossain  Baksh.— 1878. 
I.  L.  R,  1  All.,  564. 

77.  The  Mahomedan  doctrine  of  pre-emption  is  not  law  in  this  Presi- 

dency. Ibbahim  Saib  V,  Muni  Mib  Udin  Saib. — 1870.  6  Mad. 
H.  0.  R.,  26. 

78.  The  owner  of  land  is  not  entitled  by  Mahomedan  law  to  pre-emption 

of  a  house  standing  thereon.  The  plaintiff's  property  in  the  land  is 
wholly  separate  and  distinct  from  the  defendant's  property  in  the 
house,  and  they  have  nothing  in  common  between  them.  Rbpshadi 
Lall  V,  Sydd  Irshad  All— 1870.    2  N.  W.  P.,  H.  0.  R.,  100. 

79.  Where  two  persons  have  by  vicinage,  an  equal  right  of  pre-emption 

the  property  is  to  be  decreed  to  them  in  halves,  on  payment  of 
their  respective  moieties  of  the  purchase-money.  Misb  Khan 
KuBN  V.  Misb  S«eta  Ram.— 1870.    2  N.  W.  P.,  H.  0.  R.,  257. 

80.  A  claim  for  pre-emption  under  s.  2  of  Act  1  of  1841,  is  sustainable  in 

respect  of  an  imperfect  puttadaree  tenure.  Sheik  Kadib  Bux  v. 
Ram  Sahul  Bhagut.— 1871.    3  N.  W.  P.,  H.  0.  R.,  125. 

81.  The  application  of  Mahomedan  law  in  a  suit  of  pre-emption  between 

a  Mahomedan  claimant  of  pre-emption  and  a  Mahomedan  vendee, 
on  the  bases  of  Act  VI  of  1871  is  not  precluded  by  the  circum- 
stance of  the  vendor  not  being  a  Mahomedan.  Mdsbumat  Chun  do 
V.  Hakekn  Alimooddben,— 1873.    6  N.  W.  P.,  H.  0.  R.,  28. 

82.  Pre-emption  extends  to  agricultural  estates  and  is  not  merely  confined 

to  urban  properties  or  small  plots.  Where  there  are  several 
properties  to  which  a  common  appurtenance  in  the  shape  of  an 
undivided  plot  of  land,  a  few  trees  and  tanks  is  attached,  partners 
in  the  appurtenance  can  claim  pre-emption  in  respect  of  the 
properties.  Shbikh  Kabim  Buksh  v.  Rambuddebn  Ahmad. — 1874. 
6  N.  W.  P.,  H.  0.  R.,  377. 

83.  A  claim  to  the  right  of  pre-emption  founded  on  a  special  agreement 

does  not  excluoe  a  claim  advanced  at  the  same  time  to  such  right 
founded  on  Mahomedan  law.  Maatib  Ali  v,  Abdul  Hakim. — 1878. 
I.  L.  R.,  1  All.,  667. 
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84.  One  co-parcener  has  no  right  of  I  pre-emption  as]  against  another 

co-parcener.  Lalla  Nowbut  Lall  v.  LaIiLA  Jewan  Lall. — 1878 
I.  L.  R.,  4  Cal.,  831,  ^ 

85.  The  right  of  pre-emption  is  void  if  the  pre-emptor  relinqnishee'tlK 

purchase  in  plain  terms,  and  any  indication  of  acqnieacence  in 
the  sale  on  the  part  of  the  pre-emptive  claimant.  Bat  a  clain 
relinqnished  on  misinformation  of  the  amount  of  sale  consider- 
ation or  of  the  property  sold  may  he  resumed  when  the  real  facts 
hecome  apparent.  A  refusal  to  purchase  before  the  actual  refusal 
of  a  sale  to  another  does  not  in  all  cases  bar  a  subsequent  ckira, 
when  the  right  of  pre-emption  accrues  after  the  completion  of 
the  purchase.  Thus  where  there  has  been  no  absolute  surrender 
or  relinquishment  of  the  claim,  but  where  the  refusal  was  simpl? 
in  consequence  of  a  dispute  as  to  the  actual  sale  consideration 
and  where  the  refusal  does  not  go  beyond  a  refusal  to  purcha^ 
out  the  rate  'demanded  by  the  vendor,  on  the  ground  that  the 
actual  sale  price  was  less  than  that  demanded  from  the  pre-empt«r, 
the  right  of  pre-emption  after  the  completion  of  a  purchase  by  a 
6ti*anger  would  not  be  lost.  Abadi  Bbgah  v.  Imam  Beoam. — 1877. 
L  L.  R.,  1  All.,  621 ;  see  also  I.  L.  R.,  2  AIL,  236. 

86.  Where  a  dwelling  house  was  sold  as  a  house  to  be  inhabited  as  it  stood. 

with  the  same  right  of  occupation  as  the  vendor  enjoyed,  but 
without  the  ownership  of  the  site:  held,  that  a  right  of  pre- 
emption under  Mahomedan  law  attached  to  jsuch  house.  Zahur  c. 
NuR  All— 1879.    I.  L.  R.,  2  All.,  99. 

87.  The  circumstance  that  a  co-sharer  of  a  village  was  a  minor  at  the  tims 

of  the  preparation  of  the  toajib-ul-arz  and  that  docament  was 
not  attested  on  his  behalf  by  a  guardian  or  duly  autbonzd 
representative  is  not  a  reason  for  excluding  him  from  the  benefit  of 
the  provisions  of  that  document  relating  to  pre-emption.  Thi 
guardian  of  a  minor  is  competent  to  assert  a  right  of  pre-emption  I 
and  to  refuse  or  accept  an  offer  of  a  share  in  pursuance  of  snc^i 
right  and  the  minor  is  bound  by  his  guardians'  act  if  done  h 
good  faith  and  in  his  interest.  Lal  Bahadub  Sinoh  v.  Ditsoi 
Sing,  <&o.— 1881.    I.  L.  R.,  3  All.,  437. 

88.  When  property  is  sold  by  public  auction  at  a  sale  in  execution  of  • 

decree,  and  the  neighbour  or  partner  has  the  same  opportunity  to 
bid  for  the  property  as  other  parties  present  in  Court,  the  law  ol  i 
pre-emption  does  not  apply.  Abdul  Jabel  v.  Khelat  Chakdea. 
1  B.  L.  R.,  A.  0.,  105. 

89.  Heldf  by  the  Full  Bench,  that,  in  the-case  of  pre-emption,  where  Hi 

pre-emptor  and  the  vendor  are,  Mahomedans,  and  the  vendee  i 
non-Mahomedan,  the  Mahomedan  law  is  to  be  applied  to  the  matiei^ 
in  advertence  to  the  terms  of  ^ec.  24  of  the  Bengal'  Civil  CourU 
Act  (VI  of  1871).  Per  Pethkram,  0.  /.,  and  Oldpield,  /.,  that  bf 
the  provisions  of  this  section,  the  Court  was  not  bound  to  administec 


Digitized  by 


Google 


DIQE8T  OF  CASES.  569 

itJB-EMFTION^con^tnutfd. 

the  Mahomedan  law  iu  claims  for  pre-emption ;  bat  that,  on  grounds 
of  eqnity,  the  law  had  always  been  administered  in  respect  of  such 
claims  as  between  Mahomedans,  and  it  would  not  be  equitable  that 
persons  who  were  not  Mahomedans,  but  who  had  dealt'  with 
Mahomedans  in  respect  of  property,  knowing  the  conditions  and 
obligations  under  which  property  was  held,  should,  merely  by 
reason  that  they  were  not  themselves  subject  to  the  Mahomedan 
law,  be  permitted  to  evade  those  conditions  and  obligations.  Fer 
Mauhood,  J.y  that  by  a  liberal  construction,  the  rule  of  the  Maho« 
medan  law  as  to  pre-emption  is  '*  a  religious  usage  or  institution" 
within  the.  meaning  of  sec.  24  of  the  Bengal  Civil  Courts  Act,  and, 
as  such,  is  binding  on  the  Courts.  Also  per  Mabmood,  J.,  that  the 
word  *'*'  parties"  as  used  in  this  section  <}oes  not  mean  the  parties  to 
an  action,  but  must  bo  interpreted  with  reference  to  the  inception 
of  the  nght  to  be  adjudicated  upon.  Also  per  Mahhood,  tT.,  the 
right  of  pre-emption  is  not  a  right  of  **  r&purchasf^'^  either  from  the 
vendor  or  the  vendee,  involving  any  new  contract  of  sale;  but 
it  is  simply  a  right  of  suhsHtuHon,  entitling  the  pre-emptor,  by 
reason  of  a  legal  incident  to  which  the  sale  itself  was  subject,  to 
stand  in  the  shoes  of  the  vendee  m  respect  of  all  the  rights  and 
obligations  arising  from  the  sale  under  which  he  has  derived  his 
title.  The  history  an,d  nature  of  the  right  discussed.  Gobind  Datal 
r.  Inayatollah.    Bbij  Mohan  v.  Abul  Hasan.    I.  L.  R.,  7  All.,  775. 

90.  A  Mahomedan  sued  to  enforce  a  right  of  pre-emption  in  respect  of  a 

sale  between  Hindus,  founding  such  right  on  local-custom.  Held, 
that  the  circumstance  that  the  plaintiff  was  a  Mahomedan  did  not 
pi*eclude  him  from  claiming  to  enforce  such  right  against  Hindus, 
the  defendants ;  and  that  the  formality  pf  ishtihad  not  being  one  of 
the  incidents  of  such  custom,  it  was  not  necessary  that  the  plaintiff 
should  have  observed  that  formality  as  a  condition  precedent  to 
the  enforcement  of  such  right.  Zahir  Husain  f>.  Daulat  Bam. 
I.  L.  K,  6  All.,  110. 

91.  The  right  of  pre-emption  arises  from  a  rule  of  law  by  which  tho 

owner  of  the  land  is  bound.  It  is  essential  that  the  vendor  should 
be  subject  to  the  rule  of  law.  Therefore,  where  the  vendor  of 
certain  land  situate  in  Cachar  was  a  European,  the  Court  held 
that  there  was  no  right  of  pre-emption.  Poobno  v,  Hurrtchubn. 
10  B.  L.  R.,  117. 

92.  Under  the  Snnni  law  the  right  of  pre-emption  may  be  exercised  by 

one  or  more  of  a  plurality  of  co-sharers.  Nundo  v,  GopaIi.  I.  L. 
R.,  10  Cal.,  1008. 

93.  If  a  co-sharer  associates  a  stranger  with  him  in  tho  purchase  of  a 

share,  another  co-sharer  is  entitled  te  pre-empt  the  whole  of  the 
property  sold,  but  it  is  not  obligatory  upon  him  to  impeach  tho 
sale,  so  far  as  the  co-sharer  vendee  is  concerned.  Hatas  r. 
Kanhta.    I.  L.  R.,  7  All.,  118. 
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94  The  heirs  of  a  Mahomedan  have  no  legul  interesi  or  share  in  \m 
property  so  long  as  he  is  alive,  and  cannot  therefore  he  ^garded  ia 
in  any  sense  co-sharers  or  co-parceners  in  his  property,  so  as  to  be 
entitled  to  claim  the  right  of  pre-emption  in  case  of  a  sale  by  himi 
of  his  property.  Held,  therefore,  where  a  hnsband  sold  his  sbvf 
of  an  undivided  estate  to  his  wife,  that,  although  one  of  his  hein, 
she  had  not  on  that  aoconat  a  right  of  pre-emption  in  respect  d 
snch  sale.  A  hnsband  transferred  certun  property  to  his  wife  a 
consideration  of  a  certain  snm  which  was  dne  by  him  to  her  u 
dower.  Held,  that  snch  transfer  was  a  "  sale"  within  the  meanii; 
of  the  Mahomedan  law  for  pre-emption,  and  gave  rise  to  the  rigl: 
of  pre-emption.  The  meaning  of  *'  stranger*'  and  "  sale'*  explainei 
FiDA  A^i  V'  MuzAFFAR  Ali,  I.  L.  R.,  5  AIL,  65. 

95.  Plain tiS  alledgecl  that  the  true  consideration  for  the  sale  was  1^ 

than  the  amount  stated  in  the  sale-deed.  It  was  found  that  ht 
made  no  communication  to  the  vendor  after  he  became  aware  tb&t 
a  sale  was  being  negotiated  nor  did  he  make  it  known  to  him  thst, 
while  he  stood  on  his  pre-emptive  right,  he  declined  to  pay  tke 
price  stated  in  the  deed,  because  it  was  not  the  consideraiici 
agreed  on  between  the  vendor  and  the  vendee.  Held,  that  th^ 
plaintiff  was  bound  instead  of  remaining  silent,  to  communicate  U 
the  vendor  that  he  was  prepared  to  pui'cbase  at  the  price  within  a 
reasonable  time,  and  that  not  having  done  so,  he  must  be  taken  u 
have  countenanced  the  completion  of  the  bargain  with  the  vend'.'j 
and  to  have  waived  his  right  of  pre-emption.  Bhaisoh  Sihge  t 
Lalhan.    I.  L.  B.,  7  All.,  23. 

96.  In  a  suit  to  enforce  right  of  pre-emption,  it  appeared  that  the  parchasen 

by  an  agreement  made  with  the  plaintiffs  on  the  same  date  as  tb 
sale  in  respect  of  which  the  suit  was  brought,  agreed  to  sell  tbi 
property  to  the  plaintiffs  any  time  within  a  year,  and  if  the  latt^ 
paid  the  price  and  purchased  the  property  for  themselves.  Hdi 
that  by  the  very  fact  of  their  taking  an  agreement,  the  plaintiS 
had  relinquished  their  light  of  pre-emption  and  were  predudtf 
from  enforcing  it.  Habib-un-Nissa  v.  Borket  Ali.  I.  L.  B. 
8  All,  275. 

97.  Every  suit  for  pre-emption  must  include  the  whole  of  the  propKti 

subject  to  the  plaintiff's  pre-emption,  conveyed  by  one  bargidc^ 
sale  to  one  stranger ;  and  a  suit  by  a  plaintiff  pre-emptor,  whi:) 
does  not  include  within  its  scope  the  whole  of  such  pre-emptitrss 
property,  is  unmaintainable  as  being  inconsistent  with  the  nat^ 
and  essence  of  the  pre-emptive  right.  Dorga  Prasad  v.  Mcr^ 
I.  L.  R.,  6  All.,  423. 

98.  The  prior  institution  of  a  suit  by  rival  pre-emp tors  in  no  way  entii^ 

a  pre-emptor  to  depart  from  the  ^enei"ul  rule  of  pre-exnptioii  ^, 
Bumg  for  a  portion  only  of  the  property  sold.  HULASI  r.  Shi^ 
Paasad.    I.  L.  R.,  6  AIL,  455. 
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99.  It  is  a  general  rale  of  pre-emptiou  that  anj  act  or  omissioa  on  the 
part  of  a  duly  aathorised  agent  or  manager  of  the  pre-emptor  has 
the  same  effect  upon  pre-emption  as  if  such  act  or  omission  had  been 
made  by  the  pre-emptor  himself.  Harihar  Dat  v.  Shbo  Prasad. 
I.  L.  R.,  7  All.,  41. 

100.  In  order  to  sustain  a  claim  for  pre-emption  it  is  essential  that  the 

ceremony  of  talab-i-mawasabat  should  be  properly  performed. 
Jarfan  Khan  v,  Jalbar  Meah.     I.  L.  R.,  10  Cal.,  383. 

101.  A  person  claiming  a  right  of  pre-emption  made  the  talab-i-mawasabafc 

in  the  presence  of  witnesses,  but  when  doing  so  was  neither  at  the 
place,  the  subject  of  the  right  of  pre-emption,  nor  was  he  in  the 
presence  of  the  vendor  or  vendee.  Held  on  second  appeal,  that  the 
lower  Appellate  Court  having  found  that  the  talab-i-ishtabat  was 
invalid  on  the  ground  that  there  was  no  evidence  of  a  demand  with 
invocation  or  witnesses  having  been  made,  the  right  of  pre-emption 
could  not  be  claimed.  Jadundndun  v.  Dulpot  Singh.  I.  L.  R., 
10  Cal.,  581. 

102.  A  person  seeking  pre-emption  declared  his  right  thereto  when  he  first 

heard  of  the  sale,  in  the  presence  of  witnesses;  and  as  soon  as 
possible  on  the  same  day,  in  the  presence  of  the  same  witnesses, 
demanded  his  right  from  the  vendors  and  purchasers.  Heldj  that 
it  was  unnecessary  that  he  should  a^ain  state,  when  making  his 
demand,  or  that  his  witnesses  should  testify  to  the  fact,  that  he 
had  declared  his  right  as  soon  as  he  heard  of  the  sale.  The  prin- 
ciple of  the  law  of  pre-emption  is,  that  the  pre-emptor  should  assert 
his  right  as  soon  as  he  has  heard  of  the  sale;  that  he  should 
demand  his  right  from  the  vendor  or  purchaser,  or  on  the  ground 
in  the  presence  of  witnesses ;  and  this  assertion  and  demand  may- 
be simultaneous ;  but  if  they  are  not,  the  pre-emptor,  when  he 
makes  the  demand,  is  required  to  make  a  declai*ation  before 
witnesses  that  he  asserted  his  right  when  first  he  heard  of  the  sale. 
It  is  unnecessary  to  prove  tender  of  price  paid  for  property  claimed. 
It  is  sufficient  if  the  claimant  states  tjiafc  he  is  ready  to  pay  for  the 
land  such  sum  as  the  court  may  assess  as  the  proper  price  for  the 
property.  Nundo  Pershad  v.  Gopal  Thakur.  I.  L.  R.,  10  Cal.,  1008. 

103.  A  and  B  had  certain  proprietary  rights  in  an  8  as.  putti  of  a  certain 

mehal.  C  and  D  had  no  rights  in  that  putti,  but  D  had  a  small 
share  in  the  remaining  8  as.  putti.  A  private  partition  between 
the  pnttis  having  taken  place,  C  and  D's  brother  lent  money  to  B 
on  deeds  of  bai-hiUxoafa,  C  and  D  subsequently  instituted  fore- 
closure proceedings  and  were  put  in  possession  of  B*s  share  in 
execution  of  decree.  A  long  time  after  A  sued  C  and  D  to  enforce 
his  right  of  pre-emption.  Held^  that  though  the  co-parcenery  could 
not  be  said  to  have  ceased  to  exist,  or  those  who  were  co-parceners 
be  said  to  have  become  strangers  to  one  another,  yet  there  being  a 
finding  that  the  puttis  were  separate  it  was  not  necessary,  in  order 
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to  establish  A's  preferential  right,  that  a  partition  by  metes  and 
bounds  should  be  shewn  to  have  taken  place ;  but  that  a  private 
partition  if  full  and  final  between  the  parties,  would  have  the  same 
effect  as  the  formal  partition  on  the  right  of  pre-emption,  and  thai 
A's  claim  must  therefore  succeed.  Dioahbub  v,  BiJi  IjAL.  I.  L.  E, 
U  Cal.,  761. 

104.  Under  the  rule  of  Mahomedan  Law,  if  a  sharer  in  an  estate  alienates 

his  interest  to  a  co-sharer  and  a  stranger,  the  purchasing  sharer, 
by  joining  an  outsider  in  the  purchase,  forfeits  his  right  as  a  sharer 
and  another  co-sharer  has  the  right  of  pre-emption,  Lalu 
NoWBUT  V,  Lalla  Jewak.  (1.  L.  B.,  4  Cal.,  831)  distinguished. 
Heldy  also,  that  in  the  case  of  a  joint-purchase  made  by  two  personi 
of  shares  in  two  villages,  in  one  of  which  one  of  the  purchasers 
was  already  a  sharer,  at  one  entire  consideration,  the  specification 
in  the  deed  of  sale  of  their  respective  shares  in  the  aggr^ate 
purchase  would  not  idQEect  the  rule.  Saligram  v.  Baohubabdtii.. 
I.  L.  R.,  15  Cal.,  224. 

105.  A  secret  purchase  Benami  of  shares  in  a  village  does  not  constitute 

the  purchaser  a  co-sharer  for  the  purposes  of  pre-emption  either 
under  the  Mahomedan  law  or  under  the  provisions  of  a  wajtb'ul^rs, 
so  as  to  enable  him  upon  the  strength  of  the  interest  so  acquired 
to  defeat  an  otherwise  unquestionable  pre-emptive  right  preferred 
by  a  duly  recorded  shareholder  who  had  no  notice  direct  or  con- 
structive of  his  title  and  asserted  immediately  upon  his  purchase 
of  a  share,  for  the  first  time  in  his  true  character.  BiKi  Shahika  r. 
Mahpul  Bahubub.     I.  L.  B.,  9  AH.,  480. 

106.  The  Wajilh'Ul'arz  of  a  village  gave  a  right  of  pre-emption,  in  oases  oi 

sale,  to  "  brothers"  and  provided  tbskt,  on  refusal  by  a  **  brother" 
there  should  be  a  right  of  pre-emption  in  favor  of  co-sharers  in  the 
thohe  who  were  related  to  the  vendor  by  descent  from  a  commoa 
ancestor  (*'  hissadaran  ekjaddi  thoke'*).  It  was  also  provided  that 
in  the  event  of  any  dispute  arising  as  to  price,  it  should  be  settled 
by  arbitration  and  that  '*  if  the  co-sharers  do  not  take  at  the  amouai 
fixed  by  the  arbitrators"  the  co-sharer  desiring  to  sell  might  make 
the  transfer  to  a  stranger.  Hdd^  that  co-sharers  who  were  not  of 
common  descent  from  the  vendor  were  entitled  to  pre-emption  after 
own  brothers  and  co-sharers  ekjaddi  and  to  have  preference  ovo 
strangers.    Sabir  Ali  v.  Yad  Bam.    I.  L.  B.,  9  All.,  660. 

107.  The  Wajib'td-art  of  a  village  gave  a  right  of  pre-emption  "  acoordiog 

to  the  usage  of  the  country."  There  was  no  evidence  to  shew  wh&t 
was  the  usf^e  prevailing  in  the  district.  There  was  no  evidenca 
that  plaintis  had  satisfied  the  requirements  of  the  Mahomedan  lav 
as  to  immediate  and  confirmatory  demands,  or  that  there  was  aoj 
custom  which  absolved  him  from  oompliance  with  those  require- 
ments, or  that  he  was  at  any  time  willing  to  pay  the  actual 
contract  {Mioe.    EeU^  that  in  ibhe  absence  of  such  evidenoe  the  sai^ 
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failed  and  mast  be  dismissed.  Ram  Prasad  v,  Abdul  Kabim. 
I.  L  B.,  9  AU.,  613. 

108.  Note. — In  suits  based  on  ensiotn,  evidence  of  decrees  passed  in  favor 

of  such  onstom,  is  admissible.  The  most  satisfactory  evidence  of  an 
enforcement  of  a  custom  is  a  final  decree  based  on  the  cnstom. — See 
GuRDATAL  Mal  V,  Jhandu  Mal.    I.  L.  B.,  9  All.,  585. 

109.  In  a  suit,  to  enforce  right  of  pre-emption  in  respect  of  a  share  of  a 

village  of  which  plaintiff  alleged  herself  to  be  a  co-sharer  with 
vendors,  held  by  Mahmood,  J.|  that  the  passage  from  Hamilton's 
Hedaya,  by  Giadv,  p.  562,  means  that  in  the  pre-emptive  tenement 
the  pre-emptor  shonld  have  a  vested  ownership  and  not  a  mere 
expectancy  of  inheritance  or  a  reversionary  or  any  kind  of  contin- 
gent right  or  any  interest  falling  short  of  fall  ownership.  Sakina 
BiBi  V.  Amirak.    I.  L.  E.,  10  All.,  472. 

110.  A  vendor's  father's  brother's  widow,  holding  a  share  in  a  village 

absolately  and  as  heir  of  her  deceased  husband,  is  entitled  to  pre- 
emption in  preference  to  the  vendees,  who  were  only  sharers  in  the 
same  thoke  as  the  vendor.  Khuhan  Singh  v.  Habdai.  I.  L.  B., 
11  All.,  41. 

111.  Where  a  pre-emptor  was  disqualified  from  claiming  a  portion  of 

the  property  sold,  by  not  having  made  a  prompt  demand  in  respect 
of  such  portion,  held  that  he  was  thereby  prevented  from  main- 
taining his  suit  for  another  portion  claimed  under  the  provisions 
of  the  wajtb'Ul-arz  of  a  village,  though  he  was  willing  to  pay  the 
full  purchase-money  and  to  leave  in  the  vendee's  hands  the  portion 
as  to  which  he  was  disqualified.  Muhammad  Wilatat  v.  Abdul 
Bam.    I.  L.  B,  11  All.,  108. 

112.  The  Mahomedan  doctrine  of  pre-emption  is  not  law  in  the  Madras 
.    Presidency.    Ibrahim  Saib  v.  Muni  Mir.    6  Mad.  26. 

PROPERTT.— 1.  Although  a  purchase  by  a  Mahomedan  with  his  own 
money  of  an  estate  in  the  name  of  his  son  raises  a  presumption  of 
the  son's  name  being  used  benami  for  his  father,  proof  that  the 
father's  object  was  to  affect  the  ordinary  rule  of  succession  as  from 
him  to  that  property  is  sufficient  to  give  as  respects  strangers,  a 
title  to  the  son  independent  of  and  adverse  to  the  father.  Where 
bond  fide  creditors  of  the  ostensible  owner  of  property  are  claimants 
on  that  property,  the  Court  will  require  strict  proof  on  the  part 
of  any  one  seeking  to  have  it  declared  that  he  held  it  only  benami. 
BuKNADAWLA  Nawab  Ahmbd  Ali  Khan  v.  Huedwari  Mull. — 1870. 
5  Ben.  L.  B.,  578. 

2.  A    reigning  Mahomedan  Prince    may  possess   property    held  jure 

coroncB  as  well  as  property  acquired  by  some  other  title.  Ghulam 
Muhammad  Naiamut  Ehak  r.  Dale.    1  Mad.  H.  C.  B.,  281. 

3.  Additions  made  to  the  joint  estate  by  the  managing  member  of  a 

Maiiomedan  family  will  be  presumed,  in  the  absence  of  proof,  to 
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have  been  made  from  the  joint  estate  and  will  be  for  the  benefit  of 
all  the  members  of  the  family  entitled  to  share.  Vellai  Misa 
Ravuttan  v.  Mira  Moidin  Rayuttan. — 1865.    2  Mad.  H.  C.  R.,  414 

4.  Where  there  has  been  a  change  in  nsnrped  prQj>erty,  the  injured 
party  has  a  claim  to  recover  damages  in  respect  of  the  property 
nsnrped,  but  cannot  claim  to  share  in  the  property  into  whick 
ib  has  been  converted.  An  heir  therefore  cannot  claim  estates 
purchased  with  monies  belonging  to  the  ancestral  estate  of  the 
decesuied  which  have  been  misappropriated  by  a  co-heir,  but  mosi 
claim  to  recover  his  share  in  money.  NoOB-ooL-HnssiiN  r. 
MussuMAT  MooNEERAM.— 1872.    4  N.  W.  p.,  H.  C.  R.,  103. 

RELINQUISHMENT  OF  CLAIM — 1.  Renunciation  of  inheritance  in  the 
time  of  the  ancestor  is  null  and  void,  and  a  claim  to  it  may  he 
preferred  at  any  subsequent  period  without  limitation. — 13th  Feb. 
1827.     4  S.  D.  A.,  Ben.  Rep.,  210. 

2.  For  a  case  of  fraudulent  renunciation  of  inheritance,  vide  Inh.  89, 
wherein  the  law  relative  to  the  liability  of  Mahomedan  heirs  is 
expounded. 
SALE. 

Vide  TiT.  Mortgage  1,  2,  3,  4,  5. 

1.  The  sale  by  a  Mussulman  of  his  children's  lands,  he  having  declined 

the  guardianship  of  them,  was  held  to  be  null  and  void,  and  he 
was  directed  to  refund  the  purch^e  money,  with  interest,  with 
liberty,  however,  to  sue  his  children  for  the  recovery  of  the 
money  if  it  were  expended  for  their  benefit. — 24th  August  1820. 
3  S.  D.  A.,  Ben.  Rep.,  49. 

KoTE. — It  does  not  appear  whether  the  father  had  recourse  to  this  measnre.  If  be 
had,  it  would  have  been  necessary  for  him  to  prove  that  the  debt  was  necessarr 
for  the  support  or  educntion  of  the  children  (See  Macn.  Prin.  69,  R.  11}  and 
for  the  circumstances  under  which  the  sale  of  landed  property  is  legal.  Sea 
Do.  70  l\.  14.  That  however  did  not  come  into  question  in  the  present  suu, 
as  the  father  had  expressly  declined  the  guardianship  of  his  children's  property; 
and  the  sale  of  it  therefore  could  not  under  any  circumstance  have  beea 
legal. — Macn. 

2.  A  Mussulman  cannot  sell  land  belonging  to  his  wife  against  her  will, 

and  without  her  concurrenoe;  but  when  the  husband  sold  a  portion 
of  land  belonging  to  his  wife,  and  she  subsequently  sold  the  same 
land  to  another  individual,  the  first  sale  was  upheld,  the  wife, 
under  thecircurasfcances  of  the  case,  being  presumed  to  have  been  a 
consenting  party. — 21st  August  1827.     4  S.  D.  A.,  Ben.  Rep.,  259. 

3.  Where  a  Mahomedan  woman  in  exchange  for  a  champikali,  or  necklaca 

gave  half  of  her  property  to  another  person,  on  condition  that  the 
latter  should  not  alienate  it,  but  leave  it  on  her  death,  to  two 
individuals  named  in  the  deed  of  conveyance;  it  was  held,  that  the 
transaction  being  a  gift  for  a  consideration,  was  according  to 
Mahomedan  law  in  reality  a  sale ;  that  the  conditions  of  the  s&le 
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l.AJ[i£ — continued, 

were  not  binding ;  and  tbat  on  the  death  of  tHe  vendee  the  property 
would  descend  to  her  heirs  to  the  exclusion  of  the  persons  in  whose 
favor  those  condifctons  were  made. — 5th  Feb.  1829.  4  S.  D.  A., 
Ben.  Rep.,  334. 
-4.  Where  a  father,  a  Mussulman,  by  two  separate  deeds  had  sold  all  his 
property  to  his  son,  and  made  over  to  hira  the  purchase  money  as 
a  free  gift  it  appearing  that  the  provisions  of  the  contract  had 
never  been  carried  into  effect,  and  that  the  sale  was  invalid  under 
the  Mabomedan  law,  as  being  of  the  kind  denominated  Bay-i- 
Tuljiahy  it  was  held  that  the  sale  was  invalid. — 6th  April  1828, 
4  S.  D.  A.,  Ben.  Rep.,  307. 

5.  A  sale  of  the  nature  called  Bay»uTuljiaht  to  which  effect  has  not  been 

given,  and  which  was  clearly  intended  to  serve  a  temporary 
purpose,  is  invalid  in  regard  to  the  transfer  of  property  under  such 
sale.— 25th  April  1839.     6  S.  D.  A.,  Ben.  Rep.,  257. 

NoTK. — A  Tuljiah  sale  is  thns  explained  by  the  anthor  of  the  Nur-ul-Anwar.  In 
explaining  the  oircnm stances  which  bar  the  competency  to  contract,  he  mentions 
among  others,  Huzl^  or  jesting ;  and  nnder  that  head  remarks,  *'  Tnljiah  means 
forcing,  and  may  be  defined  to  mean  the  straining  of  a  contract,  so  as  to 
produce  a  different  resnlfc  from  what  it  outwardly  bears ;  so  that  the  parties 
appear  to  the  world  to  exeoate  a  sale  for  some  parpose  which  calls  for  it,  whilst  in 
fact  no  sale  takes  place  between  them.  HusH  is  a  more  comprehensiye  term,  but 
the  rule  regarding  both  in  the  same ;  viz.,  that  competency  is  conditional,  and 
not  necessarily  destroyed.  Huzl  consists  in  this,  that  the  contractors  secretly 
agree  that  they  should  apparently  execute  a  sale  before  men,  whilst  in  reality 
no  contract  is  formed.  Should  they  after  such  contract  apparently  made  differ 
regarding  the  preyions  agreement,  one  party  holding  that  the  contract  was 
fiotitions,  and  the  other  tbat  it  was  honA  jlde,  the  correct  opinibn  is,  that  the 
presumption  is  in  favor  of  the  former,  and  the  sale  is  to  be  annulled.  Vide 
Nur-xiUAnwar^  p.  851.— Calc.  Ed.  of  1818.— Morley. 

6.  A  sale  by  the  real  proprietor  of  certain  lands  was  upheld  as  valid  and 

binding,  though  his  name  had  never  been  recorded  in  the  Collector's 
books  as  proprietor,  and  though  the  property  continued  to  bo 
registered  in  the  name  of  one  of  the  seller's  relations  for  some 
time  after  the  sale.—7th  August  1823.     3  S.  D.  A.,  Ben.  Rep.,  258. 

7.  In  the  absence  of  a  bill  of  sale  for  landed  property,  and  a  receipt  for 

the  purchase  money,  the  Court  held  it  necessary  that  the  fact  of 
the  sale  should  be  satisfactorily  established  ;  and  in  the  present 
instance,  considered  the  proof  adduced  by  the  claimant  (who  was 
a  servant  of  the  alleged  vendor,  and  ^probably  in  possession  of 
his  seals)  to  be  insufficient  to  establish  the  sale;  disallowed  the 
claim.— 27th  June  1826.     4  S.  D.  A.,  Ben.  Rep.,  168. 

8.  A  bond  fide  sale  in  which  the  seller  relinquishes  all  claim  to  the 

purchase  money,  is  valid.  8th  March  1848.  S.  D.  A.,  Dec. 
Ben.,  141. 

9.  The  want  of  possession  in  the  person  of  the  seller  does  not  vitiate  the 

sale  of  immovable  property. — 13th  May  1848.  S.  D.  A.,  Dec. 
Ben.,  448.     13th  May  1848.     S.  D.  A.,  Dec.  Ben.,  450. 
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10.  A  vendor  receiving  part  of  the  purchase  money,  and  promisiBg 

to  coiiclade  the  sale  on  payment  of  the  remainder,  is  bound  to 
complete  the  sale  on  tender  of  sncli  balance. — 3rd  Jane  184S. 
S.  D.  A.,  Ben.  Dec,  499. 

11.  A  deed  of  sale  may  be  partly  good  and  partly  bad,  according  as  cir- 

cnmstanoes  may  raise  presumptions  for  or  against  the  separate 
titles  conveyed  by  it.— 31st  July  1847.     S.  D.  A.,  Ben.  Dec.,  377. 

12.  A  deed  of  sale  of  real  property,  for  a  specified  consideration,  althongb 

with  the  avowed  object  of  enabling  the  seller  to  prosecute  a  dam 
at  law,  was  held^  under  the  circumstances,  not  to  be  invalidated 
by  the  vendor  not  being  in  possession. — 13th  May  1848.  7  8.  D.  A, 
Ben.  Bep.,  495. 

13.  Possession  of  a  house  by  a  purchaser  gives  him  a  preferable  claim  io 

a  prior  mortgagee  who  has  never  been  in  possession. — ^Not.  183^ 
Sel.  Rep.,  165,  S.  A.  Bom. 

14.  Held,  that  a  sale  of  land  may  under  some  circumstances,  be  adjudged 

to  be  complete,  and  consequently  to  be  such  a  transfer  that 
a  decree  can  be  given  to  the  purchaser  for  the  land  sold, 
although  the  deed  of  sale  which  evidences  the  conveyance,  may 
not  have  been  delivered  to  the  purchaser. — 9th  July  1849.  4  Dec. 
S.  D.  A.,  N.  W.  P.,  219. 

NoTE.«^In  this  case,  the  Oonrb  observed — "  The  Court  are  of  opinion  th&i  in  these 
provinces  the  delivery  of  the  deed  which  evidences  the  transfer  cannot  be 
peremptorily  held  to  be  ^a  necessary  condition  to  the  perfecfcnees  of  the  oonvef- 
ance.  They  believe  that'snch  a  mle  wonld  be  conformable  with  Uie  English  \mm, 
and  also,  that,  if  it  were  once  established,  the  most  beneficial  consequenoee  wosld 
be  felt ;  bnt  at  the  same  time  there  are  considerations  which  deter  the  Oosrt 
from  pronouncing,  as  law  for  the  fntnre,  that  every  conveyance  is  inehoate  sni 
imperfect,  nntil  the  deed  which  evidences  the  transaction  has  been  deliveited.* 
The  practice  of  the  Courts  appears  to  have  been  regelated  by  the  proTisiotis  3^ 
the  MiU^Lomedan  law,  althongh  the  Courts  are  not  required  to  attend  to  sac^ 
law  in  oases  of  contract.  Under  that  law  the  delivery  of  a  deed  is  not  neces- 
sary to  the  validity  and  perfectness  of  a  sale  of  land ;  but  nevertheless  tk 
Judge  should  form  his  opinion  upon  the  merits  of  each  case,  as  he  thinks  jos& 
and  equitable.  This  view  of  the  practice  is  supported  by  tl^  case  of  Mbbsu 
MooHUMUUD  Au  V.  Nabob  Soulut  Juno.    4  S.  D.  A.,  Ben.  Hep.,  168. 

15.  In  a  snit  respectiDg  some  land,  between  a  party  who  claimed  bf 

inheritance,  and  -another  who  claimed  by  purchase,  it  was  heU 
that  by  Mahomed  an  law,  possession,  with  oral  evidence  of  ooniTej- 
ance,  gives  a  valid  title  in  the  absence  of  a  written  instnunent.-* 
3rd  September  1851.    Morris*  Sel.  Rep.,  S.  A.,  Bom.,  76. 

16.  In  this  case  the  Court  expressed  a  doubt  whether  under  the  Mabome- 

dan  law,  delivery  of  a  deed  (of  sale)  at  the  time  of  execution,  and  of 
signature  of  witnesses,  is  essential  to  the  validity  of  a  bye-mokasa. 
or  indeed  of  any  sale;  but  no  decision  was  pronouiiced.-*25tli 
August  1852.     Dec.  S.  D.  A.,  Ben.,  858. 


Digitized  by 


Google 


DIGEST  OP  OASES.  577 

AliE — continued. 
17-  In  a  suit  for  reoovery  of  property  sold  by  the  heir,  the  widow  of  the 
deceased  claimed  dower ;  Md,  that  claim  on  the  ground  of  dower 
takes  precedence  o£  all  claims  by  inheritance ;  consequently,  the 
heir  had  no  power  to  transfer  the  property  by  sale  till  he  had 
first  paid  the  dower ;  and  the  claim  by  virtue  of  sale  from  him 
must  be  held  contingent  on  the  fact  that  the  claim  of  the 
widow  for  dower  has  been  satisfied.  The  plaintifE  therefore,  cannot 
claim  possession  under  the  deed  of  sale  till  he  has  first  paid  the 
dower.— 2nd  September  1852.     Deo.  S.  D.  A.,  Ben.  Rep.,  885. 

18.  The  power  of  a  Mahomedan,  although  not  in  possession  to  sell  his 

right  recognized.    Dec.  S.  D.  A.,  Ben.  Hep.,  885. 

19.  The  sale  of  wakf ,  or  strictly  endowed  property,  is,  under  Mahomedan 

law,  illegal.  But  property,  not  strictly  wakf,  but  heritable, 
though  subject  to  certain  trusts,  is  capable  of  sale,  so  far  as  it  is 
heritable.— 1st  July  1858.    Dec.  S.  D.  A.,  Ben.,  1218, 

Note. — For  the  distinotion  between  these  two  descriptions  of  property, -yide  Nos.  58, 
59  and  60.    Tit.  End. 

20.  B  B,  a  Mahomedan,  died  possessed  of  moveable  and  immoveable 

property,  ai^d  leaving  a  widow,  a  daughter  and  a  sister  S,  his 
heiresses  according  to  Mahomedan  law.  S  was  as  such  heiress 
entitled  to  a  one-sixth  share  of  an  undivided  moiety  of  a  certain 
part  of  the  propertywhich  was  situated  in  Calcutta.  After  B  R's 
death,  the  L.  Bank  sued  his  daughter  and  her  husband  and  two 
of  her  husband's  brothers  in  a  Mof ussil  Court  to  realize  certain 
mortgage  securities  executed  by  B  B  to  the  Bank,  and  obtained  a 
decree  by  consent.  Neither  the  widow  nor  S,  who  was  then 
absent  from  the  country,  were  parties  to  the  suit.  The  bank, 
in  execution  of  their  decree,  caused  certain  property  of  B  B, 
including  the  undivided  moiety  of  the  Calcutta  property,  to  be 
sold  by  the  Sheriff  of  Calcutta.  The  defendant  became  the 
purchaser  at  this  sale  and  obtained  possession  of  the  property. 
The  certificate  of  safe  stated  that  what  was  sold  was  ''the 
right,  title  and  interest  of  B  B,  deceased,  the  ancestor,  and  of 
the  defendants  (naming  them)  the  representatives  in  a  moiety 
of  a  piece  of  land  situate,"  &c.  S  afterwards  sold  her  share 
in  (among  other  properties)  the  above-mentioned  undivided 
moiety  of  the  Calcutta  property  to  the  plaintiff,  who  now  sued  the 
purchaser  at  the  execution  sale  to  recover  the  subject  of  his 
purchase.  Held  by  Oarth^  0.  J.,  Kemp  and  Jackson,  JJ.  (Markby 
and  Ainslie,  JJ.,  dissenting)  that  the  question  whether  the  decree 
under  which  the  sale  was  made  to  the  defendant  affected  the  share 
of  S,  who  was  not  a  consenting  party  to  it,  must  be  determined  by 
the  Mahomedan  law,  so  far  as  it  was  ascertainable.  By  that  law  an 
absentee  heir  is  not  bound  by  a  decree  obtained  in  a  suit  brought  by 
a  creditor  of  a  deceased  debtor  against  the  heir  or  heirs  in,  whose 
hands  the  whole  of  the  property  of  such  deceased  debtor  may  be. 
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SALE — conlinv£d. 

unless  the  proceedlugs  are  duly  conducted  and  the  plaintiffs  caea 
proved  in  open  Court,  and  a  decree  by  consent  of  the  heir  who  ia 
sued  is  not  legally  binding  on  the  other  heirs ;  and  therefore  that 
the  decree  and  execution  founded  upon  it  did  not  affect  S'a  share  in 
the  estate  of  B  R,  and  consequently  that  the  pi*operty  in  questiOT 
did  not  pass  by  the  sales  made  by  the  SherifE.  Per  Marlcby,  J. 
In  India  proceedings  to  recover  a  debt  due  by  the  ancestors,  takea 
against  a  person  who  is  not  the  true  or  sole  heir,  may  nevertheless, 
under  certain  circumstances,  binding  the  estate ;  and  consideric? 
that  in  this  case  the  parties  sued  were  in  possession  of  the  propertj 
which  was  sold,  that  the  property  was  mortgaged  by  the  ancestor 
for  the  very  debt  sued  for,  and  that  the  estate  was  properly 
and  duly  applied  to  the  payment  of  the  debt  for  which  it  was 
mortgaged,  S,  as  one  of  the  representatives,  was  bound  by  these 
proceedings  just  as  much  as  those  representatives  who  were 
actually  parties  thereto.  Assamathkm  Nissa  Dkbke  r.  Rot 
LuTCHMEEPOT  SiNGH.— 1878.     I.  L.  R.,  4  Cal.,  142. 

21.  The  plaintiff  su^d  to  obtain  possession  by  right  of  inheritance,  oi 
a  share  of  certain  property  forming  part  of  the  real  estate  of  her 
deceased  father,  which  had  been  sold  by  two  of  his  widows  to 
satisfy  decrees  obtained  against  them  by  creditors  of  the  plaiutiB^s 
deceased  father,  as  hia  representatives.  Seld  that  if  the  minor, 
plaintiff,  was  in  possession,  and  was  not  a  party  to,  or  propeHy 
represented  in  the  suits  in  which  the  creditors  obtained  decrees, 
she  was  not  bound  by  the  decrees  nor  by  the  sale  subsequently 
effected  to  satisfy  them,  and  was  entitled  to  recover  her  share, 
but  contingent  on  the  payment  by  her  of  her  share  of  the  debts, 
for  the  satisfaction  of  which  sale  was  affected.  Hamir  Singh  t 
MussAMAT  Zakia.— 1875.     I  L.  R.,  1  AU.,  67. 

SHADEE.    Vide  Marriage,  Note  to  Case  18. 

SLAVERY — 1.     The  marriage  of  a  Mussulman  with  his    slave  girl  is  cI 
no  effect  in  law.— 20th  July  1801.     1  S.  D.  A.,  Ben.  Rep.,  48. 

2.  A  girl  had  been  purchased,  when  an  infant,  from  her  parents  by  a 
prostitute ;  and  having  been  educated  in  the  courses,  and  for  a  long' 
time  followed  the  disreputable  practices  of  her  mistress,  at  lengu 
agreed  to  marry  a  respectable  person,  promising  to  relinquish  her 
unlawful  occupation.  Accordingly,  she  left  the  house  of  her 
mistress,  and  proceeded  to  that  of  tbe  individual  above-mentioned. 
The  prostitute  who  had  purchased  her,  and  who,  of  course,  dreaded 
considerable  loss  of  profit  fiH>m  her  departure,  petition%d  the 
Magistrate  of  Furruckabad  to  compel  her  to  return,  with  which 
request  that  officer,  from  a  mistaken  notion  of  duty,  complied. 
On  appeal  from  the-above  order,  it  was  held  that  the  olaim  of  tli« 
prostitute  rested  on  no  legal  foundation  whatever ;  t^hat  a  child 
purchased  in  its  infancy  was  at  full  liberty,  when  of  mature  age, 
to  act  as  best  suited  its  inclination;  and  that  it  was  eyen  a  dnty 
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JIiAVEKT— cone»tiu«d. 

inonmbent  on  the  Magisbrate  to  panish  any  attempt  at  compelling 
adherence  to  an  immoral  course  of  life. — 1816.  Anon.  3  S.  D. 
A.,  Ben.  Rep.,  142. 

3.  A  legal  right  to  the  service  of  another  person  can  only  arise  to  a 

Mussnlman,  when  the  party  claimed  as  a  slave^  or  his  progenitor, 
was  an  infidel  captive  to  a  Mahomedau  force,  prevailing  in  holy 
war.— 28th  Ang.  1830.    6  S.  D.  A.,  Ben,  Rep.,  69. 

4.  The  Sadder  Dewanny  Adawlat  is  prohibited  by  Sec.  2  of  Act  V  of 

1848,  from  enfoi*cing  any  rights  arising  out  of  an  alleged  property 
in  the  person  and  services  of  another  as  a  slave. — 28th  Feb.  1845. 
S.D.A.,Dec.Beu.,40.    27th  March  1845.    S.  D.  A,  Dec.  Ben.,  82. 

5.  Held,  that  it  was  the  intention  of  the  legislature  in  passing  Act  V  of 

1843,  to  relieve  all  persons  then  subject  thereto  from  all  the  dis- 
abilities then  rising  out  of  the  status  of  slavery  ;  and  that  assuming 
that  according  to  the  Mahomedan  law  of  willa  the  emancipator 
of  a  purchased  slave  is  entitled  to  succeed  and  take  the  property 
of  which  such  slave  dies  possessed,  or  entitled  to,  to  the  disherison 
of  her  own  natural  heirs ;  such  right  of  inheritance  was  taken 
away  by  Act  Y  of  1843,  s.  3.  In  construing  this  remedial  statute, 
the  widest  operation  ought  to  be  given  to  it  which  its  language 
will  permit.  The  woi*ds  of  s.  3,  "  that  the  person  from  whom  the 
property  may  be  derived  was  a  slave,"  may  well  be  taken  to  apply 
to  any  person  who  at  any  time  had  been  a  slave.  Stad  Mir  Ajmudin 
Khjlk  v.  Zu-ul-Nissa  Brgah.— 1879.    I.  L.  B*,  3  Bom.,  422. 

80H.    See  Ackhowledokikt. 

STEP-SON. — 1 .  Held,  there  is  no  provision  of  the  Mahomedan  law,  requir- 
ing that  an  individual  should  maintain  his  widowed  step-mother, 
there  being  between  the  two  no  tie  of  consanguinity  to  call  for 
such  act  of  maintenance. — 3rd  Sept.  1853.    Dec.  Mad.,  S.  A.,  199. 

TAWLITAT* — !•  Tawltyat  implies  the  consignment  of  a  thing  appropriated 
to  pious  uses  by  the  appropriator  to  another  person,  for  the 
purpose  of  such  persons  applying  it  in  the  manner  designed  ;  and 
the  appointment  of  the  trustee  or  superintendent  is  vested  in  the 
appropnator,  in  order  that  he  may  confer  the  office  on  a  person  of 
integrity,  morality,  information,  and  economy;  and  on  the  death 
of  the  appropriator  the  power  of  appointing  a  superintendent  is 
vested  in  his  executor,  or,  should  he  have  left  no  executor  in  the 
ruling  power.— 6th  Dec.  1798.     1  S.  D.  A,,  Ben.  Sep.,  17. 

TBXrST  AND  TB17STEE.~-1.  The  Court  refused  to  allow  a  trust  for  the 
support  of  a  Ma^id  to  be  handed  over  to  the  official  trustee.^^lSth 
Dec,  1843.    1  Fulton,  342.    Sup.  Ct.  Cal. 

2.  A  decree  which  committed  part  of  the  estate  of  an  absent  Mussulman 

to  his  sister,  with  a  provision  for  eventual  conversion  of  tenure  by 

.  trust  into  that  of  property,  was  reversed  by  the  Sudder  Dewanny 

54u 
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TRUST  AND  TRUSTEE- continued. 

Adawlafc,  no  eventoal  heritable  ritrlit  being  fotind  in  ihe  case  to 
exist  in  the  siater.— 16th  April  1831.     5  S.  D.  A.,  Ben.  Rep.,  108, 

TRUSTS.    See  Endowments. 

WAJI-OOL-URZ.— 1-  The  mere  signature  by  an  agent  of  a  waji-ool-nrz 
fix}in  which  the  recoi-d  of  an  important  interest  in  property  was 
omitted,  cannot  be  constraed  as  a  waver  of  such  right  or  claim. 
Still  less  can  the  imperfection  or  inaccuracy  of  settlement  proceed- 
ings operate  to  extinguish  or  disallow  existing  rights.  MassuM at 
Imam  Bundky  v.  Bhoowandass.— 1868.     1  N.  W.  P.,  H.  C.  B.,  Sa 

2.  Where  a  waji-ool-nrz  was  destroyed  in  the  mutiny,  and  the  plaintiff 
tendered  in  evidence  a  book  obtained  from  the  tehseel  office,  which 
purported  to  contain  a  copy  of  such  waji-ooUurz  and  of  the 
signatures  of  the  persons  signing  the  original  and  the  name  of  the 
official  in  whose  presence  the  instrument  was  executed  and  ihe 
Court  below  was  satisBed  that  there  was  no  reason  to  doubt  its 
being  a  genuine  copy,  held  that  such  copy  was  evidence  not  of  a 
contemplated  waji-ool-urz,  but  of  one  which  had  been  executed 
and  completed.  A  waji-ool-urz  is  not  a  mere  conti-act :  it  is  a 
record  of  rights  made  by  a  public  servant ;  and  therefore  without 
attestation  or  execution  by  the  proprietor  of  the  mouzah,  it  is 
entitled  to  weight  as  evidence  of  village  custom.  Dabsb  Dub  r. 
Sheikh  Hait  All— 1870.    2  N.  W.  P.,  H.  C.  R.,  395. 

S,  When  the  terms  of  the  waji-ool-urz,  are  that  the  property  before 
sale  to  a  stranger  must  be  offered  to  the  co^harers,  such  offer  must 
be  made  to  each  and  every  one  of  such  oo-sharers.  Dowlqt  v, 
NETBAM.—1871.    3  N.  W.  P.,  H.  C.  R.,  42. 

4.  One  of  the  provisions  of  the  waji-ool-nrz  of  a  village  was  that  when  a 

shareholder  was  desirous  of  selling  his  share,  the  right  of  purchase 
should  lie,  1st,  with  the  real  brother  of  the  shareholder ;  2ndly, 
with  the  nearest  relatives ;  3t*dly,  with  the  shareholders  in  the 
thoke,  and,  lastly,  with  shareholder,  in  other  thokes ;  held^  that  if 
a  person  was  a  near  relative  he  fulfilled  all  the  conditions  required, 
and  there  was  no  necessity  that  he  should  belong  to  the  same 
thoke  as  the  vendor  : — Held  also,  where  the  parties  were  Maho- 
medans,  that  the  wife  of  the  vendor  must  be  regarded  as  a  near 
relative  within  the  meaning  of  the  waji-ool-nrz  and  that  though 
she  was  not  a  shareholder,  she  could  not  be  considered  a  stranger, 
that  is,  a  person  who  had  no  interest  whatever  in  the  family. 
Stbd  Mahomid  Tukee  v.  Sheikh  Hujjee. — 1872.  5  N.  W.  P., 
H.  C.  R.,  142. 

5.  A  waji-ool-urz,  prepared  and  attested  according  to  law  is  pWiii4 /sew 

evidence  of  the  existence  of  any  custom  of  pre-emption  which  it 
records,  such  evidence  being  open  to  be  rebutted  by  any  one 
disputing  such  custom.  When  such  a  waji-ool-urz  records  a  right 
of  pre-emption  by  contract  between  the  shareholders,  it  is  evidence 
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WAJlOOL-JJBZ-continued. 

of  a  contracfc  binding  on  all  the  parties  to  it  and  their  repre- 
Bentatives,  and  there  will  1)6  a  presumption  that  all  the  share- 
holders assented  to  the  making  of  the  record  and  in  consequence 
were  consenting  parties  to  the  contiuct  of  which  it  is  evidence,  and 
it  will  be  for  those  shareholders  repudiating  such  contract  to  rebut 
such  presumption.    IsRi  Singh  v.  Ganqa. — I.  L.  R.,  %  All.>  876. 

6.  Cases  where,  after  the  division  of  a  village  ai*ea  into  separate  mahals 

for  which  no  new  waji-ooUurz  is  drawn  up,  the  dd  waji-ool-urz 
for  the  whole  area  has  been  held  to  apply  generally  to  the  new 
mahals,  and  such  division  has  been  held  not  to  affect  covenants 
existing  between  the  co-sharers  under  such  waji-ool-urz^  distin- 
guished from  cases  where  a  new  waji-ool-urz  has  after  the  division 
been  drawn  up  for  each  mahal.  Eerar  Dat  v.  Nahar  Singh. 
LL.  R.,  11  All,  257. 

7.  The  pre-emptive  clause  in  the  waji-ool-urz  pi  a  village  gave  a  right  of 

pre-emption,  in  cases  of  sales  by  shai*eholders,  first  to  '*  bhai  hakiki*^ 
(own  brothers)  next  to  '*  haribV-  (near)  and  next  to  co-sharers  in 
the  same  ihoke  as  the  vendor.  The  word  '*  karibi"  used  by  itself 
to  indicate  shareholders  "  near**  to  the  vendor,  is  ambiguous  and 
inadequate  to  express  the  intention  of  the  shareholders.  Heldy 
that  although  the  word  *'  Karibi'^  must  be  read  in  connection  with 
the  preceding  word  "  bhai"  the  words  " bhai  karibi**  could  not 
reasonably  be  confined  to  cousins,  but  mast  be  construed  as  meaning 
"  bhai  buTuf*  or  "  bhai  log**  so  as  to  include  all  near  relatives  both 
male  and  female.     I.  L.  R.,   11  All.,  41. 

See — Pre-emption. 

WAKF* — See  Endowment. 

WIDOW* — 1*  Where  the  widow  of  a  Mussulman  had  not  derived  any 
property  from  her  late  husband,  she  was  held  not  to  be  liable  for  his 
debts.—6th  June  1826.     4  S.  D.  A.,  Ben.  Rep.,  161. 

2.  Held^  there  is  no  provision  of  the  Mahomedan  law  requiring  that  an 
individual  should  maintain  his  widowed  step-mother,  there  being 
between  the  two  no  tie  of  consanguinity  to  call  for  snch  an  act  of 
maintenance.— 3rd  Sept.  1853.    Dec.  Mad.,  S.  A.,  199. 

3.  A  widow  has  no  claim  to  share  in  the  "  return"  or  residue  of  her 
deceased  husband's  estate  as  against  other  heirs.  Konari  Bidi  v. 
Dabin  Bibi.    I.  L.  R.,  11  Oal.,  14. 

WIFE. — 1^  A  smk.  to  recover  possession  of  wife  (Defendant)  she  pleaded 
that  she  was  not  bound  to  return  to  plain tilE  until  he  paid  prompt 
dower,  which  plaintiff  promised  to  pay  by  the  marriage  contract 
and  had  not  paid.  The  lower  Courts  dismissed  suit.  Held^  on 
appeal,  that  defendant  could  not  refuse  cohabitation  on  the  plea 
that  her  dower  had  not  been  paid.  KuNHi  v.  Moidin.  I.  L.  R., 
11  Mad.,  827. 
See— Dower. 
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WILL— I.  Though  the  appointment  of  other  than  a  Hussniman  as  executor 
•  to  the  will  of  a  MussalmaDi  is  legal,  yet  it  is  incumbent  on  the 
Kazi  to  eject  him  from  being  executor ;  and  where  a  Hindoo  was 
appointed  ezeoator  to  {t  Mussulman,  it  was  declared  that  the  whole 
of  his  official  acts  were  valid,  until  he  should  be  regularly  displaced 
by  the  Kazi.— Slst  March  1825.    4  S.  D.  A.,  Ben.  Rep.,  49. 

2.  The  appointment  by  a  Mussulman,  of  a  Christian  as  his  executor  does 

not  invalidate  a  will  containing  such  a  provision;  not  does  the 
death  of  that  executor,  and  the  failure  of  the  testator  to  appoint 
another  in  his  place,  imply  the  annulment  of  the  will. — ^28th  Jan. 
1828.    4  S.  D.  A.,  Ben.  Rep.,  301. 

3.  A  Mussulman  woman  may  make  a  will  either  in  writing  or  by  parol, 

disposing  of  her  property  to  a  stranger,  though  she  have  a  natural 
sou  by  a  Christian,  which  sou,  being  bred  up  a  Christian,  cuinot 
of  right  inherit  her  property.  In  the  goods  of  Bebbek  Hat. — 3rd 
Term  1819.    East's  Notes,  C^se  105.    Sup.  Ct.  Cal. 

Note.— The  Mahomedan  law,  with  regard  to  wills  of  Mossalmana,  is  acknowledged  in 
all  the  Courts  in  India. — Morley. 

4.  A  Mussulman  cannot  make  a  bequest  in  favour  of  some  of  his  heirs  to 

the  exclusion  of  others,  without  the  consent  of  such  other  heirs. — 
Case  1  of  1820.     1  Mad.  Dec,  254. 

5.  Where  a  Mahomedan  widow  bequeathed  by  will  the  whole  of  her  property 

to  a  stranger,  the  Court  upheld  the  will,  as  the  testatrix  ic^t  no 
heirs,  and  deci-eed  that  the  legatee  should  take  the  whole  of  Uie 
property ;  but  it  was  at  the  same  time  decided,  that  had  she  left 
objecting  heirs,  two-thirds  of  the  property  would  have  gone  to 
them,  and  one  to  the  legatee.— 3  Ist  Maitsh  1825.  4  S.  D.  A.,  Ben. 
Rep.,  49. 

6.  Legacies  by  the  Mahomedan   law,  are  limited  to  one-third  of  the 

testator's  property,  exclusive  of  funeral  charges  and  debts^  the 
remaining  two- thirds  not  being  alienable  by  will  from  the  heirs  at 
law.— 8th  Ang.  1806.     1  S.  D.  A.,  Ben.  Rep.,  150, 

7.  And  the  heirs  of  a  Mussulman  deceased  were  held  to  be  entitled 

to  recover  two- thirds  of  his  estate  from  the  widow  of  his 
executor .     Ibid. 

8.  A  Mahomedan  Fakir  having  appointed  a  person  his  /anwAift,  or  suc- 

cessor, with  the  apparent  intention  of  beqaeathing  to  him  his 
estate ;  it  was  held  that  the  bequest  was  good  to  the  extent  of  one- 
third  of  his  estate,  the  other  two-thirds  going  to  the  legal  beirs 
of  the  deceased.— 11th  Sept.  1811.     1  S.  D.  A.,  Ben.  Rep..  346. 

0.  A  Mahomedan  cannot  by  his  will  vary  the  legal  proportions  of  his 
estate  to  be  shared  by  his  heirs  and  relations,  although  as  between 
heirs  and  relations  he  may  in  his  life-time  give  the  whole  or  any 
part  to  any  whom  he  may  prefer. — 24th  Dec.  1817.  Bast's  Notes, 
Case  67.     Sup.  Ct.  Cal. 
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^UJj — continued. 
JLO.  Bats,  semble,  a  Mahomedan  may  by  will  give  the  whole  or  any  part 
of  his  estate  to  a  sti-anger.*    24th  Deo.  1817.     East's  Notes,  Case 
67.    Sup.  Ct.  Gal. 

11.  A.  will  made  by  a  Mnssnlman  in  favor  of  one  son,  or  of  one  heir, 
cannot  take  effect  to  the  prejndice  and  without  the  consent  of 
the  other  sons,  or  the  other  heirs. — 25th  April  1837.  6  S.  D. 
A.,  R^p.,  159. 

X2.  A  verbal  bequest  of  property  real  or  personal,  is  valid  by  the  Maho- 
medan law  so  far  as  a  third  of  the  property  of  the  beqneather, 
two-thirds  falling  necessanly  to  the  heirs  at  law. — 9th  Aug.  179D. 
1  S.  D.  A.,  Ben.  Eep.,  25. 

13.  If  a  Mahomedan  assign  property  for  a  pious  endowment,  and  he  (or 

bis  executor  on  his  part)  appoint  a  trustee,  and  such  trustee  (there 
being  no  special  pi*ovision  for  his  successor)  on  his  death-bed 
bequeath  the  trust  to  his  sons,  the  bequest  is  good  in  law ;  and 
the  sons  are  entitled  to  the  superintendence  jointly,  and  to  the 
lawful  profits  accruing  from  it,  not  subject  to  the  confii*mation  of 
the  ruling  power,  neither  are  they  removable  quamdiu  se  bene 
gesserirU  ;  but  on  proof  of  misconduct,  or  breach  of  their  trust,  the 
ruling  power  shall  appoint  another  or  others  in  their  stead. — 6th 
Dec.  1798.     1  S.  D.  A.,  Ben.  Rep.,  17. 

14.  The  assent  of  the  heirs,  after  the  death  of  the  testator^  is  necessary 

to  the  validity  of  the  will  of  a  Mahomedan,  bequeathing  from 
them  more  than  a  certain  proportion  of  his  property. — 2nd  Aug. 
1814.     2Str.,  269.     Sup.  Ct.  Cal. 

15.  And  a  defendant  pleading  in  bar  to  a  bill  a  will,  stating  that  all  the 

members  of  the  family  had  assented  to  it,  but  without  showing 
how,  such  will  was  held  to  be  questionable  by  the  Court,  and  was 
withdrawn  by  the  defendant.     Ibid. 

16.  A  widow  of  a  Mahomedan  claiming  half  of  a  house  devised  to  her  by 

her  husband  in  his  will,  beyond  the  share  belonging  to  her  by  law, 
was  held  to  be  entitled  to  it  notwithstanding  a  Farikh  hhait  passed 
by  her,  there  being  no  dispute  at  the  time  of  passing  the  Fariikh 
khattf  the  widow  then  residing  on  the  premises,  and  it  therefore 
only  pertaining  to  the  share  willed  to  the  widow  as  one  of  the 
joint  heirs  of  her  husband ;  and  although  the  Mahomedan  law 
does  not  allow  bequests,  made  as  such  under  a  will,  to  heirs,  yet 
it  was  held  to  recognize  Nazrs,  or  gifts  similar  to  that  recited  in 
the  will ;  and  as  there  was  no  ^  proof  that  the  widow  ever  trans- 
ferred her  right  by  giving  it  up  to  be  divided  among  the  heira,  nor 
that  she  in  any  way  legally  alienated  it,  she  was  held  to  be  clearly 
entitled  to  recover.— 5th  July  1820.     1  Borr.,  306.     Bom.  S.  A. 


KoTl.^*  If  he  has  no  heirs.    Vide  Case  5. 
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17.  A  testameufc  of  a  Massulman  was  declared  null  under  the  Maho- 

medan  law,  beoaaae  he  had  made  ^  partition  among  his  heits, 
giving  some  a  preference,  which  the  law  would  not  allow. — 4Ui 
April  1833.     5  S.  D.  A.,  Ben.  Rep.,  287. 

18.  The  question   whether  a  will   has   been   properly  executed   bj  a 

Mahomedan  testator  must  be  tried  by  the  English  and  not  by  the 
Mahomedan  law  of  evidence. — 19th  Jan.  1813.    2  Str.,  108. 

19.  A  Bvnenpative  will  by  a  Mahomedan  of  the  8hia  sect,  bequeathing 

property,  less  in  amount  than  one-third  of  his  estate,  he^d  valid 
by  the  Mahomedan  law,  and  effect  given  to  the  bequests.  SembU. 
Such  verbal  bequests  would  have  been  valid,  even  if  bejond  a 
third  of  the  testator's  estate,  provide  the  heirs  concurred  in 
the  bequests.— 2 Ist  June  1851.    Moore^s  Ind.  App.  Gases  V,  199. 

20.  The  genuineness  and  validity  of  deeds  executed  by  a  deceased  person 

as  to  the  disposition  of  his  property  real  and  personal,  can  only  be 
questioned  in  a  regular  suit.  The  Lower  Court  is  not  competent 
to  pronounce  an  opinion  upon  the  validity  or  otherwise  of  the  will 
in  a  summary  enquiry. — 11th  July  1856.  Sheik  Mvksood  Au, 
Petr.  Case  103.     Sev.  S.  D.  A.,  Ben.  Rep.,  IV,  241. 

21.  One  Gholaum  Hoossein  having  died  childless,  his  concubine  applied 

for  a  certificate  under  Act  XX  of  1841,  alleging  that  she  had  been 
verbally  constituted  his  heir.  It  was  ruled,  that  the  Courts  of  this 
country  cannot  recognize  any  right,  as  preferred  for  the  collection 
of  debts  due  to  a  deceased  person  alleging  that  the  deceased  had 
orally  stated  that  she  (his  concubine)  was  his  heir.  The  order  of 
the  ^illah  Judge  was  therefore  confirmed. — 8th  Dec.  1856.  Case 
168.     Sev.  S.  D.  A.,  Ben.  Rep.,  IV,  419. 

22.  A  guardian  of  a  minor  having  been  nominated  by  will,  the  Zillab 

Judge  has  no  authority  to  interfere.  His  order  inviting  candidates 
for  the  office  of  guardian,  reversed  in  summary  appeal  preferred  to 
the  Sadder  Dewanny  Adawlut. — 30th  Aptil  1858.  Mahohic 
AtiP  Chandureb,  Petr.  Case  44.   Sev.  S.  D.  A.,  Ben.  Rep.,  V,  119. 

23.  A  party  having  acquiesced  in  the  disposal  of  property  by  wijl,  cannot 

claim  the  benefit  of  that  provision  of  Mahom^lan  law,  whick 
declares  a  devise  to  be  invalid  unless  the  consent  of  the  heirs  has 
been  obtained.— 21st  April  1851.     Dec.  S.  D.  A.,  N.  W.  P..  VI,  127. 

24.  According  to  the  futioa,  the  Sheeas  may  devise  one-third  of  their 

property  even  without  the  consent  of  the  heirs,  whereas  the 
Soonnees  do  not  enjoy  this  privilege.     Ibid,   ' 

25.  The  will  of  a  Mussulman  containing  an  absolute  devise  in  favor  of 

A,  subject  to  certain  trusts  and  a  life-interest  of  B  in  the  surplus 
profits  of  the  property,  held  to  be  valid,  notwithstanding  the 
postponement  of  the  enjoyment  of  the  usufruct  of  the  property, 
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which  was  declared  not  to  hinder  the  vesiing  of  the  property  in 
A.— 21st  Febmai-y  1857.     Dec.  S.  D.  A.,  Ben.,  235. 

26.  The  rule  that  by  Mahomedan  law  a  will  does  not  require  to  be  in 

writing  is  nuiversal.  The  omission  to  write  the  wish  where 
there  was  ample  time  for  that  purpose,  may  throw  donbt  on  the 
fact  of  the  words  being  used  as  the  expression  of  the  testator's 
last  will.  But  if  the  Court  finds  that  the  testator  expressed  his 
will,  and  that  this  was  his  last  will,  the  omission  to  render  it  into 
writing  will  not  deprive  it  of  legal  effect.  Mussumat  Tamnreq 
BitauM  V.  FuBHiT  HossKiN.— 1870.    2  N.  W.  P.,  H.  C.  R.,  65. 

27.  The  policy  of  the  Mahomedan  law  is  to  prevent  a  testator  interfering 

by  will  with  the  conrse  of  the  devolution  of  property  according  to 
law  among  his  heirs.  But  a  holder  of  property  may  defeat  the 
policy  of  the  law  by  giving  in  his  life- time  the  whole  or  any  part 
of  his  property  to  one  of  his  heirs,  provided  he  complies  with 
certain  forms.  This  may  be  done  by  a  deed  of  gift  without  consider- 
ation or  by  deed  of  gift  for  consideration.  It  is  incumbent  on  those 
who  set  up  transactions  of  this  nature  to  show  very  clearly  that 
the  forms  of  the  Mahomedan  law,  whereby  its  policy  is  defeated, 
have  been  strictly  complied  with.  By  the  Mahomedan  law,  a 
testator  may  bequeath  one-third  of  his  estate  to  a  stranger,  but 
cannot  leave  a  legacy  to  one  of  his  heirs  without  the  consent  of 
the  rest.  A  will  purporting  to  give  one-third  of  the  testator's 
property  to  one  of  his  sons  as  his  executor,  to  be  expended  at  the 
son's  discretion  in  undefined  pious  uses,  and  conferring  on  such 
son  a  beneficial  interest  in  the  surplus  of  such  third  share,  held  to 
be  an  attempt  to  give,  under  color  of  a  religious  bequest,  a  legacy 
to  one  of  the  tes^tor's  heirs  and  to  be  invalid  without  the  con- 
firmation of  the  other  heirs.  Khajooroonissa  v.  Bowshan  Jkhan.— 
1876.    I.  L.  R.,  2  Cal.,  184. 

28*  The  consent  of  the  heirs  can  validate  a  testamentary  disposition  of 
property  in  excess  of  one-third  of  the  property  of  the  testator,  if 
the  consent  be  given  after  the  death  of  the  testator.  But  if  tho 
consent  be  given  during  the  life-time  of  the  testator  it  will  not 
render  valid  the  alienation,  for  it  is  an  assent  given  before  the 
establishment  of  their  own  rights.  Chbraohox  Yittil  t;.  Valu 
PuDiAEKL.    2  Mad.,  350. 

29.  Words  such  as  "  always"  and  "  for  ever,"  used  in  an  instrument 
disposing  of  property,  do  not  in  themselves  denote  an  extension  of 
interest  beyond  the  life  of  a  person  named  as  taking,  their  meaning 
being  satisfied  by  the  interest  being  for  life.  An  instrument  in  the 
natnre  of  a  will,  gave  shares  in  a  Mahomedan's  property  to  his 
surviving  widow,  son  and  grandchildren,  and  devoted  a  share  to 
charitable  purposes.  It  directed  that  his  son  "  should  continue  in 
possession  and  occupancy  of  the  full  sixteen  annas  of  all  the  estates 
All  the  matters  of  management  in  connection  with  the  estate 
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should  necessarily  and  obligatorily  rest  'always'  and  'for  ever*  in 
his  hands."  It  also  attempted  to  restrict  alienation  by  the  sharen. 
There  were  other  provisions  to  the  same  effect  in  I'egard  to  Iho 
management  by  his  son,  who  retained  it  till  bis  death.  The  defend- 
ant who  was  a  son  of  that  son,  having  claimed  to  retain  possession 
of  the  property  in  order  to  carry  ont  the  provisions  of  the  will. 
Held,  that,  on  its  trae  construction,  the  plaintiff,  a  shara*  under  it, 
was  entitled  to  the  full  proprietory  right  in,  and  to  the  possession 
of,  her  share,  notwithstanding  the  above  expressions  in  the  will, 
and  the  attempt  to  central  alienation  by  the  sharers.  Muhammac 
Abdul  v.  Fatrma  Bibi.    I.  L.  R.,  8  All.,  39.    L.  R.,  12  I.  A-,  169. 

30.  A  testator  itUer  alia  left  a  portion  of  his  property  to  the  lawful  son 

(if  any)  of  his  eldest  son  M,  whom  he  disinherited.  At  the  time 
of  testator's  death  no  son  of  M  was  living.  Years  afterwards  M 
had  a  son  and  sued  as  his  next<of-kin  for  a  share  in  the  eeiate. 
Held,  that  the  plaintiff  the  son  of  M,  could  not  recover,  as  be  was 
not  in  existence  at  the  date  of  the  testator's  death.  According  to 
Mahomedan  law  as  well  as  Hindu  law,  persons  not  iu  existence  ai 
the  death  of  a  testator  are  incapable  of  taking  any  bequest  under  his 
will.    Abdul  Cadub  v.  OrriciAL  Absiohss.    I.  L.  R.,  9  Bona^  158. 

31.  In  the  will  of  a  Khoja  Mahomedan,  written  in  the  English  laagfoage 

and  form,  a  gift  of  a  fund  *^  to  be  disposed  of  in  charity  as  my 
executor  shall  think  right"  is  a  valid  charitable  beijuest  and  the 
proper  officer  of  court  will  settle  a  scheme  for  its  application.  Bat 
if  the  will  is  in  the  native  language  and  the  word  ^  dharm*'  or 
"daram"  is  used,  the  word  is  held  too  vague  and  uncertain  for  the 
gift  to  be  carried  into  effect.  QkSQ  Bhai  v.  Thavab  Mulla. 
1  Bom.,  71. 

32.  The  powers  of  a  Elhoja  Mahomedan  executor  or  administrator*  like 

those  of  a  Cutchi  seem  to  be  generally  limited  to  recoverins^  debtn 
Where  a  will  gave  the  executor  full  powers  wiUi  regava  to  th« 
payment  of  testator's  debts,  heldf  that  a  Khoja  Mahomedan 
administrator  succeeded  to  those  powers,  and,  in  a  suit  brought 
against  him  by  an  alleged  creditor  of  the  estate,  represented  all 
the  persons  interested  in  the  estate.  Ahmudbhot  v,  Vullexbhot. 
I.  L.  R.,  6  Bom.,  703. 

33.  The  appointment  of  an  iufidel  executor  does  not  invalidate  the  will. 

All  the  acts  of  such   an  executor,  and  his  dealings  with   the  ' 
property  under  the  will,  until  he  is  removed,  are  good  and  valid. 
But  QucBve,  would  court  grant  application  for  his  Tenx>val  »)d 
the  appointraent  of  a  proper ,  person.      Jbham  EIhak  v.  Mahdt. 
1  B.  L.  R,  S.  N.,  16. 
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homicide,  unless  wilful, 
according  to  the  Schia 

doctrine  

FATHERS. 
1  See  Shares,  11, 17. 

FEMALES. 
1  See  Ancestors,  1. 

FOSTERAGE. 
1  See  Disqualifications,  1. 

FOUNDER. 
1  Cases  in  which  the  will 
of  the  founder  (of  an  en- 
dowment) may  be  con- 
travened   

FREEMEN. 
1  Of  freemen  and  slaves  ... 

GIFTS. 

1  Definition  of  gifts 

2  Essential  conditions  of... 
8  Cannot  be  made  to  take 

effect  infuluro 
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4  The  thing  giren  mxnti  be 
aotnally  exietiDg  at  the 
time       ...         ...         ...       y 

6  An  undefined  gift  of  diTi« 
•ible  property  not  valid.        Y 

6  A  gift  mast  be    exproM 

and  must  be  entirely  re- 
Hnqaiihed  by  the  douor.        V 

7  Ezceptione         V 

8  Of  gift  on  a  death-bed...       Y      ... 

9  Tvro    pecniiar    kinde   of 

gift         V      ... 

GRANDFATnSBS. 
1  See  Shares,  19. 

GRANDMOTHERS. 
1  See  Shares,  20»  21. 

GRANTS. 
1  Grant  of  (an  endowment) 
to  a  person  not  in  exist- 
ence               X 

GUARDIANS. 

1  See  Rights,  15, 16. 

2  Of   guardians   for   mar- 

riage       VII 

8  Of  guardians      VIII 

4      Do.  vm     ... 

6  Power  of  near  goardiaua.  VIII 
6  See  Debts,  8. 

GUARDIANSHIP. 
1  Gaardianship  of   mater* 
nal  relations     ...         ...  VIII 

HALF-BLOOD. 
1  See  Rules,  81. 
8  See  Exolnsion,  7. 

HALF-BROTHERS. 

1  See  Shares,  10  to  12, 16, 16. 

2  See  Inheritance,  8. 

HALF-SISTERS. 

1  See  Shares,  10  to  13, 15,  16,  22. 

2  See  Inheritance,  8. 

HEIRS, 

1  See  Legacies,  1,  4. 

2  See  Successions,  1,  4,  5. 
8  See  Allotments.  I. 

4  See  Exclusion,  2,  5. 
6  See  Sharers,  1,  2. 

6  See  Rules,  22  to  24. 

7  See  Claims,  2. 

8  See  Partition,  1. 

9  Heirs  by   consanguinity 

consist  of  three  degrees 
according  to  the  Schia 
doctrine II 
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10  Enumeration  of  heirs  of 

the  first  degree  aocotd* 

ing  to  the  same           ...       II 

...      4 

11  Their  relative  rights  da       II 

...       4 

12  Sub-diTisionofdo.       ...       U 

...       5 

13  See  Debts,  4. 

14  See  Responsibility,  8. 

HIBA-BIL-IWUZ. 

1  Of  B%ba.UUIvmz.          ...       V 

...     U 

HIBA-BA-SHURT-OOL-IWUZ, 
1  Of  Hiba'hO'tkurt'Ool'rwut      V       ...     16 

HOMICIDE. 
1  See  Exclusion,  9. 

HUSBANDS. 

1  See  Shares,  8. 

2  See  Suooessions,  6. 

3  See  Pleadings,  7. 

IMPLICATION. 
1  See  Legacies,  7. 

IMPOTBNOY. 
1  Of  impotency ,     VII       .,.     30 

IMPRISONMENT. 
1  Imprisonment    how   de- 
terminable              XI 


INCREASE. 

1  See  Rules,  19. 

2  Definition  of  the  increase 

3  Cases  in  which  it  takes 
effect      ...        ... 

4  Example  of        

5  Doctrine  of  increase  not 
admitted  according  to 
the  Bchia  docttiue. 
Example.  • 

INFANTS. 
1  See  Rights,  16. 

INHBRITANOB. 

1  See  Exclusion,  1. 

8  Brothers  and  sistera  by 
the  same  mother  only 
share  equally;  but  the 
genera]  rule  of  a  double 
share  for  the  male  ap- 
plies to  their  issue 

8  Three  sources  of  the 
right  of  inheritance  ac- 
cording to  the  Schia 
doctrine 

14  Enumeration  of 
6  See  Property,  8. 
0     6  See  Legacies,  5. 
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INHIBITION. 
1  See  Debtors,  1. 

IS8UB. 

1  See  Inheritonoe,  2. 

2  SeeSlayes,  10. 

JUDGMENT. 
1  Of  60paf/0jiidgmeofc    ...XII       ...     35 

LAND. 
1  See  Sale,  18. 

LBGAGIE8. 

1  Of  legacies  in  fayoor  of 

heirs       I        I        4 

2  See  Debts,  1,  3. 

8  Of  Legacies        VI       .,.       2 

4  To  an  heir  VI       ...       8 

6  Legacies  precede  claims 

of  inheritance VI       ...       5 

6  Of    the    subject    of    a 

legacy VI       ...       8 

7  A    legacy   may    be    re- 

tracted by  injplioation.    VI       ...     11 

8  See  Bales,  51  to  58. 

LSGATEB. 
1  See  Bales,  50. 

LESSEE. 
1  See  Pleadings,  7. 

LESSOB. 
1  See  Pleadings,  7. 

LIBEBATION. 
1  See  Arrest,  1. 

LIMITATION. 
1  Limitation  VII       ...     17 

3  No  limitation,  (to  bar  a 

claim)     XII       ...       1 

MALES. 
1  See  Inheritance,  2. 

MABBIAGE. 

1  See  Olaimants,  1. 

2  See  Bales,  40,  64. 

3  Definition  of  marriage  ...   VII       „,       I 

4  Essentials  of      VII       ...       ^ 

6  Gonditions  of     ...         ...   VII       ...       3 

6  Proposals  may  be  made 

by  agency  or  by  letter...  VII       ...       6 

7  See  Presumption,  1. 

8  See  Goardians,  2. 

MINOBITY. 

1  Term  of  minority  ...VIII       ...       1 

2  Snb-division  of VIII       ...       2 

MINOES. 
X  Of  their  privilege  ...VIII       ,..       3 
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2  Disqualifications     of     a 

minor      VIII       ...     12 

8  Competency  of VIII       ...     18 

4  Of  his  immoyeable  pro* 

perty.    Exception       ...VIII       ...     14 

5  Of  bis  personal  property. 

Exception  VIII        ...      16 

HISSING  PEBSONS. 

1  Of  missing  persons        ...       I        X   101 

2  Of  a  missing  person  be- 

ing a  co-heir  with  others       I        X   102 
IdOODUBDlR  SLAVE. 

1  See  Slayes,  6. 

2  See  Boles,  61. 

MOOKATIB  SLAVE. 

1  See  Slaves,  4. 

2  See  Boles,  60. 

MOBTGAGE. 

1  Of        mortgages       and 

pledges XI       ...     14 

2  Mortgages  ...         ...    XI       ...     16 

8  Mortgage    destroyed    in 

the  mortgagee's  hands    XI       ...     19 

MOBTGAGBE. 

1  See  ObHgations,  1. 

2  Mortgagee    cannot     use 

the  pledge        XI       ...     18 

8  See  Mortgage,  3. 
4  See  Privileges,  4. 

MOBTGAGOB. 
1  See  ObUgatioDs,  1. 

MOTHBBS. 

1  See  Shares,  12, 16, 18. 

2  See  Inheritance,  2. 
8  See  Oontrol,  1. 

NUNCUPATIVE  WILLS. 
1  See  Wills,  1. 

OBLIGATIONS. 
1  Obligations  of  mortgagor 

and  mortgagee XI       ...     17 

OFFSPBING. 
1  See  Bights,  7. 

OOM'LWULUD, 

1  See  Slaves,  6. 

2  See  Boles,  68. 

OPTION. 

1  Of  option  Ill       ,,,     x7 

2  Besponsibility  in  case  of 

option    ...         .,.         ...    Ill       ...     24 

3  Option  how  annulled    ...    Ill       ,„     25 

4  Option     of     purchasers 

of     nnseen     property. 

Exception         Ill       ...     26 
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5  No     opUon    io    8ellen. 

Exception  Ill 

6  Option  on  diBCOTering  a 

defect.    Bzoeption     ...    Ill 
FABENTAGB. 

1  See  Boles,  57. 

2  See  Acknowledgments,  1. 

PABOLB. 
1  See  Engagement,  1. 

FABTIBS. 

1  Of  the  parties  to  a  sale ...    Ill 

2  See  Bales,  72,  78. 

PABTITION. 

1  Property,  where  oonve- 

niently  partible,  sfaoald 
be  distribnted  among 
the  heirs  at  the  desire 
of  one  or  more... 

2  Of    partition     by     nsn- 

fmot 

PAYMENT. 

1  Postponing  payment  ille- 

gal.   Exception  ...    Ill 

2  Payment    how    deferri- 

bie       in 

PBBSONAL  PEOPEBTY. 
1  See  Be-sale,  1. 

PLAINTIFF. 
1  See  Bales,  71. 

PLEADINGS. 

1  Of  the  general  issne      ...  XII 

2  Of  a  special  plea  contain- 

ing defensive  matter  ...  XII 
8  Of    the    junction    of    a 
special    plea    and   the 
general  issue     ...        •••  XII 

4  Case  of   sale,    the    par- 

ties being  at  issae  both 
as  to  the  price  and  the 
goods,  and  each  having 
evidence XII 

5  And  where  neither  has 

evidence  XII 

6  And  where  they  are  at 

issae  as  to  the  condi- 
tion of  a  sale    XII 

7  Suit    between    hosband 

and    wife,    or    between 
lessor  and  lessee         ...  XII 
POBTIONS. 
1  See  Allotments,  1. 

POSSESSION. 
1  See  Bales,  46. 
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XIU  112 
XIII  115 
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POWBB. 
1  See  Goardians,  5. 

PBB.EMPTION. 

1  Definition    of    pre-emp- 

tion       ...         ...        *•• 

2  With   respect   to    what 

property  it  does  and  to 
what  it  does  not  take 

effect      

8  Not   restricted    to    any 
particular  class 

4  Bights  and  privileges  of. 

5  Who    may    claim     pre- 

emption 

6  See  Bales,  47. 

7  See  Claims,  7. 

PBBSUMPTION. 
1  Presumption     of     mar- 
riage     ...        VH 

PBIOB. 
1  See  Boles,  48. 

PBIMB  NUMBEBS. 

1  Prime  numbers  ...        ...       I 

2  Bee  Bales,  28. 

PBIMOGENITUBE. 

1  Of  primogeniture  ...       I 

2  See  Privileges,  1. 

FBINCIPLB8. 

1  Principles    of    distribu- 

tion         

2  First  principle 

8  Second  principle 

4  Third  principle 

5  Fourth  principle 

6  Fifth  principle 

7  SixUi  principle 

8  Seventh  principle 

PBIOBITY. 
1  See  Claims,  9. 

PBIVILEGES 

1  Privilege  of    primogeni- 

tore  (according  to  the 
Schia  doctrine) 

2  See  Preemption,  4. 
8  See  Minors,  1. 
i  Privilege  of  a  mortgagee 

PROCBASTINATION. 
1  See  Debtors,  8. 

PBOMPT  PAYMENT. 
See  Dower,  8. 

PBOOF. 
I  Proof  of  debt  by  confes- 
sion and  by  eTidence  ...    XI 
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PROPERTY. 

1  Property  of  all  kinds  in- 

heritable  without   die- 

tinetion ...       I         II 

2  8ee  Rules,  46,  47. 

8  Distinction  between  pro* 
petty  acquired  by  in- 
heritance and  by  will...     VI       ...       4 

4  See  Minors,  4  and  5. 

5  See  Claims,  14. 

PROPOSAL. 
1  See  Marriage,  6. 

PROXY. 
1  See  Seizin,  1. 

PUBLIC  TREASURY. 
1  Public  Treasury I      III     56 

PURCHASE. 
1  See  Claims,  10. 

PURCHASERS. 

1  See  Option,  4, 

2  The   first    purchaser    is 

on  a  footing  with  the 

second :  proviso  ...    Ill        ...     81 

8  See  Rights,  14. 
4  See  Rules,  46. 

RELATIONS. 

1  See  Rules,  88,  84,  86. 

2  Enumeration  of  prohibit- 

ed relations      VII       ...       9 

8  Additional  Prohibitions...  VII       ...     10 
4  (Maternal)  see  Guardianship,  1. 

6  (Paternal)  see  Rights,  17. 
6  See  Slavery,  8. 

RELIGION. 
1  Of  the  religion    of    the 

parties  to  a  marriage  ...  VII       ...     12 
RELINQUISHMENT. 
1  See  Gifts,  6. 

REMEDY. 
1  Remedy  against  a  seller 

how  lost in       ...     82 

REPRESENTATION. 
1  See  Rights,  S. 

RE-SALE. 

1  Be-sale  of  personal  pro- 

perty      Ill       ...     20 

2  See  Kulesi  42. 

RESIDUARIES. 
1  See  Sharers,  1,  2. 

RESPONSIBILITY. 

1  See  Option,  2. 

2  Responsibility    (of    mi- 

nors)        ..VIII       ...     16 
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3  Responsibility  of  heirs  ..     XI 

4  In  certain  oases  partners 

are  joinHy  and  several- 
ly responsible XI 

RESTITUTION. 

1  Oases  in  which  restitu- 

tion may  be  demanded,.    Ill 

2  See  Rules,  43. 

RESUMPTION. 

1  Resumption  of  gift    ad- 

missible...        V 

2  Except  in  certain  cases...      V 

RETRACTATION. 
1  See  Legacies,  7. 

RETURN. 

1  Definition  of  the  return.. 

2  Circurastanoes         under 

which  it  takes  effect   ... 

3  First  case,  example  of  ... 

4  Second  case,  example  of. 

5  Third  case,  example  of... 

6  Fourth  case,  example  of.. 

7  Doctrine     of — not     ad- 

mitted according  to  the 
Schia  doctrine 


RE.UNION. 
1  See  Conditions,  4. 

RIGHTS. 

1  Of  the  right  of  a  daughter 

with  a  son        

2  No  right  by  representa- 

tion         

8  Of  those  who  succeed  in 
default  of  distant  kin- 
dred         

4  See  Rales,  24. 

6  See  Inheritance,  8. 

6  Of  oO'heirs  with  children 

according  to  the  Schia 
doctrine 

7  Of  the  sons  and  daugh- 

ters'   offspring    accord- 
ing to  the  same 

8  Of  the  second  degree  do. 

9  Their  relative  rights    do. 

10  Sub-division  of  do. 

11  Of  the  third  degree     do. 

12  Their  relative  rights  do. 
18  See  Pre-emption,  4. 

14  Rights  of  the  first  pur- 

chaser     

15  Rights  of  guardians      ... 

16  Where    an    infant    con- 

tracts    ...        ... 
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17  Rights   of   the   paternal 
relations VIII 


BULES* 


1  General    mle     for     the 

shares  of  brothers  and 
sisters    ...         •••         ••• 

2  See  Inheritance,  2. 

3  Rules  for  the  snooession 

of  the  first    class,    (of 
distant  kindred) 

4  For    the    snccession    of 

the  second  class 

5  For  the  succession  of  the 

third  class         

6  For  the  snccession  of  the 

fourth  class      

7  For    the   succession    of 

their  children 

8  For    the    snccession    of 

the  descendants  of  their 
children 

9  Rule  where   the   shares 

are  a  half  and  a  fourth.. 

10  A  half,  and  an  eighth   ... 

11  A  half,  a  fonrth  and  an 

eighth  cannot  occur 
together 

12  A  sixth  and  a  third 

13  A  sixth  and  two^thirds... 

14  A  third  and  two-thirds... 

15  A  sixth,    a    third    and 

two-thirds  cannot  occur 

together 

A   half  with  a  sixth,  a 

third  or  two-thirds 
A   fourth   with  a  sixth, 

third  or  two- thirds 

18  An  eighth  with  a  sixth, 

a  third  or  two- thirds  ... 

19  Of  the  increase  of  six   ... 

20  Of  twelve 

21  Of  twenty-four 

22  Rule  for  ascertaining  the 

shares  of  the  different 
sets  of  heirs     

23  Rule  for  ascertaining  the 

shares  of  each  indi- 
yidnal  of  the  different 
sets  of  heirs      

24  Rnles  where  one  of  the 

heirs  makes  a  partial 
surrender  of  his  right. 

25  Rules  in  case  of   Tested 

inheritance 
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26  Rule  of  Bucoessian  wh^^ 

two  or  more  individnala 
meet  with  a  endden 
death  at  the  same  time. 

27  Rules    for    apportioning 

claims  and  assets 

28  Where  the  numbers  are 

prime        ...         

29  Where  they  are  composite 
80  Additional  rules 

31  General  mle  relative   to 

the  half  and  whole 
blood  according  to  the 
8chia  doctrine.  Excep- 
tion. Example  acoord* 
ing  to  the  same 

32  Additional     rules.      Ex- 

ception.    Ditto. 

33  Additional    rule    where 

the  sides  of  relation 
differ.    Ditto. 

34  And  where  they  are  the 
same.    Ditto. 

35  Additional  rule  where 
the  sides  differ.    Ditto. 

Rule  in  case  of  a  double 
relation.    Ditto 

37  Rule  in  case  of  mar- 
riage not  consammated. 
Ditto. 

38  Rule  in  case  of  divorce 

on  death-bed.   Ditto.  ... 

39  And    of    reversible    di- 

vorce.   Ditto. 

40  And    of    irregalar    mar- 

riage.   Ditto. 

41  General   rule    of    exclu- 

sion.   Ditto. 

42  Rule  in  case  of  re-sale. 

Exception 

43  General    rules    for    the 

right  of  restitution '  ...     Ill 

44  And  that  of   compensa- 

tion ...  ...    Ill 

45  Additional  rules  of  pre 

emption 

46  Rales    where    the    pro- 

perty has  undergone 
alteration  while  in  the 
possession  of  the  first 
purchaser 

47  Where  the  property  hss 

been  improved  by  the 
claimant  by  pre-emp- 
tion, and  it  appear  to 
belong  to  a  third  person. 
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48  Where  there  is  a  dispute 

as  to  the  price  paid     ... 

49  Rnle  in  case  of  two  or 

inore  donees 

50  Special  rule    relative  to 

legatees 

51  Rale    in  case  of    ezces- 

siye  legacies      

52  And  of  different  legacies 

to  the  same  person 

53  And  of  the  same  legacy 

to  two  indiyidaals 

54  Rule    where    there    are 

two  executors 

5  Special  rules     regarding 
witnesses  

56  Of  the  rules  of  divorce 

57  Rules  relative  to  parent- 

age   

58  Relative   to  the  children 

of  a  female  slave 

59  Special  rnles       

60  Rales  relative  to  a  Jdoo* 

Icaiih  slave        

61  Dieto.  ditto,  to  a  Mooduh" 

hir  slave 

62  Exceptions  to  the  above 

general  roles     

63  Rules     relative     to     an 

Ooni'i'Umlvd     

64  Ditto,  ditto,  to  the  mar- 

riage of  a  slave 

65  Rnles  relative  to  endow- 

ments     

66  Rules    relative     to    the 

management  of. . 

67  General  rnle  for  public 

and      private     endow- 
ments      

68  See  Debts,  10. 

69  Contracts  generally  de- 

volve.    Exception 

70  Additional  exceptions ... 

71  Rnle  where  the  plaintiff 

has  no  evidence 

72  And  where  both  parties 

have  evidence.    Exam- 
ple          

73  Additional    rule    where 

both  parties  have  evi- 
dence.   Example 

SALES. 

1  Definition  of  sale 

2  How  effected     ... 

3  Four  kinds  of  ... 
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4  Four  denominations  of  .. 
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22  Of  conjectural  evidence        874 

28  What  constitutes  evidence  of  mar- 
riage   877 

EXGHANGB. 

1  Specification  of  the  subject  is  re« 

quisite  in  all  contracts  of  exchange.  177 

2  See  Seisin,  7. 

EXCLUSION. 

1  Authority  for  the  sister's  exclusion.    99 

2  Of  distant  kindred  with  legal  sharers 

or  residnaries  110 

8  See  InheritancCi  5. 

BXPKC3TANCY. 

1  See  Deeds,  7. 

FATHSBS. 

1  See  Shares,  42,  46,  66,  68. 

2  See  Sales,  6. 
8  See  Gifts,  21,  34. 

4  Of    the    father's   power    over    his 

property         237 

5  See  Evidence,  11. 

6  See  Inheritance,  10. 

7  See  Bepndiation,  1. 

8  See  Slaves,  11. 

FOSTERAGE. 
1  See  Marriage,  6. 


2  Of  fosterage 266 

FBEEMEN. 

1  A  freeman  cannot  legally  be  sold 

as  a  slave      

2  It  ia  lawful  for  a  freeman  to  sell 

his  own  liberty  in  a  case  of  ex- 
treme distress  ...         

8  Sale  or  pledge  of  a  freeman 

4  See  Marriage,  86. 
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FBEEWOMEN. 

1  See  parentage,  2. 

2  See  Marringe,  86. 

GIFTS. 

1  Of  a  death-bed  gift 

2  Difference  between  the  legal  provi- 

sion of  sale  and  gift 
8  Of    Gifts    made   in   health    and 

sickness         

4  A  verbal  gift  of  land  ia  valid 
6  Of  undefined  gifts  and  sales 

6  An  undivided  gift  to  three  persons, 

of  which  they  did  not  obtain  pos- 
session during  the  donor's  life- 
time, invalid  

7  A  gift  of  more  than  the  owner's 

right  is  void,  but  a  sale  is  valid  to 
the  extent  of  the  right 

8  In  a  gift  of  partible  property  to  two 

persons,  division  is  essential  prior 
to  delivery 

9  Any  gift  not  in  donor's  poeaessiou 

duiiug  his  life-time  is  null  and 
void 

10  Gifts  are  invalid  under  what  circum- 

stances   

11  The  gift  of  trees  growing  on  the  land 

of  the  donor,  or  of  their  unrealized 
produce,  is  invalid  without  the 
girt  of  the  land        

12  Case  of  gift  to  a  minor  donee,  the 

legal  guardian  being  absent 

13  Snpervenient  indefinitenets  in  case 

of  gift  

14  Gift  of  property  not  in  possession 

of  the  donor  when  valid     ... 
16  Of  a  gift  to  a  slave 

16  See  Deeds,  8. 

17  Consent  of    donor's  heirs  not    re- 

quisite to  a  gift        

18  Specification    not    requisite    where 

the  gift  comprises  the  whole  pro« 
perty  of  the  donors,  and  is  made 
in  fnvor  of  only  one  donee 

19  Gift  of  undefined  property  (though 

divisible)  to  two  paupers  is  valid.. 

20  Objection  of  indefiniteness  not  ap> 

plicable  to  a  gift  made  by  a  person 
to  his  sole  partner 

21  Of  a  gift  by  a  father  to  his  minor 

son      

22  Gift  how  invalid  by  reason  of  in- 

definiteness   21^ 

28  Of  a  gif(  with  invalid  conditions   •••  216 
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24  A  giffc  firom  a  motlier  cannot  be  re- 

samed,  nor  any  gift  after  the  death 

of  the  donee 215 

25  Bat  it  may  revei-t  to  her  as  heir,  in 

defanlt  of  the  donee's  seizin  ...  216 

26  See  Hiha-hil-Iwust,  1. 

27  See  Hiha''ha  8hurt-ooUIwu»j  1,  2. 

28  Gift  is  of  two  kinds 220 

29  Of  unqualified  gifts 220 

SO  Of  qualified  gifts       220 

31  In  case  of   an  invalid   gift,  if   the 

donor  attest  a  deed  of  sale  execut- 
ed by  the  donee,  the  sale  will  hold 
»ood     ..  223 

32  Of  a  gift  by  a  grandmother  to  her 

grandson       223 

33  Of  irrevocable  gifts 224 

84  Of  a  gift  made  by  a  father  and  uncle 

to  an  infant 225 

35  And  if  made  in  last  sickness  ...  226 

86  If  it  exclude  other  heirs,  immoral ...  226 

87  But  must  be  maintained       ...         -.  226 

88  Authority  for  its  validity     226 

39  And  its  immorality 227 

40  Gift  to  one  wife,  by  a  husband,  of 

property  belonging  to  another  not 
sufficient,  though  made  by  the 
written  permission  of  the  latter  ...  228 

41  And  a  foHiwi  without    permission  229 

42  Gift  to  joint  property  231 

48  The  gift  of  a  house  is  null  and  void 

if  the  donor  subsequently  occupy 
it  or  retain  any  part  of  his  proper* 
ty  therein ...  281 

44  Circumstances  requisite  to  complete 

a  gift 284 

45  Gift  of  a  house  by  one  to  two  per- 

sons     285 

46  Authorities  for  the  essentials  of  a 

gift 235 

47  Gift  of  a  house  by  two  persons  to 

one     285 

43  Of  mesne  profits  in  case  of  an  in- 

valid gift       239 

49  Gift  of  land  is  not  perfected  by  as- 

signment of  rents 240 

60  Distinction  between  gift  of  property 

and  permission  to  exercise  proprie- 
tary right ...  246 

61  Wherein  consisting 246 

52  Any  thing  given  in  consideration  of 

marriage  must  be  restored 251 

63  If  gratuitously  given   must  be  re- 
stored, if  forthcoming        251 
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54  A  gift  of  all  the  property  to  a  second 
wife  is  good,  thongh  there  are  chil- 
dren by  a  former  marriage  m.  ^ 
56  See  Claims,  12. 

GRANDMOTHBBS. 
1  See  Gifts,  82. 

GRANDSONS. 
1  See  Gifts,  82. 

GRANTEES. 

1  See  WM§f,  5. 

2  See  Endowments,  13. 

8  Male    and    female    grantees   share 
alike Z 243 

GUARDIANS. 

1  See  Gifts,  12. 

2  See  Seisin,  2. 

3  Of    the   paternni  gnardians' 

over  the  marriage  of  an  infint 

4  They  should    enforce    payment 

dower ... 

5  See  Marriage,  19,  23,  24,  26  to  28. 

6  See  Minors,  6. 

7  Power  of  guardians  in  general 

8  The  mother  of  an  infant  may  be 

pointed  its  guardian 

9  See  Actions,  1. 

10  See  Debts,  4. 

11  See  Absence,  1. 

GUARDIANSHIP. 

1  See  Rights,  4. 

2  Mother's  guardianship  when  deter- 

minable  —  ^ 

3  Mother's  guardianship  wherein  coo- 

sisting  ••■ 

4  Mother's     right    of     gnardisuBhip 

lapses  by  her  second  niarriHge  •••  *^ 

5  Except  with  a  near  relation  •••  ^ 

6  Her  right  over  sons  when  ceases  ..  ^' 

7  And  over  daughters -* 

HEALTH. 

1  See  Sales,  17. 

2  See  Gifts,  8. 

HEARSAY  EVIDENCE. 
1  See  Evidence,  2,  9. 

HEIRS. 

1  The  property  (however  aoqnii^)  of 

a  woman  dev<ilves  on  her  own  heirs,  * 

2  Heirs  ai^  answerable  for  the  debts 

of  their  ancestors,  as  far  as  thers 
are  assets,  but  no  farther ^ 

3  The  heirs  of  both  husband  and  wife 

will  succeed  equally  to  her  estat^i 
she  dying  childless  and  before  ber 
husband         ^ 
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4  See 

5  See 

6  See 

7  See 

8  See 

9  See 

10  See 

11  See 

12  See 

13  See 

14  See 

15  See 

1  See 


Shares. 
Sales,  U. 
Gifts,  17,  25,  36. 
Proprietors. 
Beqaests,  I. 
Legacies,  1. 
Legatees,  1 ,  2. 
Dower,  24,  29. 
Endowments,  11. 
Evidence,  13. 
Inheritance,  13. 
Actions,  3. 

BIBA. 
Gifts. 
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HIBA'BA  8HURT-00L.IWUZ. 

1  DeBnitiou  of  Hiba-ba  Shurt-ool-IwuB, 

or  gift  on  stipalatioii      ...  ...217 

2  Resembles    a    gift,    and    seizin    is 

requisite        217 

3  Anthority  in  the  cnse  of       218 

4  Ot  Hiba-ba  Shurt'OoUIwuz.,  ...  220 

HIBA'BIL  IWUZ. 

1  Definition  of  Hiba-bil  /toiMr,  or  mu- 

tual gift        217 

2  Besembles  a  sale,  and  seizin  is  not 

requisite        ...  217 

8  AutiioHties  in  the  case  of 217 

4  Ot  Hiba-bil  Itimz        221 

5  Of  Hibabil  Iwuz ;  money  forming 

part  of  the  considerution  on  both 
sides ^        222 

HIRE. 
1  See  Infants,  4. 

HOUSE. 

1  See  Gifts,  43,  45. 

2  See  Pledges,  2. 

HUSBANDS. 

1  See  Shares,   11,  12,  17,  22,  23,  29, 

41,53,  54,  58,  60,  67,  80,  81,  86, 
91,92,94. 

2  See  Deeds,  1,  7. 

8  See  Inheritance,  13,  15,  23. 

4  See  Gifts,  40. 

5  See  Wives,  4. 

6  See  Rights,  3. 

7  See  Acknowledgements,  2. 

8  See  Dower,  3, 16,  20,  21,  25,  82. 

9  See  Assignments,  2,  3. 

10  See  Evidence,  6,  11,  18. 

11  See  Sales,  1. 

HUSBAND  AND  WIFE. 
1  Hnsband  and  wife,  interests  of,  are 
distinct         238 


ILLEGITIMACY. 

1  See  Inheritance,  10. 

2  See  Slaves,  10. 

3  See  Parents,  3. 

IMBECILITY. 
1  See  Inhibition,  1. 

IMMORAL  GIFTS. 
1  See  Gifts,  86. 

IMPEDIMENTS. 
1  See  Succession,  1 . 

INDEFINITBNESS. 
1  See  Gifts,  13,  20,  22. 

INFANTS. 

1  See  Seizin,  5. 

2  See  Gifts,  84. 

8  See  Guardians,  8,  8. 

4  An   infant  being  hired  as  a  slave 

by  his  parents  dunng  his  infancy 
may  recover  his  liberty  on  attain- 
ing the  age  of  puberty    ... 

INFORMALITY. 
1  See  Deeds,  2,  8. 

INHERITANCE. 

1  See  Ancestral  Property,  1,  2. 

2  The  children  by  slare  girls  inherit 

equally  with  other  ohildi-en 
8  See  Apostacy,  1, 

4  See  Adoption,  1. 

5  Suspicion     of    murder,     not    fully 

proTed,  does  not  exclude  from  in- 
heritance      ...         ...         

6  Claim  to  inherit  through  a  deceased 

person  not  admissible 

7  Insanity  and  blindness  do  not  'dis- 

qualify from  inheriting      ...     *  ... 

8  See  Renunciation,  1. 

9  No  limitation  to  claim  of 

10  Illegitimate  chidren  do  not    inherit 

their  fnther's  property       

11  In  addition  to  her  prior  claim  of 

dower,  the  widow  takes  a  legal 
share  

12  A  son's  daughter  cannot  inherit 
with  daughters :  authorities 

13  The  wife's  children  will  succeed 
to  her  estate,  exclusively,  if  she 
survive  her  husband ;  but  if  the 
husband  survive  her,  his  heirs  will 
share  in  one-fourth ... 

14  See  Heirs,  8. 

15  Of  a  woman  marrying  again  during 

the  life  of  her  first  husband 

16  Of  the   children    by    Such    second 

marriage        
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17  Case  of  a  grandson  of  a  half-sister 

bj  the  same  father  only  and  a 
-widow's  half  brother  106 

18  Of  the  paraphernalia  of  a  deceased 

woman  109 

19  Claims  preferable  to  inheritance    ...  128 

20  See  Dower,  1,  18. 

21  Case  of  a  son's  widow  with    two 

daughters  and  the  daughter  of 
another  danghter's  son,  the  pro- 
prietor's son  having  died  before  his 
deceased  sister  and  her  son  ...  146 

22  And  if  the  son  died  after  his  de- 

ceased sister  and  her  son 148 

28  Case  of  a  son,  fonr  daughters,  and 
a  husband,  the  son  dying  before 
the  distribntion        149 

24  Case  of  a  widow,  three  sons,  three 

daughters,  and  the  daughter  of 
another  wife ;  and  the  widow,  two 
sons,  one  daughter ;  and  the  daugh- 
ter of  the  other  wife  dying  succes- 
sively  ...  152 

25  See  Slaves. 

26  See  Endowments,  8. 

27  See  Claims,  11  to  13. 

INHIBITION. 

1  Of  inhibition  in  oases  of  imbecility...  218 

2  And  in  cases  of  profligacy 218 

3  And  in  cases  of  debt 218 

INSANITY. 
1  See  Inheritance,  7. 

INTEREST. 
1  See  Husband  and  Wife. 

INVALID  ACTS. 

1  See  Sales,  18. 

2  Bee  Gifts,  10, 11,  22,  23,  31,  48. 

IBBE VOCABLE  GIFTS. 
1  See  Gifts,  38. 

ISSUE. 
1  See  Slaves,  11, 12. 

ISTEKLA. 

1  Oil8teela        ...  326 

JOINT  PROPBRTr. 
1  See  Gifts,  42. 

JUDGMENT. 

1  See  pre-emption,  1, 

2  Judgment  whereon  founded  ...  368 

KINDRED  (DISTANT.) 

1  See  Exclusion,  2. 

2  Sister's  sons  are  distant  kindred    ...  112 

LAND. 

1  See  Gifts,  4.  11,  49. 

2  See  Deeds,  3. 


LANDED  PROPERTY. 

1  See  Dower,  28,  29. 

2  See  Sales,  9. 

8  See  Endowments,  1. 

LEASES. 

1  The  non -specification  of  a  term  or 

the  death  of  either  of  the  contract- 
ing parties  is  sufficient  to  set  aside 
a  lease  808 

2  Though  the  lessee  be  a  minot  the 

lease  is  good 809 

8  Unless  it  involve  some  prejudicial 

conditions      809 

4  See  Contracts,  6. 

LEGACIES. 

1  Of  a  legacy,  the  testator  not  being 

in  possession  thereof  at  his  death    248 

2  Of  legacies,  part  of  which  did  not 

belong  to  the  testator,  and  in 
favour  of  pei*sons,  some  of  whom 

were  heirs 245 

LEGATEES. 

1  A  person  declared  by  a  proprietor 

to  be  his  sole  heir  takes  iw  sole 
legatee  843 

2  Of  a  legatee  becoming  an  heir  before 

the  testator's  death  248 

LEGITIMACY. 

1  How  presumable      ...        ..  ...  299 

2  See  Skves,  11. 

LESSEES. 

1  See  Leases,  2. 

2  See  Contracts,  6. 

LESSORS. 

1  When  a  lessor  dies  in    debt,    his 

estate  must  be  sold  in  satisfsiotion  857 

2  And   a  pro  rata  distribution  of  the 

proceeds  made        357 

3  See  Contracts,  6. 

LIBERTY. 
1  See  Infants,  4. 

LIMITATION. 

1  No  limitation  of  period  to  bar  a 

claim  of  dovrer         ...         ...         ...  28S 

2  Even  though    immediate    payment 

was  stipulnted  283 

8  No   limitation  of  time   to  bar  any 
claim 2$9 

4  See  Rules,  2. 

LIQUIDATION. 

1  See  Debts,  7. 

2  ^ee  Mortgages,  3. 
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LITIGATION. 

1  See  Pre-emption,  4. 

2  See  Claims,  4. 

MAINTEKANCE. 
1  See  Wives,  9. 

MALTREATMENT. 
1  See  Bmancipation,  2. 

MARRIAGE. 

1  Conditions  of  a  legal  marriage 

2  See  Shares,  81. 

3  See  Dower. 

4  See  Witnesses,  2* 
6  See  Promise,  1. 

6  Marriage  how  voidable  by  fosternge.  253 

7  Of  marriage  with  a  pregnant  woman 

and  of  cohabitation 254 

8  See  Wives,  4. 

9  A    niari-ied    woman   bus   nnlimited 

power  over  her  own  pi-operty 

10  See  GiftM,  54. 

11  Of  marriage  with  an  illegal  condi- 

tion     

12  Of  marriage  with  a  wife's  sister,  the 

first  wife  being  alive  at  the  time 

13  Ceremonies  requisite  to  marriage 

14  Of  marriage  with  slaves 

15  Of  dower  and  parentage  in  an  in- 

valid  marriage 

16  See  Pleadings,  2. 

17  Of  a  second   marriage  daring  the 

term  of  probation 

18  See  Acknowledgments,  2. 

19  Of   marriage  iu   the  absence   of 

legal  guardian  

20  See  Guardians,  3- 

21  Of  the  marriage  of  an  adult  woman 

if  the  match  be  equal 

22  And  if  nneqnnl 

23  And  of  a  minor,  if  guardians  consent.  264 

24  And  where  there  is  no  guardian     ...  265 

25  See  Option,  1. 
I  26  An  adult  girl  may  marry  her  equal 

without  consent  of  guardians       ...  266 
,  27  But    if    inferior,    guardians    may 

interfere        266 

28  The    g^uardiana    may    set    aside   a 

minor's  marriage,  whether  with  an 
equal,  or  an  inferior  267 

29  An    adult    woman    may    contract 

herself  in  marriage •         ...  268 

80  See  Parentage,  2. 

81  See  Evidence,  9. 

82  See  Minors,  6. 
88  See  Guardianship,  4. 
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134  SeeSlaves,  10, 11.12. 
35  Of  the  marriage  of  freewomen  with 

slaves 825 

MASTERS. 

1  See  Emancipation,  2. 

2  See  Parents,  2. 
MAXmVM. 

1  See  Dower,  28- 

MESNE  PROFITS. 
1  See  Gifts,  48. 

MINORS. 

1  See  Sales,  6,  8,  23. 

2  See  Gifts,  12,  21. 

3  See  Seizin,  6. 

4  See  Marriage,  23. 

5  See  Option,  1. 

6  Gaardians  for  the  marriage  of 
minors  ...         ...         304 

7  And  for  their  pi-operty         ...         ...  301 

8  See  Actions,  1. 
MINORITY. 

1  Circumstances  under  which  minor- 
ity ceases      ...        ...  266 

2  See  Dower,  8. 

MISSING  PERSONS. 

1  Property  of  missing  persons  should 
be  kept  in  abeyance  for  ninety 
years  from  the  time  of  their  birth.    92 

2  They  cannot  inherit,  or  be  inherited 
of,  during  this  interval      92 

MOOTVWULEE. 

1  See  Superintendent,  6. 

2  See  Succession,  7. 
MORTGAGEES. 

1  A  mortgagee  may  pay  himself  out 
of  the  mortgage  ou   the  death  of 

his  debtor      347 

MORTGAGES. 

1  See  Mortgagees,  1. 

2  See  Debts,  7. 
8  A  mortgage  cannot  be  set  aside  by 

any  means  bnt  by  a  6ond  fide  ad- 
justment and  liquidation 364 

4  Authorities  cited  on  the  doctrine 
of  pawns  or  mortgages       854 

5  See  Evidence,  16. 

MOSQUE. 

1  Case  of  a  mosque  bailt  without  the 
consent  of  the  land -owner 835 

2  And  of  the  land-owner's  appropriat- 
ing his  land  for  the  purpose  ...  836 

8  And  of  its  being  erected  by  others 
for  the  laud-owner's  benefit  ...  386 
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4  Bale  in  the  first  case 

MOTHERS. 

1  See  Shares.  8,  17, 19,  20,  34,  37,  43, 

44,  67.  to  69,  64,  65,  88,  91. 

2  See  Sales,  8. 
8  See  Gifts,  24. 
4  See  Kights,  4. 
6  See  Guardianship,  2  to  4. 

6  See  Guardians,  8. 

7  See  Bastard  Child,  1. 

NEPHEWS. 
1  See  Shares,  60. 

NIECES. 
1  See  Shares,  60. 

NULL  GIFTS. 
1  See  Gifts,  9,  48. 

OFFERINGS. 
1  See  Endowments,  11. 

OFFSPRING. 

1  See  Consorts,  2. 

2  See  Parents,  2. 

8  See  Parentage,  2. 

4  A  descendant  in  the  female  line  is 

not  ranked  among  the  furzundan, 
or  offspriug  of  liis  ancestor 

5  See  Superiors,  4. 

OPTION. 
-  1  Of  a  woman  married  while  a  minor. 
PARENTAGE. 

1  See  Consorts,  2. 

2  The  parentage  of  the  offspring  of  a 

freewoman  having  been  acknow- 
ledged, is  snffioient  evidence  of  her 
marriage  with  the  acknowledger  ...  297 

8  Parentage  of  children,  mider  what 
oircnmstanoes  established  withont 
acknowledgment      800 

4  Denial  of  parentage  when  aTailable  808 
PARENTS. 

1  See  Acknowledgments,  1. 

2  The  master  of    a   married  female 

slave  cannot  be  considered  the 
parent  of  her  offspring  even  though 
ho  claim  them 
8  The  parents  of  an  illegitimate  child 
haye  no  right  to  sell  it  into  slavery 
PARTIES. 

1  See  Leases,  1. 

2  See  Actions,  8. 

PARTIBLE  PROPERTY. 
2  See  Gifts,  8. 

PARTNERS. 
1  See  Gifts,  20. 
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PAUPERS. 
1  See  Gifts,  19. 

PAWNS. 
1  See  Mortgages,  4. 

PAYMENT. 

1  See  Gaardians,  4. 

2  See  Dower,  1 4. 
8  Payment    of  Dower  being  nnjnstly 

withheld,  the  wife  owes  no  allegi- 
ance   ...         ...         ...         •>•  ••>  ' 

4  See  Limitation,  2. 

PERMISSION. 
1  See  Gifts,  40,  41. 

PERSONAL  PROPERTY. 
1  See  Sales,  24. 

PLEADINGS. 

1  Contradictory   pleadings   in    differ- 

ent stages  of  proceeding  are  fatal 
to  a  claim      ...         

2  A  claimant  pleading  that  he  mar- 

ried a  woman  after  her  divorce  is 
sufficient  proof  of  former  marriage    j 

as  against  him  Si 

8  Rule  in  special  plea 3^ 

4  Example  3i 

5  Exception  in  cases  of  special  pleas  ..  3i 

6  Example  S? 

PLEDGES. 

1  The  law  of  pledges  applies  to  con 

ditional  sales  ...         ...         ...  l! 

2  Pledge  of   a  honse  by  one  to  two 

persons:  authorities  ...         ...  3J 

8  See  Freemen,  8. 

POSSESSION. 

1  See  Endowments,  2. 

2  See  Beea  Mok€L$a,  1. 
8  See  Gifts,  6,  9,  14. 

4  See  Legiicies,  1. 

5  See  Assignments,  3. 

6  See  Deeds,  7. 

PREEMPTION. 

1  Forms  to  be  obserred  in  claiming 

pre.eniption 

2  The  immediate  claim 

3  The  affirmation  by  witness 

4  The  claim  by  litigation         

5  Who  may  be  claimant  • 

6  The  right  of  pi*e-emption  how  de- 

feated          ...         

7  Case  of  a  claimant  by  pre-emption 

who,  though  aware  of  the  sale, 
omits  to  come  forward,  until  after 
fornml  adjudication  of  the  pur- 
chaser's right  
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8  A  Hindn  baa  the  rigbt  of  preemption 

eren  againat  a  Mootalmaan  seller..  188 

9  Former  jadgxnent  bow  rendered  un- 

aTailable  in  a  claim  of  pre-emption.  189 

10  Claim   of   pre  emption    against  the 

seller's  relative         190 

U  Roles  where   tbe   claimant  by  pre- 
emption    and    purchaser  differ  re* 

f?arding  tbe  price 191 

Of  several  claimants  to        192 

See  Sales,  20. 
1^  Refusal  to  paj  tbe  amontit  demand- 
ed  by    the  aeller,   previoos  to  the 
sale,  doea  not  defeat  tbe  right  of 
pre-emption 196 

PKEGNANCY. 
1  See  Marriage,  7. 

PRICE. 

11  See  Pre-emption,  11, 

PROBATION. 
1  See  Marriage,  17. 

J  Term  of  probation  after  dirorce     ...  298 
8  See  Alimony,  1. 

PEOCEBDS. 
1  See  Endowments,  6,  18. 
'  PRODUCE. 

1  SeeQifta,  11. 

I  PROFITS. 

1  See  Gifts,  48. 

PEOPLIGACY. 
1  See  Inbibition,  2. 

PROMISE. 
1  Promise    of     Marriage    cannot    be 
legally  enforced       260 

PROOF, 

1  See  Pleadings,  2. 

PROPRIETORS. 
\  See  Seizin,  8. 

3  See  Slaves,  10, 12. 

,  PROTECTORS. 

^  See  Beirin,  8. 

PROVISIONS. 
\  1^  '^▼or  of  purchasers         ...        ...  180 

2  See  Wills,  8. 

PUBERTY. 

^  Evidence  of  pnberty 267 

^  •Assertion  of  puberty,  when  admis- 

a    "'HI® 267 

«  earliest  age  of  female  pnberty       ...  288 

4  See  Infant,,  4. 


Fag€, 
PURCHASE. 

1  See  Claims,  11. 

2  See  Deeds,  1. 

PURCHASERS. 

1  Provision  in  fsvor  of  purohasers    ...  180 

2  See  Pre-emption,  7,  11. 

3  See  Claims,  11. 

REFUSAL. 
1  See  Pre-emption,  14. 

RELATIONS. 

1  See  Guardianship,  5. 

2  See  Claims,  18. 
8  Pre-emption,  10. 

RELIGION. 
1  See  Wives,  A. 

REUNQUISHMKNT. 
1  Authorities  for  the  necessity  of  the 
doner's   entire  relinquish  men  t  and 
the  donee's  ezclasive  possession  ...  283 

REMISSION. 
1  See  Dower,  12,  18. 

RENT. 
1  See  Gifts,  49. 

RENUNCIATION. 
1  Rennnoiation  of  inheritance  in  life- 
time of  ancestor,  noil  and  void     ...     89 

REPUDIATION. 
1  Of  repudiation  by  a  father 121 

RESIDUARIES. 
1  See  Exclusion,  2. 

RESUMPTION. 
1  See  Gifts,  24. 

RETRACTATION. 
I  See  Sales,  9. 

RETURN. 

1  Authorities  for  the  return 161 

RIGHTS. 

1  Of  a  brother,  according  to  the  Soon* 

ti«6  doctrine  ...         108 

2  And  According  to  the  Schia  doctrine  108 
8  Of  a  girl   betrothed   on   the  death 

of  her  intended  huAbnnd     267 

4  Of  a  mother's  right  of  guardianship  266 

5  See  Dower,  6,  18. 

6  See  Parents,  8. 

7  Bee  Adoption,  1. 

8  See  Bastard  Child,  1. 

RULES. 
1  For  apportioning   the  assets  of  an 
insolvent    estate    to    satisfy   the 
claims    of  several    descriptions  of 
creditors        846 

67 
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2  Of  limitation  according  to  modern 

and  less  received  authorities        ...  866 
8  See  Denial,  1. 
4  See  Pleadings,  8. 

SALES. 

1  Case  of  sale  bj  a  widow  of  her  hns- 

band's  property,  to  which  there  are 
other  legal  claimants  121 

2  A  sale  of  undivided  property  is  good 

against  the  seller,  but  not  against 

a  stranger  to  the  contract 167 

3  See  Seizin,  1. 

4  Circumstances  under  which  a  sale 

is  complete  and  binding     168 

6  Definition  of  sale       169 

6  Of  sale  by  a  father  to  his  minor  son  170 

7  A  sale  with  extraneous  conditions  is 

void  :  aathorities      ...  170 

8  Sale  by  a  mother  of  her  minor  son's 

property         171 

9  Siale  of  an  undivided  share  of  landed 

property,  with  subsequent  retract- 
ation   ,         ...         ...         ...  172 

10  See  Deeds,  2. 

1 1  See  Contracts,  2. 

12  Of  an   absolate  with   a  conditional 

sale     176 

13  See  Pledges,  1. 

14  Of  a  death-bed  sale  to  an  heir        ...  177 
16  Biiles   in  case  of  sale  of  property 

not  belonging  to  the  vendor  ...  178 

16  Of  sales  by  a  debtor  made  in  sick- 

ness     179 

17  And  in  health 180 

18  Sale  by  a  non  compoB  person  invalid.  180 

19  See  Pre*emption,  7. 

20  The  sale  of  an  Aymah  tenure  is  ad- 

missible accordiDg  to  the  Mooham- 
mndan  Law,  and  the  Zemindar 
within  whose  estate  it  is  situated 
has  the  right  to  pre-emption        ...  194 

21  See  Gifts,  7. 

22  See  Hiba-hillwuz,  2. 

23  Sale  of  a  minor's  landed  property  ...  805 

24  And  of  his  personal  property  ...  806 
26  See  Freemen,  1  to  8. 

26  See  Parents,  8. 

27  See  Endowments,  85. 

SEIZIN. 

1  Neither  immediate  seizin  nor  divi- 

sion is  essential  in  sale       ...         ...  167 

2  Seizin  of  guardians  sufficient  in  cer- 

tain oases      ...         ...         218 

8  And  of  protectors     218 

4  See  Gifts,  25. 


5  Who  can  make  seisin  on  behalf  of 

an  infant       Si 

6  Seisin  by  a  stranger  on  behalf  of  a    I 

minor  donee,  when  sufficient        ...  21 

7  Seizin  not  requisite  in  oases  of  pro-    j 

perty  exchanged  for  dower  ...  q 

SBLLEB. 
1  See  Pre-emption,  8, 10, 14. 

BHABES. 

1  Authority  for  the  share  of  the  widow   S 

2  For  the  males'  double  share  •«.    i 

8  Of  a  grandmother  with  a  mother  ...  1< 
4  Of  a  brother  with  a  brother's  son  ...  1< 
6  Of  a  sister  with  the  children  of  her 

deoeased  sister         1^ 

6  Of  a  daughter  with  the  ohildreo  of  a 

deceased  daughter ^  li 

7  Of    half-brothers   and    half-siatera, 

with  sons  and  daughters  of  a  whole    1 
brother  id 

8  Of  a  son's  son   (the  son  having  died 

during  the  life-time  of  the  &tber)    j 
and  two  daaghters  of  a  daughter  »..  l4 

9  Of  a  daughter  with  a  half-brother  ..  id 

10  Of  two  sisters  with  a  son's  daoghter  II 

11  Of  a  daughter  with  a  hosband  and 

a  paternal  nncle      II 

12  Of  a  husband  with  a  maternal  onole  ll 
18  Of  a  paternal  uncle's  son  with  a 

widow  11 

14  Of  a  brother  with  a  sister 11 

16  Of  a  brother  with  a  widow l| 

16  Of  a  widow  with  four  daughters  and 

a  brother's  son         ij 

17  Of  a  son  vrith  a  mother  and  husband  l) 

18  Of  a  paternal  half-uncle  with  a  ma- 

ternal uncle ll 

19  Of  a  brother  with  a  mother ll 

20  Of  a  mother  with  a  paternal  half- 

uncle  ...         „.  ll 

21  Of  a  daughter's  son  and  daughter's 

danghter       ll 

22  Of    a  son   with  a  husband  and  a 

daughter        I] 

28  Of  a  husband  with  a  brother's  son  ..  H 
24  Of  a  son  and  three  daoghters  ...  Ij 
26  Of  a  daughter  with  a  brother's  son..  1^ 

26  Of  a  sister  with  the  son  of  h  paternal 

uncle 11 

27  Of  a  son    with   a  widow   and    two 

daughters      1^ 

28  Of  two  son's  with  a  widow  IS 

29  Of  a  daughter  with  ft  husband  and 

two  brothers  M 
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10  Of  a  eon  wifch  a  daughter  and  a 

widow  122 

11  Of  two  Bona  with  a  widow  and  a 

daughter       122 

12  Of  a  brother's  son  with  two  widows  128 

13  Of  two  daughters  with  a  son's  son 

and  a  son's  daughter  124 

(4  Of  a  widow  with  a  mother,  brother 

and  three  sisters     125 

16  Of  four  danghtors  with  a  brother, 

two  sifters  and  a  widow 126 

M  Of  three  sons  with  two  daughters 

and  a  widow ...        127 

87  Of  two  sons  with  a  mother  and  a 

widow  127 

88  Of  a  widow  with  two  sods  and  two 

daughters      128 

89  Of  a  widow  with  an  only  daughter 

and  two  paternal  nnoles     129 

40  Of  a  sister  with  a  widow  and  four 

brothers'  sons  ...  129 

41  Of  a  husband  with  children 180 

42  Of  a  father  with  a  brother 180 

43  Of    two  sons    with  a  mother  and 

widow  180 

44  Of  two  sons  with  a  mother 181 

45  Of  six  sons  with  six  daughters  and 

three  widows  181 

46  Of  a  father  with  two  widows,  fi?e 

sons  and  two  daughters      138 

47  Of  five  sons  with  six  daughters  and 

two  widows 133 

48  Of  eight  sons  with  six  daughters  and 

four  widows ...  184 

49  Of  a  daughter  with  two  widows  and 

three  brothers  and  a  sister  ...  184 

60  Of  two  sons  with  a  daughter  and 

two  widows 185 

61  Of  a  son  with  two  daughters  ...  188 

62  Of  two  sisters 189 

63  Of  a  husband  with  two  sons  and  a 

sister 189 

64  Of  a  husband  with  two  sons  of  a 

sister 189 

56  Of  a  father  with  a  brother .189 

66  Of  a  son  with  three  widows  and 

three  daughters       139 

67  Of  a  sister  with  a  mother  and  a 

widow  140 

68  Of  a  daughter  with   a   mother,    a 

father,  and  a  husband        141 


Page, 

59  Of  two  danghtors  and  their  mother, 
who  was  the  slave  of  the  deceased 
proprietor     142 

60  Of  nephews,  nieces,  and  cousins 
with  a  husband  and  sister 142 

61  Of  a  sister  being  the  onlj  heir       ...  142 

62  Of  a  half-sister  by  the  same  father 
with  an  uterine  sister        143 

68  Of  a  widow  with  two  daughters     ...  143 
64  Of  a  widow  with  a  mother 144 

66  Of  brother's  daughters  with  a  widow 
and  a  mother  144 

06  Of  a  widow  with  a  daughter  ...  144 

67  Of  a  daughter  with  a  husband        ...  146 

68  Of  a  daughter  with  son  and  uncle, 

the  son  dying  before  distribution...  148 

69  Of  a  sister  with  a  widow    149 

70  Of  a  daughter  with  a  son's  widow, 

the  son  dying  subsequently  to  his 
father 150 

71  Of  a  daughter  with  a  son's  widow, 

the  son  dying  subsequently  to  his 
father,  but  leaving  a  daughter  who 
is  also  dead 150 

72  Of  three  sons  with  three  daughters 

and  widow 152 

78  Of  three  sons  with  two  daughters  ...  162 

74  Of  two  brothers  with  two  sisters  ...  152 

75  Of  a  brother  with  two  sisters         ...  152 

76  Of  a  half-brother  and  half-sister   ...  168 

77  Of  a  brother  with  a  widow  and  fonr 

daughters,  the  widow  dying  before 
tiie  distribution       155 

78  Of  fonr  sons  with  two  daughters 

and  two  widows       ...         156 

79  Of  a  son  with  step-sons        ...        ...  156 

80  Of  a  husband  with  a  brother  and 

sisters  156 

81  Of  two  wives,  a  son  by  the  first,  a 

son  and  two  dau^rhters  by  the 
second,  and  two  sons  by  another 
marriage,  the  two  wives  and  one  of 
the  daufrhters  djinfr  successively, 
the  latter  leaving  a  husband        ...  157 

82  Of  a  widow,  two  daughters,  and  a 

son;  one  of  the  daughters,  the 
widow,  £he  son  (leaving  a  widow 
and  a  son),  and  lastly  the  grand- 
son snccessively  dying       158 

88  Of  a  brother  and  sister  with  widow's 
mother  and  brother,  the  widow 
haying  died  before  the  distribution.  161 
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84  Of    a  eon,   four  danghters,  and  a 

widow  and  three  sons  of  another 
son,  who  died  before  the  distriba- 
tion     ...         162 

85  Of  two  long,  a  danghter,  and   the 

widow  of  another  mn  who  died 
before  the  distribution       168 

86  Of  a  husband  and  son,  the  husband 

dying  before  the  distribution  and 
leaving  a  widow,  another  son,  and 
four  daughters         164 

87  Of  a  widow,   three  sisters,  and  a 

paternal  uncle's  souj  two  of  the 
sisters  dying  prior  to  the  distribu- 
tion,  each  leaving  a  daughter        ...   166 

88  Share  of  a  mother  with  a  paternal 

uncle's  son 216 

89  And  with  a  maternal  uncle's  son  ...  216 

90  After    satisfaction    of    dower     the 

widow  is  entitled  to  her  legal  share 

as  one  of  the  heirs 286 

9-1  Of  a  husband  with  a  mother  and 
brother  287 

92  Inhere    being  no  other  heirs  of   a 

deceased  woman,  her  hnsband  and 
sister  share  her  dower  equally     ...  293 

93  See  Grantees,  3. 

94  Of  a  daughter  with  a  hnsband  and 

brother  and  three  siaters 864 

SICKNESS. 

1  See  Sales,  16. 

2  See  Gifts,  3,  85. 

SISTERS. 

1  Slaters  inherit    with    brothers  and 

daughters      84 

2  See  Brothers,  2. 

3  Sisters  are  excluded  by  sons  and 

daughters      98 

4  See  Shares,  5,  10,  14.  34,  85,  40,  49, 

52,  58,  67,  60  to  62,  69,  74,  75,  80, 
83,  87,  92,  94. 

SISTER'S  DAUGHTERS. 
1  See  Shares,  87. 

SISTER'S  SONS. 
1  See-Shares,  64. 

SLAVERY. 

1  Legal  definition  of  slavery 259 

2  Enumeration  of  the  different  modes 

by  which  slavery  is  created  ...  818 

3  See  Tare  tits,  3. 
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SLAVES. 


1  See  Shares,  69. 

2  See  Gifts,  16. 

3  See  Marriage,  14,  35. 

4  See  Parents,  2. 

6  See  Emancipation,  1,  2. 

6  Duties    on    which    slaves    may  be 

employed       W^ 

7  See  Freeman,  1. 

8  No  description  of  slave  can  inherit 

property        ^ 

9  See  Infants,  4. 

10  Children  begotten  on  the  unmarried 

ilave  of  another  are   illegitimate 
and  belong  to  hex!*proprietor        ...  ^ 

11  But  begotten  on  the  unmarried  slave 

of  the  father  are  legitimate  —  9S3 

12  The  issue  of  a  married  male  and 
,  female  slave  belongs  to  the  pro- 
prietor of  the  latter 8^ 

18  Of   the  issue  of    female  slaves  m 

general  .'.        ...  M* 

14  See  Evidence,  10,  14. 

SONS. 

1  Sons  inherit  equally SS 

2  But  the  father  may  disinherit  any 

one  of  his  sons  during  his  life- time.    8) 

8  See  Brothers,  2. 

4  See  Sisters,  3. 

6  See  Shares,  17, 22,  27,  28,  80,  81,  86 
to  88,  48  to  48,  60,  61.  53,  66,  68, 
72,  78,  78,  79,  81,  82,  84, 85,  86. 

6  See  Inheritance,  22,  23. 

7  See  Gifts,  21. 

8  See  Guardianship,  6. 

9  See  Sales,  6,  9. 

SON'S  DAUGHTERS. 
1  See  Shares,  33,  84. 

SON'S  SONS. 
1  See  Shares,  88,  84. 

SON'S  WIDOWS. 
1  See  Shares,  70, 71,  85. 

SPECIFICATION. 

1  See  Exchange,  1. 

2  See  Leases,  1. 

STEP-SONS. 
1  See  Shares,  79. 

STBAKGBRS. 

1  See  Sales,  2. 

2  See  Seizin,  6. 
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BtJOCBSSION. 

L  Impediments  to  a  wife's  snooession.  98 
I  Aathoritj   for  the  widow's    succes- 

sion 160 

t  For  the  daughter's 160 

I  For  the  sister's  160 

>  For  the  mother's       161 

{  OF  socsession  to  the  office  of  8uj- 

ioda  ni«^«ef I,  or  8 nperior   ...         ...  883 

^  Of  BQocession  to  the  office  of  Moo- 

tmoulee,  or  Saperintendent  ...  844 

SUITS. 

See  Actions,  1. 

aUJJADA  NiaHBBN. 

See  Sacoession,  6. 
I  Definition  of,  see  Note,  page 

SUPBaiNTBNDBNT. 


811 


Definition  of,  see  Note,  page  ...  891 

I  See  Endowments,  5. 
I  See  Superior,  4. 
I  A  femttle  is  competent  to  the  office  of 

Superintendent  of  an  endowment  ..  SSA 
i  Saperintendent,  by  whom  elected  ...  840 
\  Of  the    office    of    Mootatovdee,     or 

Superintendent        ...        340 

^  See  Succession,  7. 

SUPERIOR  (OF  AN  ENDOWMENT.) 

I  Definition  of,  see  Note,  page  ...  811 

5  Formal  partition  not  annnlled  by  the 
appointment  of  another  Superior... 

I  A  female  cannot  be  Superior  of  an 
endowment    ... 

1  The  offices  of  Superintendent  and 
Snpenor  being  confined  to  a  man's 
otEspring  (furtunditn),  his  danghter 
cannot  snoceed,  bein^  a  female,  or 
her  son,  he  not  being  of  the  fur- 
iundan 

>  See  Succession,  6. 

SUPERVENIENT  INDEPINITENBSS. 
.  See  Gifts,  18. 

SURETIES. 

I  Case  of  two  joint  sureties  and  one 
of  them  being  compelled  to  pay 
the  whole  debt         858 

I  Of  one  of  two  sureties  haying  paid 
the  debt  and  realized  the  half  of  it 
from  his  co-surety 861 

TENURE. 

See  Sales,  20. 


881 


882 


888 
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TESTAMENT. 

1  See  Dower,  15. 

2  See  Wills. 

TESTATORS. 

1  See  Legacies,  1,  2. 

2  See  Legatees,  2. 

TESTIMONY. 
1  See  Evidence. 

TRUSTEES, 
1  See  Endowments,  2,  4. 
1  See  Superintendents. 

TUMLEEK, 

1  Ttmleeh  242 

VALID  ACTS. 

1  See  Gifts,  4,  7, 14,  19. 

2  See  Bequests,  1. 

VENDERS. 
1  See  Sales,  15. 

VERBAL  GIFTS. 
1  See  Gifts,  4. 

VOID  GIFTS. 
1    See  Gifts,  9,  48. 

UNCERTAINTY. 
1  See  Contracts,  2. 

UNCLES. 

1  See  Pitemal  Uncles. 

2  See  Maternal  Uncles, 
8  See  Gifts,  84. 

WIDOWS. 

1  Widows  share  equally  93 

2  8ee  Inheritance,  II,  24. 

8  See  Shares,  1,  15,  16,  27,  28,  80  to 
82,  84  to  40,  45  to  50,  56,  57,  6.3  to 
66, 69, 72, 77, 78,  82  to  84, 86,  87, 90. 

4  See  Dower,  24. 

5  See  Evidence,  18. 

WIVES. 

1  See  Succession,  1. 

2  See  Inheritance,  24. 
8  See  Shares,  81. 

4  Wife's  property  does  not  vest  in  the 

husband  by  marriage  264 

5  Of    the     religion    and     number    of 

wives 255 

6  See  Giftfi,54. 

7  See  Dower,  15. 

8  See  Payment,  8. 

9  A  wife  is  entitled  to  maintenance  ...  282 
10  See  Evidence,  6. 
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WILLS. 


1  A  docnment  ezeonbed   by    a    pro- 

prietor declaring  another  entitled 
to  his  property  after  his  death,  is 
nnll  and  yoid  125 

2  Definition  of  a  will 241 

8  Of   a    will    containing    an    illegal 

provision       244 

4  AnthoritioB  regarding  the  doctrine 

of  wills  and  legacies  ...         ...  246 

6  Aothbrities  for  the  above  distinction  248 

6  Of    a    will     containing    words   of 

general  import        248 

7  Authority        249 

WITNESSES. 
1  See  Pre-emption,  3. 
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2  Witnesses  indispensable  to  no  ^cm- 
tract  bnt  marriage  ...  191 

8  To  profe  the  identity  of  a  ooocesl- 
ed  woman  it  is  requisite  that  oat 
of  the  witnesses  to  her  signatare 
shontd  have  seen  her  person         ***  ^    ^ 

4  And  bhat  that  witness  be  a  male   ».  S7I  .^ 

WUQF. 

1  Of  Wuqf  » 

2  Wuqf  property  not  partible  ...  32S 

8  Bnt  proceeds  partible  129 

4  By  order  of  any  ruling  antbority  ...  130 
6  Bat  gift  of    proceeds    by    grantee 

invalid ...  ...  .»  3K 

6.  See  Cemeteries,  1. 
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